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OF  THX 


STATE  OF   INDIANA, 

AT  INDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,  IQOO,  IN  THE 
EIGHTH-FOURTH  AND  EIGHTY-FIFTH  YEARS 

OF  THE  STATE. 


Wood,  Treasurer,  v.  The  State,  ex  rel.  SEn^ER, 

Treastjrer. 

[No.  19,076.    Filed  Maj  11,  1900.    Rehearing  denied  June  6,  1900.] 

"biATifDiLKVS.^Altemative  Writ— Joinder  of  Issues.— The  right  to  an 
alternative  writ  of  mandate  maj  exist  independently  of  the  ability 
to  prove  it,  and  the  fact  that  a  county  order  was  indorsed  as  paid 
will  not  defeat  an  action  for  an  alternative  writ  of  mandate  to 
require  the  county  treasurer  to  pay  the  order,  since  under  the  pro- 
vision of  §1185  Bums  1894  issues  of  law  and  fact  may  be  joined  as 
in  civil  cases,    pp,  4>  ^* 

Sakb.— LaeAes.— The  mere  delay  of  sixteen  months  after  the  action 
accrued  in  applying  for  a  writ  of  mandate  to  compel  a  county 
treasurer  to  pay  an  order  on  a  particular  fund  cannot  be  considered 
unreasonable,  or  laches  of  such  a  character  as  will  alone  defeat  the 
action,    pp,  S,  6, 

OooNTiBS. — Trettsurer.—State  School  Fund.— In  the  receipt  and  dis- 
bursement of  the  State  school  funds  a  county  treasurer  exercises  a 
State  function,  and  an  action  cannot  be  maintained  against  the 
county  for  the  recovery  of  such  funds,    pp.  6,  7. 

If ANDAifTTS. — County  TrecLSurer,  —  Demand.  —  Where  in  an  action 
against  a  county  treasurer  for  an  alternative  writ  of  mandate  to 
require  the  payment  of  an  order  the  term  of  the  treasurer  against 
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whom  the  action  was  brought  expired  and  his  successor  was  sub- 
stituted as  the  party  defendant,  the  petition  need  not  allege  a  prior 
demand  upon  the  substituted  defendant,    pp.  7,  8. 

II AiiD Amis.— Alternative  Writ,— Joinder  of  Issues. — In  an  action  for 
an  alternative  writ  of  mandate  to  require  a  county  treasurer  to  pay  a 
balance  alleged  to  be  due  on  an  order  on  the  State  school  fund,  an 
answer  by  defendant  that  the  order  was  marked  paid  by  his  suc- 
cessor and  deposited  with  the  county  auditor  as  a  canceled  order, 
that  payment  was  asserted  on  one  aide,  and  denied  on  the  other, 
as  to  such  alleged  balance,  and  that  defendant  could  not  safely  pay 
same  until  the  amount  unpaid,  if  any,  was  first  determined,  in  an 
action  for  that  purpose,  constitutes  a  complete  defense  to  such  pro- 
ceeding,   pp.  9-13. 

Same. — Evidence, — County  Trecuurer. —  County  Order.— In  the  trial 
of  an  action  for  a  writ  of  mandate  requiring  a  county  treasurer  to 
pay  a  balance  alleged  to  be  due  upon  an  order  on  a  particular  fund, 
the  court  erred  in  excluding  the  testimony  of  a  witness  tending  to 
prove  that  there  was  no  money  in  the  treasury  at  the  time  demand 
for  payment  was  made  that  could  be  used  in  payment  thereof. 
pp.  IS,  U. 

Sahe.— Evidence. —  Presumption. —  County  Treasurer. — In  an  action 
for  a  writ  of  mandate  to  require  a  county  treasurer  to  pay  a  bal- 
ance alleged  to  be  due  upon  a  county  order  on  a  particular  fund,  ifc 
cannot  be  conclusively  presumed  against  a  successor  in  office  that 

•    the  money  remained  in  the  treasury  until  paid  out  according  to  law. 

S AMR.— Pleading.  —  Argurhentative  Denial.  —  An  answer  in  a  man- 
damus proceeding  to  require  a  county  treasurer  to  pay  a  balance 
alleged  to  be  due  upon  an  order  on  a  particular  fund,  traversing  the 
averment  of  the  complaint  that  such  sum,  or  any  sum,  was  unpaid 
upon  the  order,  and  also  that  the  money  liable  for  the  payment  was 
in  the  treasury  at  the  time  the  demand  was  made,  was  good  as  an 
argumentative  denial,  and,  in  the  absence  of  a  general  denial,  a  de- 
murrer thereto  was  properly  overruled,    pp.  U,  IS. 

From  the  St.  Joseph  (Circuit  Court.     Reversed. 

C.  W.  Miller,  J.  S.  Drake,  L.  W.  Vail  and  E.  A,  Dans- 
mail,  for  appellant. 

J.  M.  Van  Fleet  and  V.  W.  Van  Fleet,  for  appellee. 

Hai)t.ey,  C.  J. — Cyrns  Seller,  as  treasurer  of  the  school 
city  of  Elkhart,  on  the  4th  day  of  October,  1898,  filed  in 
the  Elkhart  Circuit  Court  his  verified  petition  and  motion 
for  an  alternative  writ  of  mandate  directed  against  Delos  N. 
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Weaver  as  treasurer  of  Elkhart  county  to  compel  the  latter 
to  pay  to  the  former  the  sum  of  $5,900  alleged  to  be  the 
unpaid  balance  of  three  certain  orders  drawn  by  the  auditor 
of  Elkhart  county  on  the  2nd  day  of  June,  1897,  in  favor 
of  a  former  treasurer  of  said  school  city,  for  money  due  said 
school  city.  The  case  was  sent  on  change  of  venue  to  the 
St.  Joseph  Circuit  Court.  The  official  term  of  Weaver,  as 
treasurer  of  Elkhart  county,  expired  December  31,  1898, 
and  appellant,  Wood,  succeeded  to  the  office  January  1, 
1S09.  Wood  was  thereupon  substituted,  in  his  official  ca- 
pacity, as  the  sole  defendant.  Wood's  demurrer  to  the  com- 
plaint and  alternative  writ  was  overruled.  He  then,  for 
petum  to  the  alternative  writ,  answered  in  two  paragraphs. 
To  the  first  paragraph  of  answer  appellee's  demurrer  was 
overruled,  and  to  the  second  paragraph  sustained.  Reply 
to  first  paragraph  of  answer,  trial  by  jury,  verdict  for  appel- 
lee for  $6,133,  and  judgment  for  the  issuance  of  a  peremp- 
tory writ  of  mandate. 

Error  is  assigned  upon  the  action  of  the  court  in  overrul- 
ing appellant's  demurrer  to  the  complaint  and  alternative 
writ,  and  in  sustaining  appellee's  demurrer  to  the  second 
paragraph  of  answer,  and  in  overruling  appellant's  motion 
for  a  new  trial.  Appellee  assigns  as  cross-error  the  overrul- 
ing of  the  demurrer  to  the  first  paragraph  of  answer. 

The  coiAplaint  and  alternative  writ  in  substance  allege 
that,  in  May,  1897,  the  auditor  of  Elkhart  county  made  and 
entered  of  record  in  his  office  a  distribution  of  money  then 
in  the  county  treasury  due  to  the  school  city  of  Elkhart; 
that  the  distribution  as  made  was  correct,  and  distributed  to 
said  school  city  the  sum  of  $15,194.67;  that,  on  the  2nd 
day  of  June,  1897,  said  auditor  issued  his  certain  three 
orders  upon  the  treasurer  of  Elkhart  county  for  the  said 
spum  of  $15,194.67,  payable  to  Finn,  then  the  treasurer  of 
the  school  city  of  Elkhart,  copies  of  which  orders  are  set 
forth ;  that  Finn  at  once  delivered  the  orders  to  Holderman, 
the  then  treasurer  of  the  county;  that  Holderman  paid  Finn 
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on  the  orders  $9,294.67,  and  no  more,  leaving  the  sum  of 
$5,900  unpaid,  and  which  is  still  unpaid;  that  Holderman, 
at  the  time,  stamped  on  the  face  of  each  order:  "Paid 
June  3,  1897.  William  H.  Holderman,  Treasurer  of  Elk- 
hart county";  that  the  relator,  having  been  previously 
elected  and  qualified  as  treasurer  of  the  school  city  of  Elk- 
hart, oh  the  4th  day  of  October,  1898,  and  before  the  com- 
mencement of  this  suit,  presented  to  the  defendant.  Weaver, 
as  the  then  treasurer  of  the  countv,  the  said  three  orders 
so  issued  to  Finn,  and  demanded  thereon  the  payment  of 
$5,900,  which  the  defendant,  Weaver,  refused  to  pay;  that, 
at  the  time  said  orders  were  issued,  there  was,  and  still  is, 
in  the  treasury  of  said  county  money  liable  for  the  payment 
of  said  claim  sufficient  to  satisfy  the  same  in  full.  Prayer 
for  an  alternative  writ  commanding  the  defendant  to  pay 
the  $5,900,  or  show  cause,  and,  upon  failure  to  show  good 
cause,  that  a  peremptory  writ  issue. 

The  right  to  mandamus  is  ably  and  earnestly  contested, 
the  contention  being  that  the  complaint  does  not  disclose 
such  a  clear  and  certain  right  to  receive,  on  the  one  hand, 
or  such  plain  and  manifest  duty  to  pay  the  sum  demanded, 
on  the  other,  as  will  warrant  the  issuance  of  the  peremptory 
writ ;  that  the  indorsement  of  the  orders  as  paid  by  a  former 
treasurer,  as  required  by  §7998  Bums  1894,  presented  such 
grave  doubt  of  a  balance  remaining  unpaid  as  to  justify  a 
refusal  to  pay  the  demand  until  determined  by  some  proper 
tribunal. 

Mandamus  is  generally  a  proper  remedy  against  a  minis- 
terial officer  to  require  the  performance  of  an  act  connected 
with  the  liability  of  the  government,  when  there  is  no  other 
adequate  legal  remedy,  the  demand  definitely  fixed,  the 
government  itself  clearly  liable,  and  the  officer  refuses  to 
act.  Ingej-manY,  Slate,  128  Tnd.  225;  State  v.  Snodgrass, 
98  Ind.  546;  Henderson  v.  State,  53  Ind.  60;  Hamilton  v. 
Statey  3  Ind.  452,  457;  Burnsville  Turnpike  Co,  v.  State, 
119  Ind.  382,  384;  Rice  v.  State,  95  Ind.  33;  State  v.  Coop- 
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rider,  96  Ind.  279;  High  Ex.  Leg.  Rem.  §§100-117;  Moses 
on  Mand.  p.  135. 

It  is  the  right  exhibited,  as  contradistinguished  from  the 
evidence  in  support  of  it,  that  must  be  clear  and  certain.  It 
-mil  not  do  to  sav,  as  seems  to  be  contended,  that  the  right 
must  be  held  in  abeyance  until  the  facts  essential  to  its  sup- 
port have  been  first  established  before  some  proper  officer 
or  tribunal.  The  right  may  exist  independent  .of  the  abil- 
ity to  prove  it,  and,  when  the  relator  exhibits  a  state  of 
facts  that  entitles  him  to  the  alternative  writ,  if  true,  it  is 
the  dutv  of  the  court  to  award  it;  and,  upon  the  return 
thereto,  "issues  of  law  and  fact  may  be  joined  and  like  pro- 
ceedings shall  be  had  for  the  trial  of  issues  and  rendering 
judgment  as  in  civil  actions."  §§1185,  1186  Burns  1894, 
^§1171,  1172  R.  S.  1881  and  Homer  1897. 

At  common  law,  the  return  to  the  alternative  writ  was 
conclusive  as  to  the  facts  in  that  proceeding,  and  the  sole 
remedy  of  the  petitioner  ^vas  to  sue  the  defendant  for  a 
false  return;  but  the  right  to  traverse  the  return,  form  and 
try  issues  of  fact,  in  all  cases,  is  clearly  contemplated  by 
tlie  statute,  supra,  and  there  can  be  no  other  purpose  or  end 
accomplished  by  the  trial  of  issues  than  the  judicial  deter- 
naination  thereby  whether  a  peremptory  writ  should  issue 
in  the  particular  case. 

To  entitle  him  to  the  writ,  the  relator  was  required  to 
show:  (1)  That  he  had  an  interest  in  the  subject-matter; 
(2)  that  the  orders  in  controversy  were  in  part  unpaid;  (3) 
that  the  amount  unpaid  was  fixed  and  certain ;  (4)  that  there 
-was  sufficient  money  in  the  treasury  liable  to  the  payment, 
and  (5)  a  prior  demand  and  refusal  of  the  defendant  to 
pay.  If  these  things  were  well  pleaded,  they  constitute  a 
prima  facie  case  which  is  sufficient  to  withstand  a  demurrer 
for  want  of  facts.    Boards  etc.y  v.  State,  61  Ind.  379,  386. 

It  is  insisted  that  mandamus  will  not  lie  to  enforce  a  stale 
claim,  and  that  the  complaint  is  bad  for  showing  a  lapse  of 
sixteen  months  after  the  action  accrued  before  any  step  was 
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taken  by  appellee  to  enforce  it.  As  a  rule,  the  question  of 
laches,  which  falls  short  of  the  period  of  limitation  for  such 
actions,  in  the  absence  of  averments  showing  that  the  pres- 
ent assertion  of  the  right  will  in  some  way  injure  the  de- 
fendant, can  not  be  raised  by  demurrer.  It  is  true,  when  it 
appears  either  from  the  complaint  or  answer  that  the  plain- 
tiff has  slept  upon  his  rights  for  an  unreasonable  time,  relief 
by  mandate,  as  a  general  rule,  will  be  refused ;  but  the  mere 
delay  for  the  time  mentioned  can  not  be  considered  as  un- 
reasonable, or  laches  of  such  a  character  as  will  alone  defeat 
the  action. 

It  is  insisted  that  the  complaint  is  bad  for  the  further  rea- 
son that  appellee  had  an  adequate  remedy  at  law  in  a  suit 
against  the  county.  We  do  not  think  so.  The  basis  of  such 
right,  or  the  form  of  the  action,  has  not  been  pointed  out, 
and  we  are  unable  to  perceive  any.  The  county,  as  such,  has 
no  beneficial  interest  in,  or  control  over,  the  fund  against 
which  the  orders  were  drawn.  It  occupies  no  fiduciary  rela- 
tion thereto.  It  is  charged  with  no  duty  in  respect  to  its 
disbursement  or  security.  The  money  was  placed  by  the 
State  in  the  hands  of  the  county  treasurer  under  §5970 
Burns  1894,  and  distributed  to  the  school  city  of  Elkhart 
by  the  county  auditor  under  §5973  Burns  1894. 

The  county  treasurer,  in  the  receipt  and  disbursement 
of  this  fund,  was  exercising  a  State  function,  and  in  no  sense 
was  he  such  an  agent  of  the  county  as  will  make  the  latter 
responsible  for  his  acts.  As  was  said  in  Vigo  Township  v. 
Board,  etc.  111  Ind.  170,  at  page  173:  "In  exercising 
these  duties  the  officers  exert  a  power  delegated  immediately 
to  them  by  the  State,  for  the  benefit  of  all  citizens  who  are 
affected  by  the  sovereign  power  which  pertains  to  the  levy- 
ing and  collecting  of  taxes.  The  county  as  a  municipality 
is  not  specially  interested  in  the  exercise  of  these  powers, 
except  so  far  as  they  relate  to  its  own  municipal  affairs.  It 
is,  hence,  not  liable  for  derelictions  of  officers  in  respect  to 
their  conduct  as  mere  agents  of  the  government.*' 
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The  case  of  Shelby  Township  v.  Randies,  57  Ind.  390, 
should  not  be  construed  as  holding  a  contrary  doctrine.  In 
that  case  the  township  was  held  liable  to  a  suit  for  damages 
by  the  owner  of  sheep  killed  by  dogs.  The  fund  applicable 
to  the  payment  of  such  claims  was  created  by  the  taxation 
of  d<^  in  the  particular  township,  under  the  act  of  1865, 
chapter  twelve,  and  was  paid  over  and  belonged  exclusively 
to  the  township  (section  three),  and  if  not  all  required  to 
pay  such  claims,  the  surplus  was  disbursed  by  the  township 
as  school  revenue  (section  four).  The  fund  was  created  by 
and  belonged  to  the  township  for  a  particular  purpose,  and 
it  was  its  duty,  enjoined  by  law,  to  disburse  it  through  its 
trustee  in  the  execution  of  that  purpose,  and,  upon  its  refusal 
so  to  do,  was  liable  to  the  party  aggrieved. 

It  is  quite  true  that  a  county  may  sue  and  be  sued  in  many 
cases.  As  to  such  duties  as  are  expressly  imposed  upon  it 
by  law,  or  as  affect  interests  expressly  committed  to  its 
charge,  it  may  be  made  answerable  for  the  default  of  the 
agents  intrusted  with  the  performance.  "Liability  in  sucli 
cases'*,  as  was  further  said  in  the  case  already  quoted  from, 
"grows  out  of  the  fact  that  the  municipality  failed  to  dis- 
charge some  corporate  duty  which  the  law  expressly  and 
primarily  laid  upon  it,  and  not  upon  the  officer  or  agent." 
See,  also.  Boards  etc.,  v.  AllmaTi,  142  Ind.  573;  Conn  v. 
Boardy  etc.y  151  Ind.  617.  Neither  could  appellee  maintain 
an  action  on  the  official  bond  of  the  treasurer.  Taggnrt  v. 
State,  49  Ind.  47;  Yater  v.  State,  58  Ind.  200;  Gauntt  v. 
State,  81  Ind.  137. 

It  is  also  urged  that  the  complaint  is  insufficient  for  want 
of  an  averment  of  prior  demand  against  the  appellant  to 
pay  the  balance  due  upon  said  orders.  The  petition  and 
alternative  writ  aver  that  a  prior  demand  was  made  of  Delos 
N.  "Weaver  as  treasurer  of  Elkhart  county,  and  who  was  at 
the  time  such  officer,  and  by  him  as  such  officer  refused; 
that,  pending  the  action,  Weaver's  term  expired,  and  appel- 
lant, Wood,  succeeded  him  in  the  office  January  1,  1800; 
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which  fact,  being  disclosed  by  a  supplemental  complaint, 
the  court  substituted  Wood  as  the  party  defendant. 

The  office  of  county  treasurer  is  a  continuing  one.  The 
remedy  sought  was  the  payment  of  money  by  the  officer, — 
a  purely  ministerial  function.  The  demand  was  against 
Weaver,  the  officer,  and  not  against  Weaver,  the  individual, 
and  when  Weaver  went  out,  and  Wood  went  in,  the  party 
defendant  was  the  same,  but  represented  by  another  indi- 
^  vidual.  Wood  assumed  the  office  impressed  with  all  the 
legal  duties  and  obligations  that  rested  upon  the  officer  he 
then  was.  He  took  the  office  lis  pendens^  and  was  bound  to 
know  the  character  of  the  plaintiff's  action,  and  that  the 
complaint  charged  that  a  demand  of  payment  had  been 
properly  made  of  his  predecessor,  and  refused,  and  if  it 
was  his  pleasure  to  pay  the  plaintiff's  demand  without  judi- 
cial determination,  it  was  his  duty  to  do  so  without  further 
demand.  To  hold  otherwise  would  be  to  place  it  in  the 
power  of  such  officers,  by  the  expiration  of  terms  of  office 
and  resignations,  effectually  to  defeat  the  ends  of  jiistice. 
State  V.  Gates,  22  Wis.  210,  214;  Lindsey  v.  Auditor  of 
Kentucky,  3  Bush  231,  235;  Hardee  v.  Gibbs,  50  Miss.  802, 
806;  People  v.  Supervisor,  100  111.  332;  Clark  v.  McKenziey 
7  Bush  523,  531;  State  v.  Puckett,  7  Lea  709,  711;  People 
V.  Treasurer,  etc.,  37  Mich.  351;  Doolittle  v.  SeUcimen,  59 
Conn.  402,  409;  People  v.  Bacon,  18  Mich.  247,  253;  State 
V.  Warner,  65  Wis.  271,  285;  High  Ex.  Leg.  Rem.  (3rd 
ed.),  §§38,  441. 

We  are  aware  that  the  doctrine  announced  in  United 
States  V.  Boutwelh  17  Wall.  604,  and  adhered  to  by  that 
court  to  a  recent  date,  is  at  variance  with  the  view  here  ex- 
pressed, but  the  rule  laid  down  by  the  Federal  Court,  so  far 
as  we  have  observed,  seems  not  to  have  been  followed  by 
any  of  the  states,  and  also  seems  to  be  repugnant  to  the 
due  administration  of  justice  when  applied  to  public  officers 
of  short  tenure. 

It  is  also  insisted  that  the  court  erred  in  sustaining  the 


MAY   TERM,  1900— Vol.  155.  9 


Wood,  Treas.,  v.  State,  ex  rd. 


demurrer  to  appellant's  second  paragraph  of  answer.     In 
this  answer  it  is  alleged  that  the  orders  had  stamped  thereon 
the  words  and  figures:    "Paid  June  3,  1897,  William  H. 
Holderman,  Treasurer  of  Elkhart  County;"  that  Holderman 
was  then  treasurer  of  the  eountv,  and  after  the  orders  were 
so   stamped  they  were  deposited  by  Holderman  with  the 
auditor  of  the  county,  where  they  remained  as  a  part  of  the 
record  of  orders  paid  and  canceled  during  the  term  of  office 
of  Holderman;  that  the  relator  borrowed  said  orders  of  the 
auditor  only  long  enough  to  present  and  demand  payment 
of  a  balance  claimed  to  be  due  thereon  from  Weaver,  as 
treasurer,  and  immediately  thereafter  returne'd  the  same 
to  the  office  of  the  auditor  and  to  the  files  of  paid  and  can- 
celed orders,  where  they  still  remain;  that  the  defendant 
had  no  knowledge  of  the  payment  thereof  other  than  that 
said  orders  were  a  part  of  the  files  and  record  of  paid  and 
canceled  orders  of  said  county,  and  that  his  predecessors  in 
said  oflEice  of  county  treasurer  claimed  that  said  orders  were 
paid  in  full;  that  the  fact  of  payment  was  asserted  on  one 
side,  and  denied  on  the  other,  as  to  $5,900  of  the  amount 
thereof,  and  that  the  defendant  could  not  safely  pay  said 
orders  until  the  amount  unpaid,  if  any,  was  first  determined 
in  an  action  for  that  purpose. 

It  is  the  opinion  of  the  writer  that  this  answer  is  insufii- 
cient.  Its  theory  seems  to  be  that  facts  exhibiting  an  un- 
certainty, rather  than  the  fact  of  payment,  will  defeat  the 
issuance  of  the  peremptory  writ.  The  answer  would  doubt- 
less be  good  upon  this  theory  if  the  statute  did  not  provide 
the  means  for  removing  the  uncertainty.  But  as  in  all  other 
matters  of  dispute,  as  we  have  seen,  issues  of  fact  may  be 
formed  and  tried  in  a  mandamus  proceeding,  as  in  civil 
actions,  and  the  final  writ  of  performance  granted  or  with- 
held according  as  the  issues  may  be  determined.  The  duty 
of  performance  must  be  made  clear  and  certain  before  the 
act  is  compelled.  Hence,  the  rule  of  safety  and  personal 
protection  contended  for  does  not  apply  where  the  doubt 
rests,  not  in  the  right,  but  in  the  issuable  facts. 
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The  relator  presents  a  complaint  showing  a  clear  legal 
right.  If  the  complaint  is  true  the  defendant  is  entitled  to 
no  protection;  if  it  is  not  true  he  will  be  awarded  protection 
by  a  denial  of  the  peremptory  writ.  There  is  no  denial 
of  the  non-payment  charged,  nor  that  there  is  sufficient 
money  in  the  treasury  liable  to  the  payment.  The  de- 
fendant is  the  custodian  of  the  office  and  supervisor  and 
keeper  of  its  accounts.  He  must  know  that  the  orders  were 
drawn  against  a  special  fund  distributed  to  the  city  of  Elk- 
hart, and  is  also  bound  to  know  whether  there  is  still  in  the 
treasurv'  $5,900  of  money  liable  to  the  payment  of  the 
orders.  The  sum  necessary  and  liable  to  the  payment  can 
be  in  the  treasury  but  once,  and  if  the  accounts  show  that 
any  part  of  it  is  still  there,  then  it  follows  that  that  part  has 
'  never  been  paid  out. 

The  relator  proposes  by  his  complaint  to  assume  the  bur- 
den of  proving  (1)  that  $5,900  of  the  distribution  remains 
unpaid,  notwithstanding  the  indorsement  upon  the  orders  as 
paid  in  full,  and  (2)  that  the  money  liable  to  the  payment 
of  this  balance  still  remains  in  the  treasury.  Before  he  will 
be  entitled  to  a  peremptory  writ  he  will  be  required  to  prove 
clearly  the  existence  of  both  these  facts.  The  suit  is  against 
the  officer,  not  against  the  individual,  and  if  it  is  made 
clearly  to  appear,  from  judicial  investigation  under  proper 
issues,  that  the  officer  holds  money  belonging  to  the  city,  1 
perceive  no  just  ground  for  a  denial  of  the  writ.  The 
answer  in  question,  failing  to  traverse  these  material  facts, 
{iiid  impliedly  confessing  them  to  be  true,  I  think  is  insuffi- 
cient. 

The  majority  of  the  court,  however,  takes  the  opposite 
view,  expressed  as  follows:  "Section  1182  Burns  1894, 
§1168  R.  S.  1881  and  Horner  1897,  provides  that  ^Writs  of 
mandate  may  be  issued  to  any  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins,  or  a  duty  resulting  from  an  office, 
trust,  or  station'.     The  writ  of  mandamus  should  not  issue 
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unless  a  clear  legal  right  to  have  the  thing  sought  by  it  done, 
and  done  in  the  manner  and  by  the  person  sought  to  be 
coerced,  is  shown.-  High  Ex.  Leg.  Rem.  (3rd  ed.),  §1); 
Commissioners  v.  People,  66  111.  339,  341 ;  People  v.  Hatch  ^ 
33  111.  9,  140;  PeopU  v.  Klokke,  92  111.  134,  137,  138; 
People,  etc.,  v.  Spruance,  etc.,  8  Col.  307,  319 ;  Mayor  v. 
Aspen,  etc.,  Co.,  10  Col.  191,  199. 

*'The  question  presented,  therefore,  by  the  demurrer  to 
the  second  paragraph  of  answer  is  not  whether  or  not  such 
orders  were  paid,  but  was  it,  under  the  facts  alleged  in  said 
paragraph,  considered  in  connection  with  the  allegations  of 
the  complaint  and  alternative  writ,  the  clear  legal  duty  of 
Weaver,  appellant's  predecessor  in  office,  to  pay  such 
orders  on  the  alleged  demand  of  the  relator? 

"It  is  well  settled  in  this  State  that  moncv  can  only  be 
paid  out  of  the  county  treasury  in  the  manner  provided  by 
law.  Shoemaker  Y.  Board,  etc.,  36  Ind.  175,  184.  S(H»tion 
7998  Bums  1894,  §5920  R.  S.  ISSl  and  Horner  1897,  pro- 
vides that  the  county  treasurer  'shall  pay  all  onlers  of  the 
auditor  when  presented,  if  there  be  money  in  the  treasury 
for  that  purpose,  and  Avrite  on  the  face  of  such  order  the 
date  of  redemption,  over  his  signature.  If  there  be  no  funds 
to  pay  such  order  when  prose nte<l,  he  shall  endorse  thereon 
'*Xot  paid  for  want  of  funds"  and  the  date  of  such  present- 
ment. Over  his  signature;  which  shall  entitle  such  order  to 
draw,  thenceforth,  legal  interest.' 

"Section  8001  Burns  1894,  §5923  K.  S.  1881  and  ITorner 
1897,  provides  that  *The  treasurer  shall,  on  the  first  Monday 
of  March,  June,  September  and  December,  in  each  year, 
deposit  with  the  auditor  all  orders  redeemed,  who  shall 
receipt  therefor.' 

"It  is  evident  that  it  is  not  the  duty  of  a  county  treasurer 
to  pay  an  'order  of  the  auditor'  unless  it  is  legal  on  its  face, 
and  is  presented  by  a  person  having  authority  to  receive  the 
money  thereon,  and  there  is  an  appropriate  fund  in  the 
treasury  sufficient  for  that  purpose.     An  order,  legal  on  its 


12  SUPREME  COURT  OF  INDIANA, 

Wood,  Treas.,  v.  State,  ex  rel. 

face,  is  an  absolute  protection  to  the  treasurer  when  paid 
even  though  invalid,  if  when  he  paid  it  he  had  no  notice^  or 
knowledge  of  its  invalidity.  Oraham  v.  State^  66  Ind. 
386,  391,  392. 

"As  the  treasurer  is  required  by  said  §7998  (5920)  supra^ 
to  write  on  the  face  of  all  orders  Taid',  the  date  of  redemp- 
tion over  his  signature,  and  by  §8001  (5923)  supra^  to  de- 
posit with  the  county  auditor  all  redeemed  orders  and  take 
the  receipt  therefor,  he  is  not  required  to  pay  an  order 
unless  the  person  who  presents  it  has  the  lawful  possession 
thereof  for  the  purpose  of  receiving  payment,  and  the  right 
td  surrender  the  possession  thereof  to  the  treasurer  when 
paid.  This  is  true  because  it  is  only  when  the  treasurer, 
upon  payment  of  an  order,  is  entitled  to  retain  the  same 
against  all  persons,  and  deposit  it  in  the  auditor's  office,  and 
receive  a  receipt  therefor,  and  thus  be  entitled  to  credit  for 
such  payment,  that  he  is  required  to  pay  it 

"Said  orders  were  in  the  possession  of  the  auditor  of  said 
county  as  paid  and  canceled  orders  deposited  there  as  paid 
by  Holderman,  treasurer,  and,  under  such  circumstances  it 
is  to  be  presumed  that  he  had  paid  the  same.  The  relator 
obtained  said  orders  from  the  files  of  paid  and  canceled 
orders  in  the  auditor's  office  under  an  agreement  to  re- 
turn them  to  the  files  of  said  office.  He  did  not,  therefore, 
have  the  lawful  possession  thereof  for  the  purpose  of  receiv- 
ing payment,  and  the  delivery  of  said  orders  to  the  treas- 
urer, on  payment,  would  have  been  a  violation  of  the  agree- 
ment under  which  the  relator  obtained  the  same  from  the 
auditor's  office.  If  said  orders  had  been  paid  to  the  relator 
upon  his  demand,  the  treasurer,  upon  depositing  the  same  in 
the  auditor's  office,  could  not  have  compelled  the  auditor 
to  give  him  a  receipt  therefor,  because  said  orders  were 
already  a  part  of  the  files  of  said  auditor's  office.  The  de- 
mand made  by  the  relator  for  the  payment  of  said  orders 
was  the  same  as  if  the  orders  had  been  on  file  in  the  auditor's 
office  as  paid  and  canceled  orders  when  said  demand  was 
made. 
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'•'Under  §7998  (5920)  supra,  it  is  no|  the  duty  of  a 
eounty  treasurer  to  pay  an  order  of  the  auditor  unless  the  or- 
der is  delivered  to  him  so  that  he  can  mark  it  redeemed,  as 
required  by  said  section,  and  deposit  it  with  the  auditor,  and 
receive  a  receipt  therefor,  as  provided  in  §8001  (5923) 
guproy  and  thereby  be  entitled  to  a  credit  for  such  payment. 

"As  under  the  facts  alleged  in  said  second  paragraph  of 
answer  it  was  not  the  clear  legal  duty  of  the  treasurer  to 
pay  such  orders  on  the  demand  of  the  relator,  it  is  shown 
thereby  that  a  peremptory  writ  should  not  issue  to  compel 
appellant  to  pay  said  orders.  Moreover,  the  peremptory 
writ,  properly  framed,  would  only  require  the  appellant  to 
pay  said  orders  when  presented  by  the  relator;  and  the  an- 
swer shows  that  he  did  not  have  possession  of  the  orders, 
and  could  not  present  them  for  payment.  Said  second  para- 
graph, therefore,  shows  that  the  relator  is  not  in  a  position 
to  avail  himself  of  the  writ  if  granted.  It  is  a  complete  de- 
fense to  such  proceeding  that  the  writ  would  be  nugatory  if 
granted.  High,  Ex.  Leg.  Rem.  (3rd  ed.),  §§14,  117;  13 
Ency.  PI.  it  Pr.  493,  494." 

As  arising  under  the  motion  for  a  new  trial,  it  is  admitted 
by  appellee  in  his  brief  that  the  court  excluded,  over  ap- 
pellant's objection  and  exception,  testimony  tending  to  prove 
that  there  was  no  money  in  the  treasury  at  the  time  the  de- 
mand for  payment  was  made  upon  Weaver  that  could  be 
used  in  payment.  This  was  clearly  error.  The  fact  that 
there  was  money  in  the  treasury  liable  to  the  payment  of  the 
orders  when  the  demand  was  made  rests  at  the  foundation 
of  the  relator's  right  to  the  writ.  The  court  will  not  under- 
take to  compel  a  public  officer  to  do  a  thing  that  is  impos- 
sible of  performance.  The  orders  were  not  payable  out  of 
the  general  fund,  nor  out  of  any  fund  other  than  that  par- 
ticularly provided  by  the  distribution  of  the  auditor  for  that 
purpose  more  than  a  year  before,  and  during  the  adminis- 
tration of  the  office  by  a  different  treasurer.  The  law  pre- 
sumes that  public  officers  perform  the  duties  required  of 
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them  by  law.  The  complaint  charges  that  each  order  had 
stamped  upon  it:  "Paid  June  3,  1897.  William  H.  Hol- 
derman,  Treasurer  of  Elkhart  County." 

Section  7998,  swpra,  provides  that  "the  treasurer  shall 
pay  all  orders  of  the  auditor  when  presented,  if  there  be 
money  in  the  treasury  for  that  purpose,  and  write  across  the 
face  of  such  orders  the  date  of  redemption,  over  his  signa- 
ture." In  the  absence  of  an  averment  to  the  contrary,  we 
must  presume  against  the  pleader,  that,  at  the  time  the 
orders  were  stamped  "Paid",  they  were  delivered  to  Hol- 
derman  by  appellee's  agent  as  paid,  and  by  Holderman 
placed  and  used  as  appointed  by  law.  And  when  non-pay- 
ment is  set  up  against  this  state  of  facts,  and  against  a  suc- 
cessor in  office,  sixteen  months  afterward,  the  plaintiff  must 
affirmatively  prove,  as  essential  facts  of  his  case,  not  only 
the  non-payment,  but  that  at  the  time  payment  is  demanded 
the  money  liable  to  the  payment  is  still  in  the  treasury. 

It  is  contended  that  when  it  is  once  shown  that  the  money 
was  in  the  treasury  at  the  time  the  orders  were  drawn  by 
the  auditor,  it  must  be  conclusively  presumed  therefrom, 
even  against  a  successor  in  office,  that  the  money  remains  in 
the  treasury  till  paid  out  according  to  law.  We  can  not 
assent  to  this  contention.  If  Holderman  appropriated  the 
money  to  his  own  use,  and  deported  it  from  the  treasury, 
then  as  a  fact  it  was  not  there  when  the  demand  was  made, 
and  payment  could  not  have  been  made  by  Weaver.  Courts 
will  not  indulge  in  fiction  in  ordering  peremptory  writs  of 
mandate.  Tacts,  and  not  presumptions,  are  required. 
Without  some  affirmative  evidence  that  the  money  liable  to 
the  payment  was  still  in  the  treavsury  when  the  demand  of 
payment  was  made,  appellee  had  failed  to  make  out  his  case, 
and  the  court  should  have  directed  a  verdict  for  the  defend- 
ant. If  any  such  evidence  was  before  the  jury,  it  was  the 
undoubted  right  of  appellant  to  rebut  it,  and  show  the  con- 
trary, if  he  could. 

Appellee  assigns  as  cross-error  the  overruling  of  his  de- 
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murrer  to  the  first  paragraph  of  answer.  This  answer  trav- 
ersed the  averments  of  the  complaint  that  $5,900,  or  any 
other  sum,  was  unpaid  upon  the  orders,  and  also  that  the 
monev  liable  to  the  payment  was  in  the  treasury  at  the 
time  the  demand  was  made.  It  was  good  as  an  argumenta- 
tive denial,  and,  in  the  absence  of  a  paragraph  of  general 
denial,  the  demurrer  was  properly  overruled. 

There  are  other  questions  discussed,  the  decision  of  which 
h  not  necessary  to  a  dispostion  of  the  case,  and,  aa  they 
are  not  likely  to  arise  again  upon  a  retrial,  we  pass  them 
without  consideration.  Judgment  reversed,  with  instruc- 
tions to  grant  a  new  trial  and  overrule  the  demurrer  to  tlie 
second  paragraph  of  the  answer.  Baker,  J.,  did  not  par- 
ticipate. 

Harris  v.  The  State. 

[No.  18,INML    Ffled  April  4,  1900.    Rehearing  denied  June  5,  1900  ] 

Appbal  and  Ebbor. — Motion  in  Arrest  of  Judgment. — Record.— 
Criminal  Law. — A  motion  in  arrest  of  judgment  in  a  (criminal 
case,  and  the  ruling  of  the  court  thereon,  are  a  part  of  the  record 
on  appeal  without  a  bill  of  exceptions,  and  where  such  matters  are 
onlj  exhibited  in  a  bill  of  exceptions,  copied  in  the  transcript,  and 
do  not  appear  elsewhere  in  the  transcript,  they  will  not  be  con- 
sidered on  appeal,    pp.  16, 17. 

Same. — Bill  of  Exceptions. — Criminal  Law. — It  must  affirmatively 
appear  from  the  record  that  the  bill  of  exceptions  in  a  criminal 
case  was  filed  with  the  clerk;  the  filing  cannot  be  shown  by  mere 
recitals  in  the  bill,  or  by  the  file  mark  of  the  clerk  thereon. 
pp.  16, 17. 

Saxb. — Motion  in  Arrest  of  Judgment. — WTien  not  in  Record.— Pre- 
sumption. — Criminal  Law. — Where  a  motion  in  arrest  of  judgment 
because  of  a  defect  in  the  indictment  is  not  in  the  record  on  appeal. 
it  will  be  presumed  that  the  motion  did  not  reach  the  defect,  if 
any.  in  the  indictment,  and  was  properly  overruled  for  that  rea.son, 
or  that  the  causes  assigned  for  arresting  the  judgment  were  so 
defectively  stated  as  to  present  no  question,    p.  17. 

From  the  Vanderburgh  Circuit  Court.     Ajfinned. 

■ 

W.  W.  Ireland  and  W.  Reister,  for  appellant. 
W.  L.  Taylor,  Attorney-General,  Merrill  Moores,  C.  C. 
Hadley  and  A.  J.  Clark,  for  State. 
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Monks,  J. — The  only  error  assigned  is  that  the  court 
below  erred  in  overruling  appellant's  motion  in  arrest  of 
judgment. 

The  Attorney-General  insists  that  the  motion  in  arrest  is 
not  in  the  record,  (1)  for  the  reason  that  it  is  not  set 
forth  in  the  record  proper,  but  only  appears  in  the  bill  of 
exceptions;  (2)  if  it  could  be  thus  made  a  part  of  the  record, 
the  transcript  does  not  affirmatively  show  that  the  bill  of 
exceptions  was  ever  filed, — and  that  no  question  is,  there- 
fore, presented  for  our  consideration  by  the  assignment  of 
error.  Section  1912  Burns  1894,  §1843  R  S.  1881  and 
Homer  1897,  provides  that  in  a  criminal  prosecution  mo- 
tions in  arrest  shall  be  in  writing,  and  shall  state  the  causes 
therefor.  Chandler  v.  State,  141  Ind.  106,  108,  109.  A 
motion  in  arrest  of  judgment  in  a  criminal  case  and  the  rul- 
ing of  the  court  thereon  are  a  part  of  the  record,  the  same 
as  a  motion  for  a  new  trial  and  the  ruling  thereon,  without 
a  bill  of  exceptions.  Chandler  v.  State,  supra.  A  writ- 
ten motion  in  arrest  of  judgment  and  the  ruling  thereon 
are  contained  in  what  purports  to  be  a  bill  of  exceptions, 
but  no  motion  in  arrest  is  set  forth  in  any  other  part 
of  the  transcript.  It  is  settled  that  bills  of  exceptions 
cannot  bring  into  the  record  matters  which  are  a  part  of 
the  record  without  a  bill  of  exceptions.  3  Ency.  PL  &  Pr. 
404-406;  Home,  etc,  Co,  v.  Glole,  etc.,  Co.,  146  Ind.  673, 
681.  When  matters  properly  a  part  of  the  record  without 
a  bill  of  exceptions  are  only  exhibited  in  a  bill  of  exceptions 
copied  into  the  transcript,  and  do  not  appear  elsewhere  in 
the  transcript,  they  will  not  be  considered  on  appeal.  Home, 
etc.,  Co.  V.  Globe,  etc.,  Co.,  supra.  Moreover  if  the  motion 
in  arrest  of  judgment  could  properly  have  been  made  a 
part  of  the  record  by  a  bill  of  exceptions,  the  same  is  not 
a  part  of  the  record  in  this  case,  for  the  reason  that  the  tran- 
script doe©  not  show  that  the  bill  of  exceptions  was  ever 
filed  as  required  by  §1916  Burns  1894,  §1847  R.  S.  1881 
and  Horner  1897.     T^nless  the  bill  of  exceptions  was  filed 
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bv  the  clerk,  and  this  fact  is  affirmatively  shown  by  the  rec- 
ord, it  forms  no  part  of  the  record,  and  cannot  be  considered. 
Stewart  v.  State,  113  Ind.  505,  509,  510.  The  filing  can- 
not be  shown  in  this  court  by  mere  recitals  in  the  bill  or  by 
the  file  mark  of  the  clerk  thereon.  Drake  v.  State,  145 
Ind.  210,  217;  Shewaltery.  Bergman,  132  Ind.  656;  Boards 
ac,  V.  Huffman,  134  Ind.  1,  7,  8. 

It  is  presumed  that  the  action  of  the  trial  court  was  cor- 
rect in  overruling  said  motion  in  arrest,  and  this  presump- 
tion can  only  be  overcome  by  a  record  which  shows  un- 
equivocally that  an  error  was  committed.  The  motion  in 
arrest  not  being  in  the  record,  we  do  not  know,  and  cannot 
presume,  that  it  stated  any  cause  for  arresting  the  judgment 
or  that  it  was  otherwise  so  framed  that  it  was  error  to  over- 
rale  it,  even  if  the  indictment  was  not  sufficient  to  with- 
stand a  motion  in  arrest  properly  framed.  Aydelott  v.  Col- 
lings,  144  Ind.  602,  603,  604;  Head  v.  DoehUman,  148 
Ind.  145,  146;  Dunn  y'Dunn,  149  Ind.  424,  425;  Sharpe 
V.  Dillman,  77  Ind.  280.  This  is  true,  because,  if  anything 
is  left  to  conjecture,  all  doubts  must  be  solved  in  favor  of 
the  action  of  the  trial  court,  and  this  court  will  adopt  the 
presumption  which  upholds  the  judgment  appealed  from. 
Ewbank's  Manual  §198;  Elliott's  App.  Proc.  §§709,  710, 
720. 

In  the  absence  from  the  record  of  said  motion  in  arrest, 
the  presumption,  therefore,  is  that  the  same  did  not  reach 
the  defect,  if  any,  in  the  indictment,  and  was  properly  over- 
ruled for  that  reason,  or  that  the  causes  assigned  for  arrest- 
ing the  judgment  were  so  defectively  stated  as  to  present  no 
question.  Zimmerman  v.  Oaumer,  152  Ind.  552,  555,  556, 
and  cases  cited. 

Finding  no  available  error  in  the  record,  the  judgment 
is  affirmed. 
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Town  op  New  Castle  v.  The  Laice  Erie  and  West- 
ern Railroad  Company  et  al. 

[No.  18,748.    Filed  June  6,  1900.]  * 

Railroads.  —  Occupation  of  Streets,  —  Removal,  —  Municipal  Cor- 
porations. — Pleading. — In  an  action  by  a  town  to  compel  a  rail-' 
road  oompany  to  remove  its  tracks  from  a  street,  an  answer  that 
defendant  had  used  the  tracks  complained  of  by  leave  and  license 
of  the  town  for  more  than  thirty  years,  ana  had  exi)ended  large 
sums  of  money  in  building,  maintaining,  and  equipping  the  same, 
with  full  knowledge  and  consent  of  plaintiff,  is  not  bad  for  failure 
to  justify  the  use  of  the  tracks  for  switching,  yard,  and  storage 
purposes,  where  the  complaint  does  not  show  any  use  of  the  street 
for  switching,  yard,  and  storage  purposes  that  would  necessarily 
be  unlawful,  except  on  the  basis  that  defendant  had  no  right  in 
the  street  at  all.    pp.  18-2iS. 

SABiB. — Oceupation  of  Streets, —  Municipal  Corporations, — Section 
5158  Bums  1894  relating  to  the  general  powers  of  railroad  com- 
panies to  construct  their  roads  does  not  authorize  such  companies 
to  lay  their  tracks  longitudinally  upon  the  streets  of  a  municipality 
without  its  consent  or  over  its  objection,    pp.  2S'25. 

MuiaoiPAL  CoBPOBATiON6.—  12ai2road«.— Occupation  of  Streets,— 
Municipal  corporations,  under  their  general  powers,  have  authority 
to  grant  railroad  companies  the  right  to  lay  their  tracks  longi- 
tudinally upon  a  street,  provided  that  the  use  does  not  destroy  or 
unreasonably  imxMdr  the  street  as  a  highway  for  the  general  public. 
pp.  £2-26. 

RAiLBOADS.-^Ooeifpa^on  of  Streets, — Adverse  Possession, — Presump- 
tion,— Municipal  Corporations, — The  occupation  of  the  streets  of  a 
municipality  by  a  railroad  company  with  its  tracks  for  a  period  of 
thirty  years  under  such  circumstances  as  to  amount  to  adverse 
possession  raises  the  presumption  of  a  grant,    pp,  f 5,  £6. 

From  the  Hancock  Circuit  Court.     Affirmed. 

M.  E.  Forkner,  E.  Marsh  and  W.  W.  Cook,  for  appellant. 
J.  B.  Cockrum,  E.  H.  Bundy,  W.  A.  Brown  and  W.  E. 
Hackedom,  for  appellees. 

Bakeb,  C.  J. — Suit  by  appellant  to  compel  appellees  to 
remove  their  railroad  tracks  from  a  street.  The  complaint 
in  mibstance  alleges  that  Locust  street  as  originally  platted 
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was  fifty  feet  wide  and  ran  north  and  south  from  the  north 
line  of  the  original  plat  of  the  town  of  New  Castle  to  Broad 
street,  which  was  the  second  cross-street  south;  that  Locust 
street  has  been  continuously,  for  more  than  sixty-five  years, 
opened,  improved  and  maintained  as  a  public  street  of  the 
town;  that  the  appellees  and  their  grantors  without  right 
entered  upon  the  street  and  constructed  and  maintained  and 
appellees  now  maintain  and  operate  a  permanent  side-track 
in  and  along  the  east  side  of  the  street  from  its  northern 
terminus  to  Broad  street ;  that  they  without  right  constructed 
and  now  maintain  a  permanent  side-track  from  the  northern 
terminus  of  Locust  street,  crossing  the  alley  entering  Locust 
street  at  the  northern  terminus,  and  running  south  bearing 
to  the  west,  along  the  west  side  of  Locust  street  to  within 
the  limits  of  the  street,  a  distance  of  350  feet;  that,  bv  the 
construction  and  maintenance  of  the  side-tracks,  the  north- 
em  terminus  of  the  street  and  the  alley  entering  therein  are 
wholly  obstructed;  that  appellees  use  the  tracks  for  switch- 
ing, yard,  and  storage  purposes,  standing  their  cars  across 
the  alley  and  encroaching  upon  Locust  street,  limiting  its 
width  bv  the  extent  of  the  widths  of  the  side-tracks;  that 
the  side-tracks  constitute  a  permanent  and  unlawful  obstruc- 
tion of  Locust  street  and  the  intersecting  streets  and  alleys, 
and  are  a  nuisance  to  the  citizens  of  the  town  and  the  public 
in  general,  and  by  reason  thereof  the  street  can  not  be 
properly  improved  and  can  not  be  used  for  the  ordinary 
purposes  of  a  street ;  that  appellees  have  been  duly  notified 
to  remove  their  tracks  without  the  limits  of  the  street  but 
have  failed  and  refused  to  remove  them,  and  claim  the 
right  to  maintain  their  tracks  within  the  limits  of  the  street 
Qud  to  use  the  same  and  appropriate  the  street  to  their  ex- 
clusive use,  to  the  injury  of  all  the  citizens  of  the  town  and 
the  public  generally;  that  to  allow  their  tracks  to  remain  in 
the' street  wnll  permanently  obstruct  the  street  and  the  travel 
thereon  and  will  be  a  permanent  and  lasting  injury  to  the 
general  public  and  the  citizens  of  the  town.     Answer  in 
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general  denial  and  two  affirmative  paragraphs.  Demurrer 
to  each  affirmative  answer  overruled.  Reply  in  denial. 
Trial  by  court.  Special  finding  of  facts  and  conclusions  of 
law.  Exceptions  reserved  to  each  adverse  ruling.  The 
errors  assigned  are:  Overruling  appellant's  demurrers  to 
the  affirmative  answers;  overruling  motion  for  a  new  trial; 
and  that  the  court  erred  in  its  conclusions  of  law  stated  on 
the  special  finding  of  facts. 

The  second  paragraph  of  answer  avers,  "that  appellees, 
for  more  than  thirty  years,  have  used  and  maintained  the 
side-tracks  and  switches  named  in  the  complaint  by  leave 
and  license  of  the  town  of  New  Castle  and  have  expended 
large  sums  of  money  in  building,  maintaining  and  equipping 
said  side-tracks  and  switches  with  full  knowledge  and  con- 
sent of  the  plaintiff  and  without  objection  on  her  part.'' 
Appellant  claims  that  this  answer  does  not  meet  the  com- 
plaint, because  it  neither  denies  nor  justifies  the  use  of  the 
tracks  "for  switching,  yard,  and  storage  purposes".  The 
complaint  shows  that  the  town  demanded  that  appellees  re- 
move their  tracks  from  the  street,  and  that  appellees  refused 
because  they  claimed  to  have  lawful  right  to  maintain  their 
tracks  in  the  street.  The  complaint  does  not  show  any  use 
of  the  street  for  switching,  yard,  and  storage  purposes  that 
would  necessarily  be  unlawful  except  on  the  basis  that  ap- 
pellees have  no  right  in  the  street  at  all.  If  appellees  had 
a  valid  right  to  use  the  street,  the  town's  governmental  and 
police  powers  would  not  be  abated  nor  diminished.  Elliott 
on  Railroads  §1082.  The  complaint,  however,  is  not  based 
on  appellees'  refusal  to  obey  regulations  of  the  use,  but  is 
founded  on  the  claim  of  appellees'  usurpation.  Therefore, 
this  paragraph  is  not  a  partial  answer. 

In  substance  the  third  paragraph  of  answer  is :  That  in 
1868,  appellees'  predecessors  constructed  a  side-track,  300 
feet  in  length,  along  the  west  side  of  Locust  street  from 
the  main  line  of  appellees'  railroad,  at  the  northern  ter- 
minus of  Locust  street,  to  Vine  street,  which  was  the  first 
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cro65-street  south ;  that  at  the  same  time  appellees'  predeces- 
sors built  another  side-track  along  the  east  edge  of  Locust 
street  from  the  north  end  of  Locust  street,  where  it  crosses 
appellees'  main  track,  south  to  the  north  line  of  Broad 
street;  that  in  order  to  build  this  track  they  were  compelled 
to  and  did  build  a  high  embankment  on  and  along  the  east 
side  of  Locust  street  and  lay  its  tracks  on  the  embank- 
ment thus  built;  that  the  track  was  laid  in  1866  and 
forms  the  west  bank  of  a  ravine;  that  they  had  since  that 
time  kept  up  and  maintained  the  side-tracks  at  a  large  ex- 
penditure of  money  without  any  objection  by  appellant;  that 
the  side-tracks  are  not  now  and  never  have  been  any  impedi- 
ment or  obstruction  to  the  free  use  of  Locust  street  bv  the 
general  public ;  that  the  side-tracks  were  built  at  a  great  cost 
and  have  been  maintained  and  repaired  at  a  large  expense 
each  year  since;  that  they  are  now  and  always  have  been 
necessary  to  the  proper  management  of  appellees'  road  and 
its  business;  that  for  more  than  thirty  years  appellant  has 
stood  by  with  full  knowledge  of  all  the  facts  without  any 
objection. 

The  court  found  the  existence  of  Locust  street  as  stated 
in  the  complaint ;  that  the  street  was  laid  out  on  the  edge  of 
a  ravine;  that  in  18G8  appellees'  predecessor  built  a  side- 
track along  the  east  side  of  Locust  street,  and  within  the 
platted  limits  thereof,  by  constructing  an  embankment  from 
ten  to  twelve  feet  high,  which  was  on  a  level  with  the  street 
and  formed  a  bed  and  retaining  wall  for  the  street;  that 
this  east  side-track  did  not  encroach  upon  the  traveled  por- 
tion of  the  street  and  has  never  interfered  with  nor  dimin- 
ished the  travel  upon  the  street  or  the  means  of  travel 
thereon;  that  in  1868  appellees'  predecessor  built  a  depot 
and  platform,  upon  piling,  in  the  ravine,  just  east  of  this 
east  side-track,  which  has  been  continuously  used  as  a  freight 
depot  since  1869;  that  about  the  same  time  appellees'  prede- 
cessor constructed  its  west  side-track,  but  no  part  thereof 
is  now  or  ever  has  been  within  the  limits  of  Locust  street 
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except  forty  feet  of  the  east  rail  at  tlie  south  end ;  that  all 
that  part  of  Locust  street  lying  west  of  the  west  rail  of  the 
east  side-track  is  of  the  average  width  of  thirty-six  feet  and 
is  convenient  for  travel ;  that  the  side-tracks  were  constructed 
at  a  cost  of  $2,000  and  the  depot  $800  and  have  been  main- 
tained at  an  annual  expense  of  $280;  that  the  side-tracks 
have  been  used  in  the  ordinary  course  of  business  and  in  a 
reasonable  and  proper  manner;  that  the  side-tracks  and 
depot  have  been  regularly  listed  for  taxation  for  State, 
county  and  municipal  purposes;  that  neither  the  town  nor 
any  of  its  officers  has  ever  made  any  objection  to  the  side- 
tracks being  so  located  or  to  the  uses  made  thereof,  but  the 
town  and  its  officers  have  stood  by  for  more  than  thirty 
years,  having  full  knowledge  that  the  companies  had  ex- 
pended their  money  in  constructing  and  maintaining  the 
side-tracks  and  depot,  and  exacting  municipal  taxes  thereon. 
On  these  facts,  the  court  concluded  that  the  law  was  with 
the  appellees. 

Appellant  claims  that,  under  the  third  paragraph  of  an- 
swer and  the  finding  of  facts,  appellees  have  no  right  to 
maintain  their  side-tracks  in  Locust  street.  Appellees  con- 
tend, (1)  that  the  statute  for  the  organization  of  railroad 
companies  gives  them  the  right  to  go  upon  streets  without 
the  consent  of  the  municipality,  and  (2)  that,  if  a  grant 
from  the  municipality  were  necessary,  appellant  is  estopped 
from  denying  that  a  grant  exists. 

The  fifth  subdivision  of  {55153  Bums  1894,  §3903  R.  S. 
1881  and  Horner  1897,  relating  to  the  general  powers  of 
railroad  companies,  reads:  **To  construct  its  road  upon  or 
across  any  stream  of  water,  water  course,  road,  highway, 
railroad  or  canal,  so  as  not  to  interfere  with  the  free  use  of 
the  same,  which  the  route  of  its  road  shall  intersect y  in  such 
manner  as  to  afford  security  for  life  and  property;  but  the 
corporation  shall  restore  the  stream  or  water  course,  road 
or  highway,  thvs  ivtersecte(h  to  its  former  state,  or  in  a 
sufficient  manner  not  to  unnecessarily  impair  its  usefulness 
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or  injure  its  franchise.''  The  control  of  streets,  as  well  as  of 
all  other  public  highways,  is  primarily  in  the  legislature. 
But  the  legislature  has  delegated  to  municipalities  the  ex- 
clusive control  of  their  streets  and  alleys.  As  the  legisla- 
ture gave,  so  that  body  may  take  away  or  modify  the  power. 
There  is  no  doubt  of  the  legislature's  authority  to  grant 
railroad  companies  the  right  to  lay  their  tracks  longitudi- 
nally upon  the  streets  of  a  municipality  without  its  consent 
or  over  its  objection.  Dillon's  Mun.  Corp.  §701;  Elliott 
on  Kailroads  §1076;  City  of  Clinton  v.  Cedar  RapidSy  etc., 
R.  Co.y  24  Iowa  465;  ChicagOy  etc.y  R.  Co,  v.  Town  of 
Neti'ton^  36  Iowa  299;  Ingram  v.  Chicago^  etc,^  R.  Co,y  38 
Iowa  669;  Cook  v.  Chicago^  etc.y  R.  Co.,  83  Iowa  278,  49 
N.  W.  92;  Borough  of  Millvale  v.  Evergreen  R.  Co.,  131 
Pa.  St  1,  18  Atl.  993,  7  L.  R.  A.  369.  The  question  is,  to 
what  extent  does  the  statute  above  quoted  impair  the  con- 
trol of  a  municipality  over  its  own  streets.  If  the  words 
"To  construct  its  road  upon  or  across  any  highway"  were 
not  limited  by  any  other  parts  of  the  sentence,  it  might  be 
claimed  that  railroad  companies  were  given  the  right  to  go 
upon  highways  longitudinally.  But  they  are  limited  to 
going  upon  or  across  any  highway  that  their  railroads  inter- 
seci^  and  are  commanded  to  restore  to  its  former  state,  as 
nearly  as  practicable,  any  highway  thus  intersected.  The 
legislature  may  well  have  believed  that  it  was  proper  and 
necessary  for  railroad  companies  to  have  the  right  to  crons 
streets  without  the  consent  of  the  municipality,  and  at  the 
same  time  that  it  was  neither  proper  nor  necessary  for  them 
to  have  the  power  to  occupy  streets  longitudinally.  And 
the  sentence  as  a  whole  indicates  that  such  was  the  legisla- 
tive intent.  The  word  "upon"  is  not  eliminated  by  this  con- 
struction, for  the  legislature,  if  it  chose,  might  have  re- 
stricted the  right  to  cross  a  highway  to  going  under  or  over 
it,  and  not  upon  it  at  grade. 

"The  usual  and  ordinary  powers  of  municipal  corpora- 
tions to  regulate  streets  and  keep  them  free  from  obstruc- 
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tions  are  not  sufficient,  it  is  believed,  to  empower  them  to 
authorize  the  use  thereof  for  the  purpose  of  constructing 
and  operating  thereon  a  steam  railway,"  as  these  "powers 
are  not  to  be  enlarged  by  construction,  and  were  not  con- 
ferred for  this  purpose."  Dillon  Mun.  Corp.  §705.  If  the 
question  were  an  open  one  in  this  State,  it  would  be  well  to 
inquire  if  Dillon  has  not  enunciated  the  correct  rule.  But, 
by  a  long  line  of  decisions,  it  «eems  to  have  been  thoroughly 
settled  that  municipalities  in  this  State,  under  their  general 
powers,  have  authority  to  grant  railroad  companies  the  right 
to  lay  their  tracks  longitudinally  upon  a  street,  provided 
that  the  use  does  not  destroy  nor  unreasonably  impair  the 
street  as  a  highway  for  the  general  public.  Elliott  on  Rail- 
roads §1089.  In  Tate  v.  Ohio,  etc.y  R.  Co,,  7  Ind.  479,  it 
was  said:  "Nor  is  it  intended  to  intimate  that  it  is  not  in 
the  power  of  the  city  to  authorize  the  railroad  company  to 
lay  a  track  at  the  grade  of  Williams  street,  and  thus  use  it 
for  the  passage  of  their  cars,  in  common  with  other  public 
and  private  conveyances.  To  that  extent  the  municipal  au- 
thority may  be  conceded."  The  court  said  in  Indianapolis^ 
etc,  R.  Co.  V.  State,  37  Ind.  489 :  "We  are  of  the  opinion 
that  the  common  council  of  a  city  have  no  authority  to 
make  contracts  for  the  sale  or  letting  of  any  public  street  or 
any  portion  thereof.  They  may,  it  is  true,  grant  an  ease- 
ment in  the  street  to  a  railroad  company,  to  use  the  street 
in  common  with  the  public."  From  Burkham  v.  Ohio,  etc., 
R.  Co.,  122  Ind.  344:  "We  have  no  doubt  that  an  abutting 
owner  has  a  proprietary  right  in  the  street  of  which  he 
cannot  be  deprived  without  compensation.  But  it  by  no 
means  follows  from  this  that  a  city  in  granting  a  right  to 
a  railroad  company  to  use  a  street  deprives  the  abutter  of 
his  property.  The  grant  by  the  municipal  corporation  trans- 
fers no  proprietary  rights  of  the  abutter,  it  simply  grants 
the  privilege  the  city  has  power  to  grant.  In  granting  such 
a  privilege  a  city  exercises  a  power  delegated  to  it  by  the 
sovereign,  and  it  is  not  liable  for  exercising  such  a  power." 
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The  same  doctrine  is  expressly  or  impliedly  recognized  in 
the  following  cases:  Protzman  v.  Indianapolis^  etCj  R, 
Co.y  9  Ind.  467,  68  Am.  Dec.  650;  Indiana,  etc.,  R.  Co, 
V.  Boderiy  10  Ind.  96;  New  Albany^  etc.y  R.  Co.  v.  O^Dailifj 
12  Ind.  661;  Cox  v.  LouisvillSy  etc.,  R.  Co.,  48  Ind.  178; 
Indianapolis,  etc.,  R.  Co.  v.  Smith,  52  Ind.  428;  Terre 
Eautey  etc.j  R.  Co.  v.  Scott^  74  Ind.  29;  State  v.  Louisville, 
etc.,  R,  Co.,  86  Ind.  114;  Kistner  v.  City  of  Indianapolis, 
100  Ind.  210;  White  v.  Chicago,  etc.,  R.  Co.,  122  Ind.  317, 
7  L,  R.  A.  257;  Chicago,  etc.,  R.  Co.  v.  Eisert,  127  Ind. 
156;  Hans  v.  Jeffersonville,  etc.,  R.  Co.,  138  Ind.  307. 
These  decisions  cover  a  period  of  more  than  forty  years, 
and  the  doctrine  has  become  a  rule  of  property.  Nearly 
every  town  and  city  in  the  State  has  a  railroad  running  longi- 
tudinally along  some  street.  It  is  too  late  now  to  inquire 
into  the  justness  and  validity  of  the  rule. 

The  finding  does  not  state  that  appellees'  predecessor  en- 
tered upon  Locust  street  under  a  grant  from  the  municipal- 
ity. From  this  appellant  argues  that  the  tracks  are  now 
unlawfully  in  the  street,  and  that  the  town  is  not  estopped 
from  requiring  their  removal.  It  is  true  that  the  facts 
pleaded  in  the  third  paragraph  of  answer  and  the  facts 
found  by  the  court  do  not  constitute  an  estoppel  by  con- 
duct. There  was  no  concealment  nor  misrepresentation  by 
the  tovm.  Nor  did  the  other  elements  of  estoppel  by  con- 
duct exist.  Abicht  v.  Searls,  154  Ind.  594.  But  the  question 
is  whether  appellant  is  not  estopped  by  its  laches,  that  is, 
whether  appellees  have  not  acquired  a  prescriptive  right. 
Appellant  says  that  the  construction  and  maintenance  of 
the  tracks  in  the  street,  without  an  express  grant  from  the 
town,  constituted  a  public  nuisance  per  se;  and  that  no 
right  by  prescription  could  be  acquired.  A  particular 
method  of  construction  or  operation  may  be  a  nuisance,  but 
the  mere  fact  that  a  railroad  is  constructed  in  a  street  does 
not  make  it  a  nuisance.  State  v.  Louisville,  etc.,  R.  Co.,  86 
Ind.   114.     The  legislature  has  given  the   company  the 


2({  SUPREME  COURT  OF  INDIANA, 

Town  of  New  Caatle  v.  Lake  Erie,  etc.»  R.  Co. 

power  to  accept  and  the  municipality  to  grant  the  right  to 
lay  tracks  in  the  street.  City  of  Valparaiso  v.  Bozarthy 
153  Ind.  536,  and  the  cases  therein  cited,  which  hold  that 
a  stnicture  built  upon  a  street  by  a  private  person  is  a  pub- 
lic nuisance  per  se  and  that  no  prescriptive  right  would 
accrue  from  any  length  of  user,  are  not  applicable.  The 
]>riv«to  structure  is  a  nuisance  per  se  because  the  law  would 
not  permit  the  municipality  to  authorize  its  erection.  Pre- 
scription is  the  presumption  of  a  grant.  There  can  be  no 
presumption  of  a  grant,  if » the  alleged  grantor  is  lacking  in 
legal  capacity  and  if  the  subject-matter  of  the  grant  is  un- 
lawful. No  length  of  user  would  give  a  railroad  company 
the  absolute  ownership  of  a  street,  for  that  is  not  the  munic- 
ipality's to  grant.  Indianapolis,  etc.,  R%  Co.  v.  Ross,  47 
Ind.  25.  But  property  that  a  municipality  has  the  power 
to  convey  may  be  acquired  from  it  by  prescription.  City 
of  Bedford  y.Willardj  133  Ind.  562,  36  Am.  St.  563,  and 
note.  Tn  Jorgensen  v.  Squires^  144  N.  Y.  280,  39  X.  E. 
373,  and  in  People  v.  Collis,  45  N.  Y.  Supp.  282,  it  was 
held  that,  the  legislature  having  authorized  municipalities 
to  grant  property  owners  the  right  to  build  and  maintain 
certain  structures  in  the  streets,  the  continued  use  of  such 
a  structure  for  more  than  twenty  years,  with  the  knowledge 
and  acquiescence  of  the  municipality,  raised  the  conclusive 
presumption  of  a  grant. 

If  the  grant  in  this  case  be  considered  in  the  nature  of  a 
mere  license,  it  has  become  irrevocable  by  reason  of  appel- 
lees' expenditures,  with  the  knowledge  of  appellant.  Buch- 
anan V.  Logansport,  etc.,  R.  Co.,  71  Ind.  265;  Joseph  v. 
Wild.  146  ind.  249,  and  cases  there  collated. 

Xone  of  the  matters  presented  in  the  motion  for  a  new 
trial  is  material.  The  controlling  facts  in  the  case  are  un- 
disputed. Appellees'  possession  extended  over  a  period  of 
thirty  years:  it  was  peaceable;  it  was  continuous;  it  was 
open  and  known  to  appellant.  It  was  exclusive  to  the  same 
extent  it  would  have  been  exclusive  under  an  express  grant, 
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that  is,  the  town  by  an  exprese  grant  could  not  deprive  itself 
of  governmental  and  police  powers  over  the  part  of  the 
street  occupied  by  the  tracks.  It  was  adverse,  that  is,  the 
use  was  such  as  would  have  exposed  appellees,  at  any  time 
within  twenty  years,  to  an  action,  if  in  fact  they  did  not 
have  an  express  grant,  and  the  open  dominion  of  the  tracks 
and  the  return  thereof  for  taxation  were  as  lii^h  evidences 
of  a  claim  of  right  as  any  that  would  follow  possession  under 
an  express  grant. 
Judgment  affirmed. 


The  Terre  Haute  axd  Logansport  Railway  Company 
t?.  The  St.  Joseph,  South  Bend  and  South- 
ern RAHiROAD  Company,  et  al. 

[No.  19,875.    FUed  June  6,  1900] 

Appeal  and  EsAon.— Temporary  Restraining  Order. ^Interlocutory 
Order. — Injunction. — Where  a  temporary   restraining  order  was 
issued  restraining  defendants  "until  notice  of  an  application  for  a 
temporary  injunction  can  be  given,  and  such  application  heard 
I  and  determined,"  providing  that  the  application  for  a  temporary 

injunction  would  be  heard  on  a  certain  day,  and  on  the  day  set  for 
hearing  the  application  was  continued  by  agreement  of  the  parties 
until  the  first  day  of  the  next  term,  the  temporary  restraining  order 
to  continue  in  force  until  the  further  order  of  the  court,  the  order 
of  (he  court,  upon  a  hearing  of  the  application  for  a  temporary 
injunction » that  "the  court  having  heard  the  motion  for  a  temiK> 
rary  injunction,  etc.,  and  being  fully  advised  in  the  premises,  the 
application  of  the  said  plaintiff  for  a  temporary  injunction  herein 
is  now  refused  by  the  court,  and  the  prior  order  granting  a  tempo- 
rary injunction  is  set  aside,  and  said  order  dissolved,"  amounts  to  an 
interlocutory  order  denying  a  temporary  injunction  and  vacating 
a  temporary  restraining  order  theretofore  issued,  and  is  unappealable. 

From  the  St.  Joseph  Circuit  Court.     Appeal  dismissed. 

J.  G.  Williams,  for  appellant. 

A.  L.  Mason  and  Cary  &  Wallcer,  for  appellees. 

Bakbb,  C.  J. — Appellees'  motion  to  dismiss  rests  upon 
the  contention  that  appellant  is  complaining  of  an  inter- 
locutory order  from  which  no  appeal  lies. 
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A  complaint  was  filed  in  which  appellant  sought  (1)  a 
temporary  restraining  order  without  notice  or  hearing  by 
reason  of  the  existence  of  an  emergency  therefor,  (2)  a 
temporary  injunction  after  notice  and  hearing  to  continue 
unless  sooner  dissolved  on  motion  until  the  final  decree 
should  be  made,  and  (3)  a  final  decree  for  a  perpetual  in- 
junction. This  complaint  was  filed  on  March  3,  1900,  and 
was  supported  by  affidavits  of  the  existence  of  an  emer- 
gency. On  that  day  the  judge  in  vacation  issued  a  tempo- 
rary restraining  order,  restraining  the  defendants  "until 
notice  of  an  application  for  a  temporary  injunction  can  be 
given,  and  such  application  heard  and  determined."  The 
order  further  provided  "that  an  application  for  a  temporary 
injunction  heroin  will  be  heard  at  the  court-house  *  *  *  on 
the  15th  day  of  March,  1900".  This  order  was  duly  served 
upon  appellees,  and  they  appeared  on  the  day  named  and 
filed  demurrers  to  the  complaint.  As  the  appellees  were  not 
then  ready  to  have  the  court  hear  and  determine  the  applica- 
tion for  a  temporary  injunction,  an  agreement  of  the  parties 
was  entered  of  record  that  the  hearing  on  the  application  for 
a  temporary  injunction  should  be  postponed  until  May  7, 
1900,  the  first  day  of  the  next  term,  and  that  the  tempo- 
rary restraining  order  theretofore  issued  should  continue  in 
force  until  the  further  order  of  the  court.  Upon  this  agree- 
ment the  court  entered  an  order  postponing  the  hearing  on 
the  application  for  a  temporally  injunction  to  the  first  day 
of  the  next  term  and  continuing  the  temporary  restraining 
order  in  force  "until  the  further  order  of  the  court".  On 
the  first  day  of  the  May  term,  nothing  was  done;  but  on  the 
second  day,  May  8,  1900,  the  application  for  a  temporary 
injunction  was  heard,  and  the  court  made  the  following 
order:  "And  the  court  having  heard  the  motion  for  a 
temporary  injunction  and  the  affidavits  filed  and  being  fully 
advised  in  the  premises,  the  application  of  the  said  plain- 
tiif  for  a  temporary  injunction  herein  is  now  refused  by  the 
court,  and  the  prior  order  granting  a  temporary  injunction 
is  set  aside  and  said  injunction  dissolved". 
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The  third  subdivision  of  §668  Burns  1894,  §646  R.  S. 
1881  and  Homer  1897,  authorizes  appeals  from  interlocu- 
tory orders  "granting  or  dissolving,  or  overruling  motions 
to  dissolve,  an  injunction  in  term,  and  granting  an  injunc- 
tion in  vacation".  It  is  perfectly  obvious  that  this  statute 
refers  to  temporary  injunctions,  and  applies  neither  to  per- 
petual injunctions  nor  to  temporary  restraining  orders.  This 
is  not  questioned  by  counsel  on  either  side;  but  appellant 
contends  that  the  order  of  May  8th  is  an  interlocutory  order 
dissolving  a  temporary  injunction,  while  appellees  insist 
that  it  is  an  interlocutory  order  refusing  a  temporary  injunc- 
tion and  dissolving  a  temporary  restraining  order  that  was 
in  force  pending  the  hearing  on  the  application  for  a  tem- 
porary injunction. 

The  claim  of  appellant  is  based  on  the  fact  that  the  order 
of  May  8th  reads  that  "the  prior  order  granting  a  temporary 
injunction  is  set  aside  and  said  injunction  dissolved''  and 
also  on  the  fact  that  the  order  of  March  15th  continued  in 
force  the  temporary  restraining  order  issued  on  March  3rd, 
"until  the  further  order  of  the  court".  In  determining  the 
sense  and  scope  of  these  orders,  it  is  not  permissible  to  iso- 
late particular  words  and  take  their  abstract  meaning  as 
decisive.  But  the  full  context  of  the  orders  should  be  ex- 
amined in  connection  with  the  subject-matter  of  the  ques- 
tions that  were  being  presented  to  the  court  to  act  upon. 

It  is  true  that  the  words  "until  the  further  order  of  the 
court"  taken  alone  would  indicate  a  temporary  injunction 
rather  than  a  temporary  restraining  order.  But  the  order 
of  March  15th  taken  as  an  entirety,  shows  that  on  the  day 
fixed  for  the  hearing  on  the  application  for  a  temporary 
injunction  the  hearing  was  postponed  to  May  7th,  and  the 
temporary  restraining  order,  issued  on  March  3rd,  without 
notice  and  without  a  hearing,  was  continued  in  force  "until 
the  further  order  of  the  court".  The  order  further  shows  that 
this  was  done  upon  the  stipulation  of  the  parties.  Though 
the  hearing  on  the  application  for  a  temporary  injunction 
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was  postponed  to  a  day  certain,  it  was  not  certain  that  the 
matter  could  then  be  heard.  And  in  fact  it  was  not  heard 
until  the  next  day.  Surely  it  was  competent  for  the  parties 
to  agree  that  an  order  should  be  made  to  continue  the  tem- 
porary restraining  order  in  force  until  the  application  for  a 
temporary  injunction  should  be  acted  upon.  The  hearing 
was  postponed  to  May  7th,  but  if  the  temporary  restraining 
order  had  been  limited  by  its  terms  to  expire  on  May  7th, 
then  appellees  would  have  been  free  to  transgress  appellant's 
alleged  rights  between  that  date  and  such  time  as  the  court 
could  regularly  take  up  and  pass  upon  the  application  for  a 
temporary  injunction.  In  the  light  of  w^hat  was  presented 
to  the  court  to  act  upon  and  of  the  context,  it  is  evident  that 
the  temporary  restraining  order  was  to  continue  in  force 
until  the  order  of  the  court  was  made  for  or  against  a  tem- 
porary injunction. 

The  words  in  the  order  of  May  8th  that  the  "temporary 
injunction  is  set  aside  and  said  injunction  dissolved"  indi- 
cate an  appealable  interlocutory  order.  But  there  are  two 
considerations  that  prove  that  by  mistake  the  word  injunc- 
tion was  used  in  the  place  of  restraining  order.  One  is  that 
the  order  reads  "and  the  prior  order  granting  a  temporarv 
injunction  is  set  aside".  The  prior  order  was  the  tempo- 
rary restraining  order  of  March  3rd,  which  on  March  15th 
was  continued  in  force  until  a  hearing  could  be  had  on  the 
question  of  granting  a  temporary  injunction.  The  other  is 
that  no  hearing  on  the  question  of  granting  a  temporary  in- 
junction was  had  until  May  8th,  and  that  then  the  applica- 
tion was  denied.  The  infallible  distinction  between  a 
temporary  restraining  order  and  a  temporary  injimction 
is  that  the  former  issues  without  notice  on  a  showing  of 
emergency  and  the  latter  issues  only  after  notice  and  hear- 
ing. §§1164,  1165  Bums  1894,  §§1150,  1151  R.  S.  1881 
and  Horner  1897. 

An  interlocutory  order  denying  a  temporary  injunction 
and  vacating  a  temporary  restraining  order  theretofore  is- 
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siio<l  is  unappealable.  Wallace  v.  McVey^  6  Ind.  800;  Flagg 
V.  Sloafiy  16  Ind.  432;  Cincinnati,  eic.^  R,  Co.  v.  Huncheon, 
16  Ind.  436;  Andrews  v.  Powell,  27  Ind.  303;  Bronenberg 
V.  Boards  etc,  41  Ind.  502;  Pleasants  v.  Wiv/y,  f/r..  To., 
42  Ind.  391 ;  Ogle  v.  DHL  55  Ind.  130 ;  Elliott's  App.  Proc. 
§106;  Ewbank's  Manual  §86. 
Appeal  dismissed. 


In  rb  Ray. 

[No.  19,800.     FUed  May  B,  1900.     Rehearing  denied  June  S,  1900.] 

Appeal  and  Error. — Interlocutory  Order, — Contempt, — Depositions. 
—  IVitnetses. — An  order  of  court  made  under  the  provisions  of  ^420 
Boras  1894  requiring  a  witness  to  appear  before  an  officer  and  givo 
his  deposition  is  an  interlocutory  order,  and  not  a  fintfl  order  from 
which  an  appeal  will  lie. 

From  the  Shelby  Circuit  Court.     Appeal  dismissed, 

A.  F-  Wray  and  T.  H,  Campbell,  for  appellant. 
Peter  Crumpacker,  T.  B,  Adams  and  Isaac  Carter,  for 
appellee. 

DowuHG,  J. — The  deposition  of  the  appellant  was  taken 
on  behalf  of  certain  plaintiffs  in  an  action  against  North 
School  Township,  of  Lake  county,  Indiana,  pending  in  the 
Porter  Circuit  Court. 

The  defendant  not  having  been  present  when  the  wit- 
ness was  examined,  it  afterwards  obtained  the  leave  of  the 
court  to  cross-examine  him  upon  the  matters  contained 
in  his  deposition,  reasonable  notice  being  first  given.  Notice 
of  the  time  and  place  of  the  proposed  cross-examination  was 
given  by  the  defendant  to  the  plaintiffs  in  the  said  action, 
and  Frank  Glessner,  the  clerk  of  the  Shelby  Circuit  Court, 
the  officer  selected  to  take  the  deposition,  caused  the  appel- 
lant to  be  subpcemed  to  appear  before  him  on  December 
30,  1898,  at  10  o'clock  a.  m.,  at  the  office  of  the  said  clerk, 
to  testify  and  give  his  deposition  in  the  said  cause  of  McKay 
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et  al.  V.  North  School  Township,  etc.  The  appellant  failed 
to  appear  as  required,  and  Mr.  Glessner,  the  clerk,  reported 
the  fact  to  the  Shelby  Circuit  Court,  agreeably  to  the  pro- 
visions of  §430  Burns  1894,  and  in  his  report  asked  the 
court  to  order  the  witness  to  attend  and  testify.  Appellant 
appeared  to  the  report,  and  filed  a  demurrer  to  it,  which 
was  overruled.  He  then  filed  a  verified  answer  in  explana- 
tion of  his  failure  to  attend  and  testify.  On  motion  of  Mr. 
Glessner,  the  answer  was  stricken  out. 

The  court  thereupon  made  the  following  order:  "It  is 
ordered  by  the  court  that  George  M.  Ray  be  and  appear  at 
the  oflice  of  the  clerk  of  this  court,  in  the  court-house,  in 
the  city  of  Shelbyville,  in  Shelby  county,  Indiana,  at  10 
o'clock  a.  m.  on  the  5th  day  of  July,  1899,  before  some 
officer  authorized  to  take  depositions,  and  then  and  there, 
before  such  oflBcer,  submit  to  a  cross-examination  by  the 
defendant.  North  School  Township  of  Lake  county,  Indi- 
ana, upon  the  matters  and  things  to,  and  about  which,  he 
testified  in  his  deposition  heretofore  given  and  taken  in  be- 
half of  the  plaintiflFs,  in  the  case  of  Thomas  McKay  et  ah 
plaintiffs,  v.  North  School  Township,  of  Lake  county,  Indi- 
ana, which  cause  is  now  pending  in  the  Porter  Circuit  Court 
of  Indiana,  and  then  and  there  to  be  cross-examined  by  said 
defendant  about  and  concerning  the  matters  and  things 
about  which  he  testified  in  said  former  deposition,  all  in 
compliance  with  the  leave  granted  to  the  said  defendant 
township  by  said  Porter  Circuit  Court," 

Exceptions  were  taken  by  the  appellant  to  the  several  rul- 
ings of  the  court,  and  his  bill  of  exceptions  was  filed  within 
the  time  allowed  for  that  purpose.  From  the  foregoing 
order,  directing  him  to  appear  and  testify,  the  witness,  Ray, 
appeals. 

The  right  of  appeal  exists  only  where  it  is  conferred  by 
statute.  Elliott's  App.  Proc.  §75,  and  cases  cited  in  note 
one. 

Appeals  may  be  taken  from  the  circuit  courts  and  superior 
courts  to  the  Supreme  Court  by  either  party  from  all  final 
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judgmentSy  except  in  certain  actions  originating  before  a  jus- 
tice of  the  peace.  Also  from  certain  interlocutory  orders 
of  any  circuit  court,  or  judge  thereof,  in  the  cases  specified 
in  the  statutes.     §§644,  658  Bums  1804. 

An  appeal  may  be  taken  from  a  judgment  against  any 
person  in  a  proceeding  for  contempt,  where  a  fine,  or  im- 
prisonment, or  both,  are  imposed.  §§1023,  1025  Bums 
1894. 

The  order  made  by  the  Shelby  Circuit  Court  requiring 
the  appellant  to  appear  and  testify,  was  an  interlocutory, 
and  not  a  final,  order,  and  there  is  no  provision  in  the  stat- 
utes for  an  appeal  from  an  order  of  this  character.  Western 
Union  Co.  v.  Locke,  107  Ind.  9;  Jager  v.  Doherty^  61  Ind. 
528. 

If  the  appellant  had  disobeyed  the  order  by  failing  to 
attend^  on  July  5,  1899,  or  refusing  to  testify,  as  he  was 
commanded  to  do,  and  if,  upon  proper  proceedings  under 
the  statute,  he  had  been  found  guilty  of  an  indirect  con- 
tempt of  the  court,  and  a  judgment  that  he  be  punished 
therefor  by  fine,  or  imprisonment,  or  both,  had  been  ren- 
dered against  him,  an  appeal  might  have  been  taken  from 
that  judgment.     §§1023,  1025  Burns  1894. 

The  order  complained  of  was  merely  preliminary,  and 
was  but  a  step  in  the  statutory  proceeding  to  compel  a  con- 
tumacious witness  to  respect  and  obey  the  process  of  the 
court. 

Appeal  dismissed. 


BOLLMAN  V.    GeMMILL. 


[No.  18,742.    Filed  June  7,  1900.]  }f^  j® 

BXJBUUTION  SALBS.'i4pi>ra<«em«nf.  —  Jud(7mpnf.  — Construing  §744 
Bums  1894  with  §585,  a  judgment  without  relief  cannot  rightfuHj 
be  rendered  unless  the  law  provides  for  such  a  judgment  in  the 
partioolar  case,  and  if  the  law  does  so  provide,  the  judgment  must 
be  entered  "without  relief"  or  a  sale  thereunder  without  ap- 
praisement will  be  illegal,    pp.  34,  SB. 
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Pleading.  —  Informal  Demurrer, — A  oauae  will  not  be  revened 
because  of  the  action  of  the  court  in  sustaining  an  informal 
demurrer  to  a  bad  answer,    p.  S6. 

From  the  Jay  Circuit  Court.     Affirmed. 

Emerson  McOriff,  W.  H.  Williamson  and  8.  A.  D.  Whip- 
pie,  for  apppellant. 

D.  T.  Taylor,  W.  F.  MacOinnitie  and  T.  J.  Taylor,  for 
appellee. 

Bakee,  C.  J. — Suit  to  vacate  a  sheriff's  sale  of  real  estate 
on  execution.     Appellee's  complaint  charges  that  prior  to 
May  16,  1896,  an  action  to  recover  damages  for  seduction, 
wherein  Ola  Brown  was  plaintiff  and  appellee  was  defend- 
ant, was  pending  in  the  Adams  Circuit  Court;  that,  the  cause 
being  set  for  trial,  appellee  procured  a  continuance;  that 
thereupon  Ola  Brown  moved  for  judgment  for  costs  occa- 
sioned by  the  continuance,  and  the  court  rendered  judgment 
against  appellee  as  follows :    "It  is  therefore  considered  and 
adjudged  by  the  court  that  the  plaintiff  recover  of  and  from 
the  defendant  the  costs  and  charges  taxed  at  the  sum  of 
$111.49'';   that  on  January  28,   1897,  the  clerk  of  the 
Adams  Circuit  Court  issued  to  the  sheriff  of  Jay  county  an 
execution  on  the  judgment  "without  relief  from  appraise- 
ment laws'' ;  that  the  sheriff  levied  the  execution  upon  cer- 
tain real  estate  belonging  to  appellee  in  Jay  county,  and, 
without  causing  the  land  to  be  appraised,  sold  it  to  appellant 
for  $47,  which  was  a  sum  greatly  below  its  value  at  the 
time;  that  appellant  paid  his  bid  and  received  from  the 
sheriff  a  certificate  of  purchase.     To  this  complaint,  appel- 
lant unsuccessfully  demurred,  and  thereupon  answered,  con- 
fessing the  facts  stated  by  appellee  to  be  true,  and  attempt- 
ing to  avoid  the  effect  thereof  by  alleging  that  the  judgment 
was  made  up  of  various  sums  for  services  rendered  by  the 
clerks  and   sheriffs  of  Adains,  Jay,  and  Wells  counties, 
which  were  unpaid  and  owing  to  those  counties,  and  that 
therefore  the  judgment  was  collectible  without  relief  from 
appraisement  laws  though  the  judgment  itself  did  not  so 
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provide.  Upon  a  deiDurrer*8  being  sustained  to  this  answer 
and  appellant's  refusal  to  plead  further,  judgment  was  en- 
tered that  the  sherifTs  sale  be  vacated.  The  errors  assigned 
involve  the  sufficiency  of  the  complaint  and  answer. 

The  command  of  §744  Bums  1894,  §782  R.  S.  1881  and 
Homer  1897,  is  that  "No  property  shall  be  sold  on  any 
execution  or  order  of  sale  issued  out  of  any  court  for  less 
than  two-thirds  of  the  appraised  cash  value  thereof,  exchi- 
sive  of  liens  and  encumbrances,  except  where  otherwise  pro- 
vided by  laV.  Section  585  Bums  1894,  §576  R.  8.  1881 
and  Homer  1897,  requires  that  "When  a  judgment  is  to  be 
executed  without  relief  from  appraisement  laws,  it  shall  be 
so  ordered  in  the  judgment".  Construing  these  two  sec- 
tions together,  it  is  found  that  a  judgment  "without  relief" 
can  not  rightfully  be  rendered  unless  the  law  provides  for 
such  a  judgment  in  the  particular  case,  and  that,  if  the  law 
do.es  so  provide,  the  judgment  must  be  entered  "without 
relief"  or  a  sale  thereunder  without  appraisement  will  be 
illegal.  Doe  v.  Collins,  1  Ind.  24;  Doe  v.  Craft,  2  Ind.  359; 
Harris  v.  MaJcepeace,  18  Ind.  560;  Culph  v.  Phillips^  17 
Ind.  209;  Evans  v.  Ashby,  22  Ind.  15;  FMcher  v.  ITolme.% 
25  Ind.  458;  Tyler  v.  Wilkerson,  27  Ind.  450;  Howe  v. 
Dibhle,  45  Ind.  120;  Stotsenburg  v.  Same,  75  Ind.  538;  Cox 
V.  Birdy  88  Ind.  142;  Lytion  v.  Baird,  141  Ind.  446.  The 
demurrer  to  the  complaint  was  properly  overruled. 

The  costs  for  which  judgment  was  rendered  were  and 
could  legally  be  only  those  made  by  the  plaintiff  Ola  Brown 
which  she  had  paid  or  was  liable  to  pay  to  the  officers  for  the 
counties  mentioned  in  the  answer.  Armfurorfh  v.  Srotten, 
29  Ind.  495;  Hays  v.  Boyer,  59  Ind.  341;  Goodwin  v. 
Smithy  68  Ind.  801;  Keifer  v.  Summers,  137  Ind.  106; 
MoH  V.  State,  145  Ind.  853;  Wilson  v.  Jenkins,  147  Ind. 
533.  That  the  officers  are  authorized  to  collect  costs  from 
the  parties  who  made  them,  by  fee-bill,  without  relief  from 
appraisement  laws,  is  immaterial.  And  it  is  needless  to  in- 
quire whether  the  judgment  for   costs  could  have  been 
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legally  rendered  "without  relief",  since  it  was  not  "so  or- 
dered in  the  judgment".    The  answer  was  bad. 

Appellant  claims  to  be  entitled  to  a  reversal,  even  if  the 
complaint  is  good  and  the  answer  bad,  because  appellee's 
demurrer  to  the  answer  challenged  its  sufficiency  "to  con- 
stitute a  cause  of  action".  Although  it  would  not  have  been 
error  if  the  court  had  overruled  or  stricken  out  the  demurrer 
because  it  presented  no  question,  the  judgment  will  not  be 
reversed  on  account  of  the  sustaining  of  an  informal  de- 
murrer to  an  answer  that  does  not  state  facts  sufficient  to 
constitute  a  cause  of  defense.  Blue  v.  Capital  Nat.  Bank^ 
145  Ind.  518 ;  Oarrett  v.  Bissell,  etc,  Worhs,  154  Ind.  319. 

Judgment  affirmed. 


156   Mi  Borders  v.  Williams. 

fuse  8641 

|lfi5    861  [No.  19,103.    Filed  June  8.  1900.] 


Elections. — Contests. — Pleading. — In  an  action  to  contest  an  election 
the  complaint  must  set  forth  specifically  the  particular  facts  counted 
upon  as  invalidating  the  election,    p.  S9, 

^ilUR.— Contests. — Pleading.— An  allegation  in  a  complaint  in  an 
action  to  contest  an  election  that  the  contestor  received  more  votes 
than  the  contestee  is  not  the  averment  of  any  fact  within  the  pur- 
view of  the  causes  for  contesting  an  election  as  enumerated  in 
§6812  Bums  1894,  but  is  tantamount  to  a  general  averment  that  the 
judgment  of  the  county  board  of  canvassers  was  erroneous,  and 
when  pleaded  as  an  independent  ground  of  contest  will  be  regarded 
as  surplusage,    p.  39. 

Sake.— Contests. — Where  in  an  action  to  contest  an  election  the 
issue  joined  was  the  failure  of  the  board  of  canvassers  to  count  all 
of  the  votes  received  by  plaintiff  in  a  certain  precinct,  it  was  error 
for  the  court  to  admit  in  evidence  and  count  for  plaintiff  rejected 
ballots  from  another  precinct,    pp.  39-41. 

Same. — Contests. — Ballots. — Distinguishing  Marks. — A  cross  placed 
in  the  square  at  the  left  of  two  candidates  for  county  commissioner 
in  the  same  district  does  not  constitute  a  distinguishing  mark 
within  the  meaning  of  g§6248c  and  6248g  Bums  Supp.,  and  such 
ballot  being  regular  in  other  respects  should  be  counted  for  the 
candidates  for  other  offices  for  whom  it  was  properly  marked. 
pp.  41' J^. 
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From  the  Pulaski  Circuit  Court.     Reversed. 

Oeorge  Burson,  W.  W.  Borders  and  B.  Borders,  for  ap- 
pellant. 

H.  A.  Steis,  M.  M.  Hathaway  and  F.  J.  VurpUlat,  for 
appellee. 

Hadley,  J. — At  the  November  election  1898,  the  county 
board  of  canvassers  counted  for  appellant  1,383  Votes,  and 
issued  to  him  a  certificate  of  election  as  treasurer  of  Pulaski 
county.  The  board  counted  for  appellee  1,377  votes  for  the 
same  office.  Appellee  instituted  this  action  under  §6314 
Bums  1894,  §4758  Homer  1897,  to  contest  appellant's 
election. 

In  the  complaint  and  statement  of  his  grounds  of  con- 
test, appellee  alleged  that  at  said  election  there  were  counted 
for  him  1,377,  and  for  the  contestee  1,383  votes,  and  the 
contestee  was  declared  by  the  board  of  canvassers  to  be 
duly  elected;  that  appellee  contested  said  election  on  the 
foUovring  grounds:  (1)  That  he  had  received  a  greater 
number  of  legal  votes  than  had  been  received  by  the  con- 
testee. "(2)  For  malconduct  of  the  board  of  canvassers  of 
said  election  in  this,  to  wit,  that  the  contostor  in  precinct 
number  one  of  Tippecanoe  township  of  said  county  received 
ninety-three  votes,  and  that  the  contestee.  Borders,  received 
seventy-two  legal  votes,  but  that  in  estimating  and  counting 
the  votes  of  said  precinct  the  said  board  of  canvassers,  by 
mistake,  only  counted  eighty-three  votes  for  the  contestor 
and  seventy-two  votes  for  the  contestee  as  the  whole  number 
of  votes  cast  in  said  precinct  for  the  said  contestor  and  con- 
testee, whereas,  in  truth,  the  contestor,  Williams,  received 
ninety-three  votes  in  said  precinct  at  said  election,  and  that 
he,  said  Williams,  is  eligible  to  hold  said  office." 

Appellant,  Borders,  as  contestee,  answered  in  two  para- 
graphs: (1)  A  general  denial,  and  (2)  that,  while  the 
several  precinct  officers  and  county  board  of  canvassers 
counted  for  him  but  1,383  votes  for  the  office  of  treasurer. 
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he,  in  truth  and  in  fact,  received  1,460  legal  votes  for  said 
office,  and  that  he  received  sixty-seven  legal  votes  that  were 
not  counted  for  him,  setting  forth  a  number  in  each  of 
twelve  precincts  aggregating  sixty-seven;  that  said  board  of 
canvassers  wrongfully  counted  as  cast  for  the  contestor 
forty-seven  votes  from  precinct  number  one  of  Beaver 
township,  and  divers  other  votes  in  various  precincts  set 
forth  in  detail.  Contestor,  Williams,  replied  to  the  second 
paragraph  of  answer  by  a  general  denial.  The  commis- 
sioners awarded  the  election  to  the  contestor  by  one  vote, 
whereupon  the  contestee  appealed  to  the  circuit  court,  where 
the  election  was  awarded  to  the  contestor  by  four  votes, 
from  which  judgment  the  contestee  takes  this  appeal. 

Under  the  issues  formed  as  above  stated,  the  court  per- 
mitted the  contestor,  over  the  objection  of  the  contestee, 
to  introduce  in  evidence,  and  have  counted  in  his  behalf, 
two  ballots  that  had  been  protested  and  rejected,  in  precinct 
number  three  of  Monroe  township,  the  same  being  marked 
in  the  record  exhibits  twelve  and  sixteen ;  and  this  action  of 
the  court  presents  the  first  question  for  consideration.  It 
is  earnestly  contended  by  appellee  that  this  evidence  was 
admissible  under  the  first  clause  of  his  complaint,  which, 
in  substance,  alleges  that  he,  the  contestor,  had  received  at 
said  election  a  greater  number  of  legal  votes  than  were  re- 
ceived by  the  contestee.  By  §6312  Burns  1894,  any  elec- 
tion may  be  contested  for  any  of  the  following  causes: 
^^First,  For  irregularity,  or  malconduct  of  any  member  or 
officer  of  the  proper  board  of  judges  or  canvassers.  Secondy 
When  the  contestee  was  ineligible.  Third,  When  the  con- 
testee, previous  to  such  election,  shall  have  been  convicted 
of  an  infamous  crime,  such  conviction  not  having  been  re- 
versed nor  such  person  pardoned  at  the  time  of  such  election. 
Fourth,  On  account  of  illegal  votes." 

The  causes  here  enumerated  must  be  held  to  constitute 
the  only  causes  for  which  the  contest  of  an  election  can  be 
maintained;  and  it  is  provided  by  §6314  Bums  1894,  that 


MAY  TERM,  1900— Vol.   155.  39 


Borden  v.  Williams. 


''Whenever  any  elector  shall  chooae  to  contest''  any  county 
or  township  office^  '%e  shall  file  with  the  auditor  of  the 
proper  county,  within  ten  days  after  such  person  has  been 
declared  elected,  a  written  statement  specifying  the  grounds 
of  contest ;"  that  is  to  say,  if  irregularity  or  malconduct  of 
election  ofRcers  is  relied  upon,  or  if  it  is  the  contestee's  in- 
eligibility,  or  his  previous  conviction  of  crime,  or  on  account 
of  his  having  received  illegal  votes,  the  complaint,  within 
these  enumerated  causes,  must  specifically  set  forth  the 
particular  facts  counted  upon  as  invalidating  the  election  of 
the  contestee.  The  averment  that  the  contestor  received 
more  votes  than  the  contestee  is  the  averment  of  no  fact 
within  the  purview  of  the  enumerated  causes.  It  chal- 
lenges neither  irregularity,  nor  malconduct  of  officers,  nor 
ineligibility  of  contestee,  nor  his  conviction  of  crime,  nor 
his  receipt  of  illegal  votes.  It  is  but  tantamount  to  a 
general  averment  that  the  judgment  of  the  county  board 
of  canvassers,  pronounced  upon  tlie  returns  from  the  pre- 
cincts, that  the  contestee  had  received  the  highest  number 
of  votes,  was  erroneous,  which  would  be  a  mere  conclusion, 
and  present  no  question  of  fact,  and,  when  pleaded  as  in 
this  case,  as  an  independent  ground  of  contest,  we  must 
regard  it  as  insufficient  and  surplusage. 

In  his  second  ground  appellee  specifically  sets  forth  the 
malconduct  of  the  board  of  canvassers  in  counting  for  him 
but  eighty-three  of  the  ninety-three  of  the  legal  votes  re- 
ceived by  him  in  the  first  precinct  of  Tippecanoe  township, 
and  upon  this  single  fact  he  rests  his  contefit.  No  complaint 
is  made  of  the  failure  of  the  board  to  count  for  him  con- 
tested ballots  twelve  and  sixteen  from  the  third  precinct  of 
Monroe  township.  This  complaint  appellant  answered  (1) 
by  a  general  denial,  and  (2)  that,  while  the  board  of  can- 
vassers counted  for  him  but  1,383  votes,  he  in  tmtli  and 
fact  received  1,460  legal  votes;  that  he  had  received  ?ixty- 
seven  legal  votes  that  were  not  counted  for  him  by  the  boarrl 
of  canvassers,  alleging  a  number  of  uncounted  ballots  in  each 
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of  twelve  precincts  aggregating  sixty-seven.    To  this  second 

paragraph  of  answer  appellee  replied  by  a  general  denial. 

Here  we  have  two  issues  joined, — one  on  the  complaint 

as  to  the  failure  of  the  board  to  count  for  the  contestor  ten 

*       

votes  from  the  first  precinct  of  Tippecanoe  township,  to 

which  he  claims  to  be  entitled;  the  second  on  the  second 

paragraph  of  the  answer  as  to  the  failure  of  the  board  to 

count  for  the  contestee  sixty-seven  votes  to  which  he  claims 

to  be  entitled  from  various  precincts  of  the  county;  and  upon 

these  issues  and  the  facts  therein  specifically  set  forth  the 

case  was  made  ready  and  submitted  to  the  court  for  trial. 

And  the  court  "shall  be  governed  in  such  trial  by  the  rules 

of  law  obtaining  in  the  circuit  courts.''    §6317  Bums  1894, 

§4761  Ilorner  1897;  Hadley  v.  Gutridge,  58  Ind.  302; 

Tomhaugh  v.  Grogg,  146  Ind.  99,  107. 

One  of  the  rules  obtaining  in  the  circuit  court  is  that  the 
evidence  must  be  confined  to  the  facts  in  issue,  and  that  the 
plaintiff  must  recover  secundum  allegata  et  probata,  or  not 
at  all.  It  is  said  in  Boardman  v.  Griffin^  52  Ind.  101  at  page 
106:  "It  would  be  folly  to  require  the  plaintiff  to  state  his 
cause  of  action,  and  the  defendant  to  disclose  his  ground  of 
defense,  if,  on  the  trial,  either  or  both  might  abandon  such 
grounds  and  recover  upon  others  which  are  substantially 
different  from  those  alleged."  See,  also,  Cleveland^  etc.,  i?. 
Co,  V.  Wynani,  100  Ind.  160,  166;  Racer  v.  Wingaie,  138 
Ind.  114,  131;  Neutz  v.  Jackson  Ilill,  etc.,  Co.,  139  Ind. 
411,  414;  Stevens  v.  Reynolds^  143  Ind.  467,  484;  Cincinr 
natij  etc.,  R.  Co.  v.  McLain,  148  Ind.  188,  193;  Thompson 
V.  Citizens  Street  R.  Co.,  152  Ind.  461,  465. 

We  perceive  no  ground  for  the  contention  that  in  con- 
tested election  cases  the  procedure  is  more  liberal  than  in 
the  trial  of  other  civil  causes  with  respect  to  the  issues  and 
evidence.  The  statute  requires  the  contestor  specifically  to 
state  in  his  complaint  the  grounds  of  contest  relied  upon. 
That  he  shall  therein  state  all  the  grounds  he  depends  upon 
is  emphasized  in  the  provision  that   requires  him  to  serve  a 
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copy  of  the  specifications  upon  the  contestee,  manifestly 
that  the  contestee  may  have  timely  notice  of  the  particular 
facts  against  which  he  is  called  upon  to  defend  his  title.  We 
concede  that  under  proper  issues  the  controlling  question  in 
such  cases  is,  which  of  the  contestants  has  received  the 
greater  number  of  legal  votes?  But  we  are  not  prepared 
to  grant  that  the  statute  and  settled  rules  of  practice  may  be 
so  far  disregarded  as  to  hold  that  a  single  ground  of  contest 
properly  pleaded  is  sufficient  to  open  up  to  adjudication 
other  substantially  different  grounds  without  plea.  Such 
a  rule  would  invite  loose  and  imperfect  pleading,  and  give 
no  warning  to  a  contestee  before  trial  of  the  real  grounds 
upon  which  his  case  was  liable  to  be  determined. 

As  the  rejection  and  failure  to  count  for  the  contestor 
ballots  twelve  and  sixteen  from  Monroe  township  consti- 
tuted no  part  of  the  complaint  or  reply,  and  hence  not  within 
the  issues,  we  must  conclude  that  the  court  erred  in  admit- 
ting them  in  evidence,  and  counting  them  for  appellee.  So 
far  as  language  employed  in  Iladley  v.  Outridge,  58  Ind. 
302,  at  page  315,  may  be  construed  as  holding  a  different 
doctrine,  the  same  is  disapproved. 

Appellant  further  claims  that  the  court  erred  in  refusing 
to  admit  in  evidence,  over  the  objection  of  appellee,  and 
to  count  in  behalf  of  appellant,  original  ballots  numbered 
eight,  nine,  ten  and  eleven,  which  had  been  cast  at  the 
election,  and  returned  to  the  office  of  the  county  clerk  as 
contested,  and  not  counted,  ballots.  The  point  of  objection 
to  each  of  these  ballots  is  that  the  voter  made  a  cross  in  the 
square  to  the  left  of  the  names  of  two  candidates  for  the 
same  office,  namely,  on  number  eight  a  cross  to  the  left  of 
the  names  of  two  candidates  for  county  commissioner  for 
the  first  district,  on  number  nine,  two  candidates  for  the 
office  of  county  commissioner  for  the  second  district,  on 
number  ten  two  candidates  for  sheriff,  and  on  number 
eleven  two  candidates  for  commissioner  of  the  first  district. 
Otherwise  each  ballot  was  properly  marked  as  indicating  a 
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vote  for  a  single  candidate  for  each  of  the  other  offices 
voted  for,  and  each  indicating  by  a.  cross  a  vote  for  the 
appellant  for  the  office  of  county  treasurer. 

By  §8  of  the  act  approved  February  23,  1897  (Acts 
1897  p.  49,  §6248c  Bums  Supp.),  it  is  provided  that  if  the 
voter  desires  to  vote  for  all  the  candidates  of  one  party,  he 
shall  make  a  cross  in  the  large  circle  containing  the  party 
emblem,  and  if  he  marks  within  the  large  circle  he  shall 
not  mark  elsewhere  on  the  ballot  unless  there  be  no  candi- 
date for  some  office  in  the  list  printed  under  such  party 
device,  in  which  case  he  mav  indicate  his  choice 'bv  mark- 
ing  in  the  square  to  the  left  of  the  name  of  any  candidate 
for  such  office  on  any  other  list;  and,  if  the  elector  desires 
to  vote  a  mixed  ticket,  he  shall  omit  the  mark  from  the 
circle  inclosing  the  party  device,  and  indicate  his  choice  of 
candidates  by  making  a  cross  in  the  square  immediately  pre- 
ceding their  names;  and  a  mark  upon  the  ballot  in  violation 
of  these  provisions  shall  be  treated  as  a  distinguishing  mark. 
By  section  seven  of  the  same  act  (§6248g  Burns  Supp.), 
it  is,  among  other  things,  provided:  "And  any  ballot  or  part 
of  a  ballot  from  which  it  is  impossible  to  determine  the 
elector's  choice  of  candidates  shall  not  be  counted  as  to  the 
candidate  or  candidates  affected  thereby." 

These  provisions  of  the  statute  must  be  construed  together 
in  determining  when  the  character  provided  by  law  shall  be 
regarded  such  a  distinguishing  mark  as  to  invalidate  the  bal- 
lot. It  is  clear  from  the  law  itself  that  the  legislature  in- 
tended it  should  be  so  regarded  only  when  its  position  upon 
the  ballot  makes  doubtful  the  intention  of  the  voter,  or 
casts  suspicion  upon  the  integrity  of  the  vote.  The  law  pro- 
vides that  a  mark  in  the  circle  inclosing  the  party  emblem 
shall  indicate  the  voter's  intention  to  vote  a  straight  ticket, 
and  a  mark  in  the  squares  below  the  emblem  shall  indicate 
his  intention  to  vote  a  mixed  ticket.  So,  if  a  mark  appears 
in  the  large  circle  with  the  party  emblem,  indicating  a 
straight  vote,  and  also  marks  appear  upon  the  small  squares 
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^low,  indicating  a  mixed  ticket,  the  two  positions  being 
inconsisteiit,  the  judges  of  election  will  be  unable  to  deter- 
mine whether  a  straight  or  mixed  ticket  was  intended 
by  the  voter,  and  the  whole  ballot  must  therefore  be  re- 
jected for  uncertainty.  Likewise,  when  a  cross  or  other 
mark  is  found  anywhere  upon  the  ballot,  without  the  circle 
and  squares,  its  position  will  indicate  no  lawful  purpose 
whatever,  and  discredit  the  entire  ballot,  and  in  such  cases 
the  cross  must  be  regarded  as  a  distinguishing  mark  in  the 
sense  that  it  invalidates  the  ballot.  It  is  purity  of  election 
and  a  free  and  honest  expression  of  the  voter's  will  that  is 
aimed  at,  and  a  substantial  compliance  with  the  law  in  the 
execution  of  the  ballot  will  suffice  if  the  general  appearance 
of  the  ballot  is  such  as  clearly  to  indicate  an  honest  effort 
by  the  voter  to  comply  with  the  law,  and  his  choice  of  canr- 
didates  may  be  clearly  ascertained.  Bechtel  v.  Albin,  134 
Ind.  193,  200;  Zeis  v.  PasswateVy  142  Ind.  376. 

It  should  be  borne  in  mind,  in  passing  upon  the  validity 
of  a  ballot,  when  the  questionable  mark  is  the  prescribed 
cross,  and  the  same  touches  or  is  within  a  circle  or  square, 
that  many  voters  are  unskilled  in  the  use  of  the  pencil, 
that  some  degree  of  nervousness  frequently  attends  the 
preparation  of  the  ballot,  that  the  light  in  the  booth  is  often 
poor,  the  vision  of  many  impaired,  and  that  in  passing  from 
one  list  of  candidates  to  another  in  an  imperfect  light  or 
vision  it  reasonably  may,  and  doubtless  does  sometimes, 
happen  that  the  voter  by  honest  mistake  places  his  mark 
upon  a  line  or  square  different  from  the  one  intended;  and 
when  this  is  shown  by  the  general  appearance  of  the  ballot, 
and  the  ballot  is  properly  executed  in  all  other  respects,  it 
should  be  counted  for  all  the  other  candidates  not  affected 
by  the  mistake.  This  is  the  evident  meaning  of  the  statute 
last  above  quoted. 

We  are  supported  in  this  view  from  another  considera- 
tion. After  the  passage  of  the  election  law  of  1897,  supra, 
the  two  great  political  parties,  through  their  respective  state 


U  SUPREME  COURT  OF  INDIANA, 


Borders  v.  Williams. 


central  committees,  by  mutual  agreement,  each  selected  a 
committee  of  three  lawyers,  eminent  for  their  legal  learn- 
ing, to  construe  several  provisions  of  the  law.  These  com- 
mittees met  in  joint  session,  and,  having  concurred  in  an 
opinion  upon  the  correct  construction  to  be  given  to  each  of 
the  several  sections  of  the  law  submitted  to  them,  reported 
said  opinion  to  their  several  party  state  central  committees, 
which  was  by  each  central  committee  and  by  the  state  board 
of  election  commissioners  approved,  and  accepted  as  the 
correct  exposition  of  the  law.  This  report  was  published 
by  authority  of  the  state  board  of  election  commissioners 
with  the  laws  governing  elections,  and  distributed  through- 
out the  State  for  the  guidance  of  voters  and  election  officers 
in  holding  the  election  of  1898;  and  in  construing  section 
seven  of  the  act  of  1897  with  respect  to  the  marking  of  bal- 
lots said  joint  committee  employ  the  language  following: 
'In  case  there  are  two  or  more  persons  to  be  elected  to  the 
same  office,  as  in  the  case  of  senators  and  representatives  in 
the  legislature,  judges  of  the  superior  court,  justices  of  the 
peace,  etc.,  if  the  name  of  one  or  more,  but  less  than  all, 
of  such  persons  for  a  particular  office  are  marked  on  one  or 
more  of  the  tickets,  the  ballot  must  be  counted  for  the  per- 
sons whose  names  are  so  marked;  but  if,  in  such  case,  the 
names  of  more  persons  than  are  to  be  elected  to  the  par- 
ticular office  are  marked  on  any  ballot,  such  ballot  can  not 
be  counted  for  any  person  for  that  office,  for  the  reason  that 
it  can  not  be  determined  which  of  the  right  number  to  be 
elected  were  intended  to  be  voted  for,  but  the  ballot  is 
valid  and  mvst  be  counted  for  the  canidates  for  other  offices 
as  to  whom  it  is  properly  marJced.^^  Election  Laws  and  In- 
structions to  Voters,  1898,  p.  5.  "If  any  ballot  be  found 
mutilated,  defaced  or  marked  so  that  it  can  be  identified, 
it  must  not  be  counted ;  but  the  board  should  not  adhere  to 
such  a  severe  construction  of  the  law  as  will  deprive  inno- 
cent or  honest  voters  of  their  rights.  In  determining  the 
intention  of  the  voter  a  careful  but  common  sense  discretion 
should  be  exercised."     Supra  p.  14. 
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In  considering  a  similar  report  made  upon  the  election 
kw  of  1889,  this  court  said  in  Parvin  v.  Wimberg,  130  Ind. 
561,  at  page  566,  15  L.  R.  A.  776:  "It  is  fair  to  presume 
that  the  electors  and  election  officers  throughout  the  State 
accepted  this  as  the  true  construction  of  the  statute  under 
consideration,  and  thereupon,  in  conducting  the  ensuing 
election,  acted  upon  it.  This  construction  having  been  ac- 
cepted and  acted  upon  by  the  officers  whose  duty  it  was  to 
administer  the  law,  the  courts  should  not  now  ignore  it, 
unless  it  is  palpably  wrong."  See  authorities  there  cited. 
And  adopting  as  our  own  the  further  language  of  the  court 
in  that  case:  "The  construction  placed  upon  the  statute 
by  the  committee  to  whom  it  was  referred  is  not  palpably 
wrong,  but,  on  the  contrary,  we  think  the  conclusion  it 
reached  is  the  correct  one."  We  conclude,  therefore,  that 
ballots  eight,  nine,  ten  and  eleven  should  have  been  admit- 
ted in  evidence  and  counted  for  the  appellant. 

Under  the  special  finding  of  facts  by  the  court  appellee, 
Williams,  received  a  total  of  1,389  votes,  and  appellant, 
Bonlers,  received  a  total  of  1,385  votes.  As  we  have  seen, 
the  court  erroneously  admitted  in  evidence  and  counted  for 
appellee  ballots  twelve  and  sixteen,  which  will  reduce  his 
legal  votes  to  1,387.  The  appellant  is  entitled  to  have  added 
to  1,385,  80  found  by  the  court,  ballots  eight,  nine,  ten,  and 
eleven,  erroneously  excluded  by  the  court,  thus  making  ap- 
pellant's total  of  legal  votes,  1,389,  which  is  the  largest 
number  of  legal  votes  received  by  any  candidate  at  the  elec- 
tion for  the  office  of  county  treasurer,  and  which  duly 
elected  him  to  said  office. 

There  are  other  questions  arising  upon  the  exceptions  to 
the  conclusions  of  law  and  under  the  motion  for  a  new  trial, 
the  decision  of  which  would  not  change  the  result  to  which 
we  have  arrived,  and  which  we  will  not,  therefore,  con- 
sider. Judgment  reversed,  with  instructions  to  restate  the 
conclusions  of  law,  and  render  judgment  for  the  appellant 
in  accordance  with  this  opinion. 
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Best  v.  The  State. 

[No.  19,114.    Filed  Jane  8,  1900.] 

Criminal  Law. — Laroeny.^Felonicus  Intent'-plt  is  not  neoessaiy,  to 
constitute  the  crime  of  larceny,  that  the  taker  should  have  intended 
to  appropriate  the  property  taken  to  his  own  use.    p.  4^. 

Samb.— Larceny.  "jPeZonioiM  Intent— An  instruction  in  a  proeeoution 
for  larceny  that  to  entitle  defendant  to  an  acquittal  the  jury  must 
be  satisfied  from  the  evidence  that  the  felonious  intent  did  not 
exist  is  erroneous,    p.  47, 

From  the  Marion  Criminal  Court.     Reversed, 

E.  C.  Ryan  and  Frank  P,  Hendricks,  for  appellant. 
W.  L.  Taylor,  Attomey-Gteneral,  Merrill  Moores  and  C 
C.  Hadley,  for  State. 

Monks,  J. — There  were  three  counts  in  the  indictment 
against  appellant.  The  first  for  unlawfully  entering  a 
dwelling-house  in  the  daytime  and  attempting  to  commit 
larceny;  the  second  for  unlawfully  breaking  into  and  enter- 
ing a  dwelling-house  in  the  daytime  with  intent  to  commit 
larceny;  the  third  for  petit  larceny. 

The  jury  returned  a  verdict  finding  him  guilty  of  the 
crime  of  petit  larceny  charged  in  the  third  count  of  the 
indictment.  The  assignment  of  errors  calls  in  question  the 
action  of  the  court  in  overruling  appellant's  motion  for  a 
new  trial. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  in- 
struction six  requeeted  by  appellant.  Said  instruction 
stated,  as  one  of  the  essential  elements  of  the  crime  of  lar- 
ceny, that  the  taking  must  be  with  the  felonious  intent  exist- 
ing at  the  time  in  the  mind  of  the  taker  to  appropriate  the 
property  taken  to  his  own  use.  It  is  not  necessary,  to  con- 
stitute the  crime  of  larceny,  that  the  taker  should  have  in- 
tended to  appropriate  the  property  taken  to  his  own  use. 
Gillett's  Crim.  Law  (2nd  ed.),  §§545,  546;  2  Bishop's  Crim. 
Law,    §§842,   843,    846,   847,    848;   Pesty's   Crim.   Law, 
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|145j;  Clark's  Crim.  Law,  p.  282;  12  Am.  &  Eng.  Ency. 
of  Law,  778.  The  court  did  not  err*,  therefore,  in  refusing 
to  give  said  instruction. 

It  is  urged  that  the  court  erred  in  giving  instruction 
twelve.  Said  instruction  proceeded  upon  the  theory  that  to 
entitle  the  appellant  to  an  acquittal  the  jury  must  be  satis- 
fied from  the  evidence  that  the  felonious  intent,  which  is 
in  essential  element  of  each  crime  charged  in  the  indict- 
ment, did  not  exist  This  theory  is  erroneous.  The  estab- 
lished rule  is  that  if  the  jury  had  a  reasonable  doubt  of  the 
existence  of  the  said  felonious  intent,  the  appellant  was  en- 
titled to  an  acquittal.  It  is  true  that  appellant  was  not  found 
guilty  of  the  offenses  charged  in  the  first  and  second  counts 
of  the  indictment,  but  as  the  instruction  was  not  limited  to 
those  counts,  it  can  not  be  said  that  the  same  was  harmless. 
Other  objections  are  urged  to  said  instruction,  but  it  is  not 
Deceasary  to  consider  the  same  as  said  questions  may  not 
arise  upon  another  trial. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Drajce  et  al.  v.  Evebson. 

[No.  10430.    Filed  June  8,  1900.] 

Appeal  akd  l^BMyK,^  Reoord,^ Evidence.— Tivu  of  Filing,^  Aet 
of  1S99,~-  Under  the  provision  of  the  aot  of  1890  (Acts  1899,  p.  884) 
that  the  transcript  of  the  evidence  shall  be  filed  with  the  clerk 
within  a  time  fixed  by  the  court  trying  such  cause,  the  court  must 
act  while  the  cause  is  before  it,  and  when  the  time  gpranted  had  ex- 
pired, with  nothing  done,  it  was  too  late  at  the  next  term  of  court 
to  fix  a  time  within  which  the  transcript  of  the  evidence  might  be 
filed,  aa  the  cause  was  no  longer  in  fieri. 

From  the  Hancock  Circuit  Court.     Affirmed. 

David  Smiih,  R.  L.  Mason  and  U,  S.  Jackson,  for  ap- 
pellants. 
E.  Marsh  and  W.  W.  Cook,  for  appellee. 
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Baijleb,  C.  J. — The  only  error  assigned  and  not  waived 
is  that  the  court  erred  in  overruling  the  motion  for  a  new 
trial.  In  support  of  the  motion,  the  only  contention  made 
is  that  the  evidence  is  insufficient.  Appellee  insists  that  the 
evidence  is  not  in  the  record.  The  motion  was  overruled  on 
April  13,  1899,  the  fifty-eighth  day  of  the  February  term, 
and  sixty  days  time  was  then  given  appellants  in  which  to  file 
their  bill  of  exceptions.  Nothing  was  done  until  September 
25, 1899,  the  nineteenth  day  of  the  September  term.  On  that 
day  the  following  order-book  entry  was  made:  "Come  the 
parties  by  their  attorneys,  and  thereupon  the  official  reporter 
of  this  court  is  ordered  to  file  a  transcript  of  the  evidence  in 
this  cause  by  the  26th  day  of  September,  1899.'^  On  the 
same  day  the  reporter's  transcript  of  the  evidence  was  filed 
in  the  clerk's  office.  On  September  27th  appellants  pre- 
sented the  transcript  of  the  evidence  to  the  judge  and  re- 
quested him  to  certify  that  it  was  correct  and  contained  all 
the  evidence ;  and  the  judge  made  such  a  certificate  upon  the 
transcript.  Appellants  claim  that  under  the  law  of  1899 
(Acts  1899  p.  384),  the  evidence  is  in  the  record  of  this  ap- 
peal. It  is  unnecessary  to  examine  the  statute  of  1899  in  any 
other  respect  than  to  the  time  within  which  the  tran- 
script of  the  evidence  must  be  filed  in  the  clerk's  office.  The 
act  provides  that  "The  transcript  of  the  evidence  so  prepared 
by  such  reporter  shall  be  filed  by  him  with  the  clerk  of  the 
court  wherein  such  cause  is  tried,  within  a  time  to  be  fixed 
by  the  court  trying  such  cause."  Though  the  act  does  not 
say  when  the  court  shall  make  the  order  fixing  the  time,  it 
is  plain  that  the  court  must  act  while  the  cause  is  yet  before 
it.  On  April  13,  1899,  it  was  proper  to  give  time,  as  was 
done.  But  after  the  time  then  granted  had  expired  with 
nothing  done,  it  was  too  late  at  the  September  term  to  fix 
a  new  time  within  which  the  transcript  of  the  evidence 
might  be  filed,  as  the  cause  was  no  longer  in  fieri.  Utter- 
bach  V.  State,  153  Ind.  545. 

Judgment  affirmed. 
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HtTTCHINSON  V.  WeKZEL. 
[Nd  18,771.    Filed  March  28,  1900.    Rehearing  denied  June  8,  1900.] 

Uauciocs  VROSiX!xrnov,^Svidenee.^Sufficiency.'^ln  the  trial'of  an 
action  for  malicious  prosecution  it  was  shown  that  plaintiff  sold 
defendant  a  note  purporting  to  have  heen  executed  by  plaintlfTs 
brother-in-law,  a  non-reeident  of  the  State;  that  plaintiff  and  de- 
fendant had  resided  in  the  same  city  for  a  number  of  years  and 
plaintiff's  reputation  for  honesty  and  integrity  was  good,  but  the 
alleged  maker  of  the  note  was  unknown  to  defendant.  When  the 
note  matured  defendant  wrote  the  maker  requesting  payment,  and 
was  informed  by  letter  that  the  note  was  a  forgery,  whereupon  he 
sent  an  officer  for  plaintiff,  who  gave  a  minute  detail  of  the  trans- 
action out  of  which  the  note  was  g^ven,  and  offered  to  g^ve  defend- 
ant security  in  double  the  amount  of  the  note  until  the  validity 
thereof  oould  be  verified ;  but  that  defendant  in  disregard  of  plain- 
tiff's statement  and  offer,  and  without  advising  with  the  prosecuting 
attorney,  who  was  present,  and  against  the  advice  of  the  chief  of 
police,  filed  an  affidavit  against  plaintiff  charging  him  with  utter- 
ing a  forged  note,  upon  which  a  warrant  was  Issued  and  he  was 
taken  into  custody.  An  indictment  was  subsequently  returned 
against  plaintiff,  charging  him  with  the  offense,  but  a  nolle  prosequi 
was  entered  for  the  reason  that  the  maker  of  the  note  had  appeared 
before  the  grand  jury  and  testified  that  the  note  was  genuine. 
ITeM,  ttiat  the  evidence  was  sufficient  to  support  a  Judgment  for 
plaintiff,    pp.  60-63, 

SiLME. —  Probable  Cauae, — Inatruetion. — Where  defendant  caused 
plaintiff  to  be  prosecuted  for  uttering  a  forged  note  upon  receipt  of 
a  letter  from  the  alleged  maker  denying  the  execution  of  the  note, 
an  instruction  in  ah  action  against  defendant  for  malicious 
prosecution  to  the  effect  that  if  defendant  believed  the  statement 
contained  in  the  letter  to  be  true,  and  had  no  knowledge  or  in- 
formation of  any  fact  which  would  cause  a  man  of  reasonable  intel- 
ligence or  caution  to  doubt  or  disbelieve  the  statement,  then  there 
was  probable  cause  for  the  prosecution,  and  the  verdict  should  be 
for  defendant,  was  properly  refused,    pp,  63-57, 

iHSTBUcnoMS. — Hypothetical  Statement. — The  rule  that  a  hypothet- 
ical instruction  must  contain  a  statement  of  all  of  the  material 
facts  which  the  evidence  reasonably  tends  to  prove  applies  only  to 
the  substantive  and  controlling  facts,  and  not  to  the  subsidiary  and 
evidentiary  facts,    pp.  67,  63, 

Vol.   165—4 
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Malicious  Prosroution. — Probable  Cause.— Instructions. — Probable 
cause  does  not  depend  upon  the  guilt  or  innocence  of  the  plaintiff, 
but  upon  appearances  deduced  from  facts  known  to  the  defendant, 
and  information  received  by  him,  and  properly  investigated,  of  a 
character  to  produce  in  the  mind  of  a  reasonablyprudent  and  cautious 
person  the  honest  belief  that  the  crime  charged  had  been  com- 
mitted, and  an  instruction  in  an  action  for  malicious  prosecution 
to  the  effect  that  if  the  evidence  preponderates  in  favor  of  the  de- 
fendant, and  establishes  the  crime  charged,  the  defendant  then  had 
the  right  to  institute  the  criminal  proceeding  against  plaintiff,  was 
erroneous,  as  the  jury  might  reasonably  infer  therefrom  that  the 
only  defense,  so  far  as  probable  cause  was  concerned,  was  proof 
that  the  plaintiff  was  actually  guilty  of  the  crime  for  which  he  was 
prosecuted,    pp.  69^  60. 

From  the  Gibson  Circuit  Court.     Reversed. 

A,  Gilchrist,  C.  A.  De  Bruler,  C.  A.  BtLskirk  and  /.  W. 
Brady,  for  appellant. 

0.  V,  Menzies,  J.  W.  Spencer  and  J.  B,  Brill,  for  ap- 
pellee. 

Hadley,  C.  J. — Appellee  sued  the  appellant  for  malicious 
prosecution.  Verdict  and  judgment  for  appellee  for  $5,000. 
The  overruling  of  appellant's  motion  for  a  new  trial  is  the 
only  error  assigned. 

The  first  reason  set  out  in  the  motion,  and  the  one  most 
earnestly  urged  upon  the  consideration  of  this  court,  is  that 
the  verdict  of  the  jury  is  not  sustained  by  sufficient  evi- 
dence. 

The  material  facts  which  the  evidence  tends  to  establish 
follow:  At  the  time  of  his  arrest,  the  appellee,  Wenzel, 
had  resided  in  the  city  of  Evansville  for  four  years,  about 
two  miles  distant  from  appellant,  Hutchinson,  and  had  lived 
near  by  in  the  county  for  about  thirty  years.  Wenzel  bore 
a  good  reputation  for  honesty  and  integrity  among  his 
neighbors  in  Evansville,  and  also  in  the  county  where  he  had 
previously  lived.  In  the  early  part  of  June,  1895,  Hutchin- 
son sold  Wenzel  a  policy  of  life  insurance,  and,  as  collateral 
security  for  the  payment  of  the  premium,  took  from  Wenzel 
a  note  dated  Kidgeway,  Hlinois,  April  25,  1895,  calling  for 
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$125,  and  purporting  to  have  been  executed  by  one  Mathias 
Bahl  for  value,  payable  to  the  order  of  Wenzel  on  the  25th 
day  of  December,  1896.     At  the  time  of  the  assignment 
Hutchinson  promised  that  he  would  investigate  the  financial 
responsibility  of  Bahl,  who  resided    at    Ridgeway,    sixty- 
four  miles  from  Evansville.    Wenzel  informed  Hutchinson, 
when  the  note  was  assigned,  that  Bahl  was  his  brother-in- 
law.    July  8,  1895,  Hutchinson,  having  learned  through  a 
commercial  agency  that  Bahl  was  a  responsible  man,  bought 
the  note,  which  he  held  as  collateral  security,  giving  Wenzel 
therefor  the  face  value  in  cash,  less  the  amount  of  insurance 
premium  and  a  small  sum  of  borrowed  money.    One  Kettle 
was  a  solicitor  of  insurance  for  Hutchinson,  and,  with  the 
latter^s  knowledge  and  advice,  Kettle  procured  Wenzel  to 
introduce  him  among  his  (Wenzel's)  friends,  and  any  com- 
mission thus  earned  in  the  sale  of  insurance  was  to  be  shared 
between  them.    A  few  weeks  after  the  sale  of  the  note  to 
Hutchinson,  Kettle  and  Wenzel  took  to  Hutchinson's  office 
an  application  for  insurance  purporting  to  have  been  exe- 
cuted by  one  Wintenheimer.     Kettle  requested  that  the 
commission  due  on  the  application  be  advanced.     The  re- 
quest was  refused,  and  subsequently  Wintenheimer  denied 
signing  the  application,  which  was  destroyed,  and  no  further 
step  taken  upon  it.     Its  execution  was  affirmed  by  Kettle 
and  Wenzel,  and  denied  by  Wintenheimer.    Wenzel  could 
not  write  nor  read  writing,  and  with  much  difficulty  wrote 
his  name.     Sixteen  months  later  Hutchinson    wrote    and 
mailed  a  letter  to  Bahl,  as  follows:    "Evansville,  Ind.,  No- 
vember  30,    1896.     Mr.    Mathias    Bahl,    Ridgeway,    HI. 
Dear  Sir:    Your  note  of  $125,  April  25,  1895,  bearing  six 
per  cent,  interest  from  date,  given  John  M.  Wenzel,  is  pay- 
able to  me.    Please  advise  where  I  shall  send  same  for  col- 
lection.   Or,  if  you  prefer,  remit  amount  of  note,  with  six 
per  cent  interest  from  date,  to  me,  and  I  will  forward  note 
to  you  canceled.     Yours  very  truly,  Alexander  Hutchin- 
son.''    In  due  course  of  mail,  eleven  days  later,  appellant 
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received  a  letter  purporting  to  come  from  Bahl,  of  date  and 
words  following:  "George  W.  Pillow,  Ridgeway,  111. 
John  J.  Parish,  Harrisburg,  111.  Lawyers.  Pillow  &  Par- 
ish. Ridgeway,  111.,  December  11,  1896.  Mr.  Alexander 
Hutchinson,  Evansville,  Ind.  Dear  Sir:  Yours  of  Novem- 
ber 30th  at  hand«  Contents  noted.  In  reply  will  say  I 
never  executed  any  note  for  any  amount  to  John  M.  Wenzel 
at  any  time.  If  you  have  such  a  note  it  is  a  forgery  pure 
and  simple.  Very  truly,  Mat.  Bahl.'^  Appellant  received 
the  Bahl  letter  on  the  evening  of  the  day  following  its  date, 
and  immediately  called  up  police  headquarters  by  telephone, 
and  requested  the  services  of  an  officer.  He  shortly  after 
drove  to  police  headquarters,  and  had  an  interview  with  the 
chief,  which  resulted  in  the  chief  sending  an  officer,  without 
a  warrant,  to  bring  Wenzel  in.  When  Wenzel  arrived,  he 
most  earnestly  asserted  to  appellant,  in  the  presence  of 
chief  of  police  Covey,  the  genuineness  of  tlie  note,  and  that 
Bahl  would  not  deny  its  execution  if  confronted  with  it, 
and  gave  a  minute  detail  of  the  transaction  out  of  which  the 
note  grew,  and  the  names  of  four  persons,  all  residents  of 
Ridgeway,  who  were  present,  and  knew  all  about  the  trans- 
action, among  them  a  justice  of  the  peace^  who^  with  other 
papers,  wrote  the  note;  and  at  the  same  time  exhibiting  to 
appellant  two  other  notes  executed  in  the  same  transaction 
to  him  by  Bahl,  and  written  by  the  same  justice.  Wenzel 
also  at  the  same  time  offered  to  give  appellant  security  in 
double  the  amount  of  the  note,  to  stand  until  the  integrity 
of  the  note  could  be  investigated.  Appellant,  without  any 
knowledge  of  Bahl  except  such  as  he  had  learned  through 
a  commercial  agency  concerning  his  solvency,  without  any 
effort  to  communicate  with  Bahl  further,  or  with  any  of  the 
persons  alleged  to  have  been  present  when  the  note  was 
executed,  and  without  effort  to  learn  Wenzel's  standing 
among  his  neighbors,  and  without  any  step  to  verify  Wen- 
zeVs  guilt  further  than  to  compare  the  signature  to  the  note 
with  that  to  the  letter  addressed  to  him  under  date  of  De- 


MAY  TERM,  1900— Vol,  155.  53 

Hntchinaon  v.  "Wenzel. 

cember  llth,  and  £sregardiiig  the  statement  of  the  chief 
of  police,  who  told  him  he  thought  Wenzel  "talked  all 
right",  and  neglecting  to  advise  with  the  prosecuting  at- 
torney, who  was  present,  of  his  own  motion  executed  an 
affidavit  prepared  for  him  by  the  city  cleric,  charging  Wen- 
zel  with  uttering  a  forged  note,  upon  which  affidavit  a  war^ 
rant  was  issued,  and  Wenzel  taken  into  custody. 

On  December  22nd  an  indictment  was  returned  by  the 
grand  jury,  charging  Wenzel  with  the  offense,  and,  subpe- 
quent  to  the  return  of  the  indictment,  the  prosecuting  at- 
torney moved  that  a  nolle  prosequi  be  entered,  stating  in 
his  motion  as  a  reason  therefor  that  Mathias  Bahl  had  ap- 
peared before  the  grand  jury,  and  testified  under  oath  that 
the  alleged  forged  note  was  his  genuine  note,  executed  by 
him  to  Wenzel  for  a  valuable  consideration.  The  motion 
was  sustained,  and  appellee  discharged.  Upon  the  trial  the 
defendant,  ITutchinson,  offered  no  evidence  tending  to  prove 
Wenzel's  guilt. 

As  we  have  reached  the  conclusion  that  this  appeal  must 
be  sustained,  it  must  suffice  for  us  to  say,  in  respect  of  the 
first  i>oint  presented,  that,  after  a  careful  examination  of  the 
evidence,  we  fail  to  perceive  sufficient  ground  for  disturbing 
the  judgment  for  want  of  evidence  to  support  the  verdict. 

It  is  next  urged  that  the  court  erred  in  refusing  to  give 
to  the  jury  appellant's  request  number  four.  In  this  in- 
struction the  court  was  requested  to  charge  the  jury,  in  sub- 
stance, that  if  they  found  from  the  evidence  that  "Wenzel 
sold  to  the  defendant  the  note  in  question,  which  purported 
to  have  been  made  by  Mathias  Bahl ;  that  on  the  30th  day 
of  November,  1896,  the  defendant  wrote  to  Bahl  the  letter 
above  set  out;  that  in  answer  to  that  letter  the  defendant 
received  from  Bahl  the  letter  of  December  11th,  above  set 
out;  that  if  the  jury  "further  find  that  the  defendant  had 
at  said  time  no  knowledge  or  information  of  any  fact  which 
would  cause  a  man  of  reasonable  intelligence  and  caution 
to  doubt  or  disbelieve  the  statement  in  said  letter  that  said 
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note  was  a  forgery,  and  that  the  defendant  did  believe  such 
statement",  then  there  was  probable  cause  for  the  prosecu- 
tion, and  the  verdict  should  be  for  the  defendant. 

There  are  certain  settled  principles  of  the  law  that  must 
be  applied  in  determining  the  accuracy  of  the  instruction 
objected  to:  (1)  In  actions  for  malicious  prosecution 
"where  the  facts  are  not  disputed  the  court  must  decide,  as 
matter  of  law,  whether  they  do  or  do  not  constitute  probable 
cause;  but  where  they  are  disputed,  then  the  court  must 
hypothetically  state  the  material  facts  which  there  is  evi- 
dence fairly  tending  to  prove,  and  positively  direct  as  to  the 
law  upon  the  assumed  state  of  facts."  Pennsylvania  Co. 
V.  Weddle,  100  Ind.  138,  147;  Cottrell  v.  Cottrell,  126  Ind. 
181.  (2)  "Probable  cause"  is  "that  apparent  state  of  facts 
found  to  exist  upon  reasonable  inquiry;  that  is,  such  in- 
quiry as  the  given  case  renders  convenient  and  proper, 
which  would  induce  a  reasonably  intelligent  and  prudent 
man  to  believe  the  accused  person  had  committed,  in  a 
criminal  case,  the  crime  charged."  Lacy  v.  Mitchell,  23 
Ind.  67;  ITays  v.  Blizzard,  30  Ind.  457;  Richter  v.  Rosier , 
46  Ind.  440;  Graeier  v.  WilliamSy  55  Ind.  461;  Pennsyl- 
vania Co,  V.  Weddle,  supra. 

The  position  assumed  by  the  appellant  seems  to  be  that, 
if  the  Bahl  letter  was  of  a  character  to  create  in  the  mind 
of  a  person  of  reasonable  intelligence  and  caution  the  belief 
that  Wenzel  was  guilty,  and  did  in  fact  create  such  belief 
in  the  mind  of  the  defendant,  that  fact  alone  constituted 
probable  cause.  We  can  not  approve  this  doctrine.  A 
belief,  however  honest,  if  suddenly  acquired  upon  informa- 
tion not  known  to  be  true,  will  not  justify  a  prosecution  if 
formed  upon  inadequate  inquiry  under  circumstances  which 
afford  reasonable  and  convenient  opportunity  to  verify  such 
belief,  and  which  prudent  men  would  investigate  before 
acting.  The  belief  of  an  accuser  counts  for  nothing  when 
carelessly  or  recklessly  formed  upon  a  single  item  of  infor- 
mation, if  it  be  shown  that  he  failed  to  inquire  into  other 
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reasonable  and  convenient  sources  pointed  out  to  him  that 
would  have  established  the  innocence  of  the  accused.  There 
must  be  real,  honest  belief,  and  reasonable  grounds  upon  all 
the  appearances  after  such  investigation  as  a  prudent  person 
would  make,  under  the  circumstances  of  the  case,  to  afford  a 
justification.  Lacy  v.  MitcheUy  28  Ind.  67;  Bitting  v.  Ten 
Eyck,  82  Ind.  421,  42  Am.  Eep.  505;  Flora  v.  Russell,  138 
Ind.  153,  160;  Fisher  v.  Hamilton^  49  Ind.  341,  347; 
Graeier  v.  Williams^  55  Ind.  461;  Walker  v.  Camp,  63  Iowa 
627;  Orinnell  v.  Stewart,  12  Abb.  Pr.  220;  Tcihert  v.  Cooley, 
46  Minn.  366,  49  X.  W.  124,  13  L.  R.  A.  463;  Merriam  v. 
Mitchell,  13  Me.  439;  Travis  v.  Smith,  1  Pa.  St.  234. 

Appellant  had  no  knowledge  of  Bahl  except  as  to  his 
solvency.  His  age,  his  memory,  his  veracity,  his  possible 
craftiness,  his  handwriting,  were  unknown  to  him.  He 
lived  outside  the  jurisdiction  of  the  court.  In  acting  upon 
the  letter,  he  was  required  to  trust  the  memory,  the  veracity, 
the  accuracy,  and  good  faith  of  a  total  stranger  whom  he 
had  never  seen.  The  letter  imported  no  greater  verity  than 
the  not€.  It  was  on  the  letter-head  of  lawyers  who  might 
have  vmtten  in  unauthorized  language,  and  in  a  spirit  of 
reckless  intimidation.  It  was  signed  *'Mat  Bahl'^;  the  note, 
'^athias  Bahl.^'  How  could  the  defendant  tell  which  was 
the  true  signature,  and  whether  either  or  both? 

In  the  sixteen  months  appellant  had  owned  the  note, 
Wenzel  had  resided  in  the  city,  had  visited  appellant's  office, 
and  nothing  had  occurred  in  his  conduct  to  arouse  the  slight- 
est suspicion  that  the  note  was  a  forgery.  The  fact  is  that 
when  the  affidavit  was  filed  the  appellant  was  not  in  pos- 
session of  an  item  of  legal  evidence  that  the  note  was  a 
forgery;  nor  had  he  any  reasonable  ground  to  believe  that 
he  could  produce  any  such  evidence.  Bahl  was  a  non-resi- 
dent, and  had  not  promised  to  attend  the  trial. 

Information  that  will  constitute  probable  cause  must  re- 
late to  such  facts  as  strongly  tend  to  establish  the  crime 
charged  accompanied  with  reasonable  ground  for  the  ac- 
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cuser  to  believe  that  he  will  he  able  to  produce  competent 
and  sufficient  evidence  thereof  upon  the  trial.  The  infor- 
mation must  be,  as  said  in  Barron  v.  Mason^  81  Vt.  189, 
"of  such  directness  and  certainty,  as  to  gain  credit  with 
prudent  men,  of  the  existence  and  susceptibility  of  proof 
of  such  facts  as  show  guilt ;  or  which  the  defendant,  upon 
proper  advice,  supposed  would  constitute  guilt.  This  is  the 
result  of  the  decided  cases  and  of  common  experience  upon 
the  subject." 

On  the  other  hand,  as  against  the  Bahl  letter,  when  ap- 
pellant confronted  Wenzel  at  police  headquarters,  and  be- 
fore the  affidavit  was  -filed,  the  latter  most  earnestly  pro- 
tested his  innocence,  and  repeatedly  asserted  that  Bahl 
would  not  deny  the  note  if  particularly  called  to  his  atten- 
tion, and  gave  a  minute  and  circumstantial  account  of  the 
transaction  out  of  which  the  note  grew,  and  the  names  of 
four  persons,  all  then  residents  of  Ridgeway,  who  were 
present,  and  knew  all  about  it,  and  among  them  a  justice  of 
the  peace,  who,  with  other  papers,  wrote  the  note  in  con- 
troversy; and  in  that  connection  drew  from  his  pocket  and 
exhibited  to  the  appellant  two  other  notes  signed  by  Bahl, 
which  he  asserted  were  executed  to  him  by  Bahl  in  the 
same  transaction,  and  which  appeared  in  the  same  justice's 
handwriting;  and  offered  to  give  appellant  security  in  double 
the  amount  of  the  note,  to  stand  until  the  matter  could  be 
investigated.  Wenzel  had  lived  thirty  years  in  the  county 
and  four  in  the  city,  and  bore  a  good  character  for  honesty. 
It  must  be  inferred  that  appellant  knew  of  this  character,  or 
at  least  believed  in  it,  or  he  would  not,  sixteen  months  be- 
fore, have  advised  Kettle  to  engage  Wenzel  to  introduce  the 
former  among  the  latter's  friends  and  acquaintances  for  the 
purpose  of  soliciting  insurance  for  appellant  to'  write. 
Without  good  character,  introduction  would  have  been  un- 
profitable. Under  these  circumstances,  we  can  not  say,  as  a 
matter  of  law,  that  an  ordinarily  prudent  and  cautious  man, 
free  from  malice  and  passion,  and  actuated  only  by  an 
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honest  porpoaey  would  not  have  availed  himself  of  the 
modern  methods  of  easy  and  speedy  communication  to  inves- 
tigate the  circumstantial  account  of  the  note.  This  reason- 
able precaution  would  have  avoided  all  injury,  for  the 
sequel  shows  that  a  subsequent  letter  from  appellant  to 
Bahl  speedily  brought  his  money,  and  the  complete  vindi> 
cation  of  Wenzel.  The  facts  a8sun:ed  in  instruction  num- 
ber four,  in  view  of  the  other  evidence,  did  not  constitute 
probable  cause,  and  it  was  therefore  properly  refused. 

Complaint  is  also  made  of  the  action  of  the  court  in  giv- 
ing instructions  C  and  D,  given  by  the  court  of  its  own 
motion.  The  court  charged  the  jury,  in  substance,  by  "C,** 
that  if  it  had  been  proved  by  a  preponderance  of  the  evi- 
dence that,  prior  to  the  date  of  either  of  the  letters  abore 
set  out,  Wenzel  had  sold  and  assigned  to  the  defendant, 
Hutchinson,  the  note  mentioned  in  the  letters,  and  that 
shortlv  before  the  note  became*  due  defendant  wrote  and 
mailed  to  the  maker  of  the  note  the  above  letter,  dated 
Xovember  30,  1896,  and  in  due  course  of  mail  received 
the  letter  addressed  to  him  under  date  of  December  11, 
1896;  that  upon  the  receipt  of  the  letter  by  the  defendant 
he  at  once  procured  a  policeman  to  arrest  Wenzel,  and  take 
him  to  police  headquarters;  that  while  at  headquarters,  and 
before  the  defendant  had  made  and  filed  with  the  dierk  of 
the  police  court  the  affidavit  set  out  in  the  evidence,  the  de- 
fendant held  a  conference  with  Wenzel,  in  the  presence  of 
the  chief  of  police,  in  which  Wenzel  denied  his  guilt  as 
charged,  and  asserted  that  the  note  was  the  genuine  note 
of  Bahl,  the  apparent  maker,  and  then  and  there  gave  the 
names  and  residence  of  real  persons  who  knew  of  the  man- 
ner of  the  execution  of  said  note;  that  Wenzel  was  a  person 
who  bore  a  good  reputation  for  honesty  in  the  neighborhood 
where  he  lived,  and  was  well  knowii,  which  was  known  to 
ihe  defendant  at  the  time  he  made  the  affidavit,  or  which 
could  have  been  easily  and  without  inconvenience  ascer- 
tained by  him;  that  the  defendant  at  the  time  had  no  knowl- 
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edge  or  information  as  to  the  character  of  Bahl  for  truth- 
fulness or  honesty;  and  if  they  further  found,  by  prepon- 
derance of  the  evidence,  that  the  note  in  controversy  was 
the  genuine  note  of  Mathias  Bahl, — ^then,  in  view  of  the 
facts  suggested,  the  defendant  did  not  have  probable  cause 
to  institute  said  prosecution  at  the  time  of  making  the  affi- 
davit. "D  On  the  other  hand,  if  the  evidence  preponder- 
ates in  favor  of  the  defendant,  and  establishes  the  forgery 
of  the  note  in  controversy,  and  the  defendant  wrote  and 
mailed  to  Bahl  the  letter  quoted  in  the  last  instruction,  and 
received  from  Bahl  the  letter  already  quoted,  then,  on  re- 
ceipt of  said  letter,  the  defendant,  Hutchinson,  had  the 
right  to  mate  and  file  the  affidavit  before  mentioned,  and 
had  a  right  to  institute  the  criminal  proceedings  complained 

It  is  insisted  that  instruction  C  is  bad  for  omission  from 
the  hypothesis  of  the  material  facts:  (1)  that  before  re- 
ceiving the  letter  from  Bahl,  appellant  had  learned  through 
a  commercial  agency  that  Bahl  was  a  man  of  means;  (2) 
that  Bahl  was  WenzePs  brother-in-law;  (3)  that  before  mak- 
ing the  affidavit,  appellant  compared  the  signature  to  the 
Bahl  letter  with  the  signature  to  the  note  in  controversy; 
and  (4)  the  claim  made  by  Wintenheimer  that  he  did  not 
execute  the  application  for  insurance  asserted  by  Kettle  and 
Wenzel.  We  concede  the  rule  to  be  that  all  the  material 
facts  which  the  evidence  reasonably  tends  to  prove  shall  be 
stated  in  the  hypothesis  in  such  a  case.  The  rule,  however, 
must  be  taken  in  its  reasonable  sense  to  apply  only  to  the 
substantive  and  controlling  facts — facts  essential  to  the  va- 
lidity of  the  hypothesis,  and  not  the  subsidiary  and  eviden- 
tiary facts.  Pennsylvania  Co.  v.  Weddhy  100  Ind.  138,  144. 
Otherwise,  it  would  be  difficult  to  tell  where  the  trial  judge 
should  stop  short  of  a  recapitulation  of  the  evidence  and 
reasonable  inferences,  which  can  not  be  contemplated  by 
the  rule. 

We  can  not  see  how  the  absent  facts  above  suggested 
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were  material  to  the  defense  in  the  sense  defined.  And 
that  the  appellant  did  not  so  regard  them  upon  the  trial  is 
apparent  from  the  omission  of  all  but  the  last  one  from  any 
body  of  facts  submitted  to  the  court  for  the  jury  as  the  de- 
fendant's hypothetical  case. 

With  respect  to  the  fourth  omission,  it  related  to  the  con- 
troversy between  Wintenheimer  and  a  discredited  witness 
on  the  one  side,  and  Kettle  and  Wenzel  on  the  other.  It 
was  only  a  dispute,  a  question  of -veracity  of  the  parties,  that 
was  never  in  any  way  confessed  or  determined;  and  it  may 
well  be  doubted  if  it  were  competent  evidence  as»  tending 
in  any  degree  to  impeach  the  honesty  of  Wenzel.  Instruc- 
tion C  was  properly  given  to  the  jury. 

A  more  serious  question  arises  upon  instruction  D.  By 
it  the  jury  were,  in  eflFect,  charged  that  if  the  evidence  pre- 
ponderates in  favor  of  the  defendant,  and  establishes  the 
forgery  of  the  note  in  controversy,  the  defendant  then  had 
the  right  to  institute  the  criminal  proceedings  against  the 
plaintiff.  From  the  words  here  employed,  the  jury  had  the 
right  to  believe  that  the  defense  stated  in  the  instruction 
excluded  all  others,  and  that  the  defendant  was  required  to 
establish  the  forgery  of  the  note  by  a  preponderance  of  the 
evidence,  or  fail  in  his  defense.  In  other  words,  the  jury 
might  reasonably  infer  from  the  instruction  that  the  only 
defense  open  to  the  defendant,  at  least  so  far  as  probable 
cause  was  conoemed,  was  proof  that  the  plaintiff  was  ac- 
tually guilty  of  the  crime  for  which  he  was  prosecuted. 
There  are  two  fatal  vices  in  this  instniction:  (1)  The 
burden  rested  upon  the  plaintiff,  and  not  upon  the  defend- 
ant, to  establish  want  of  probable  cause.  Workman  v. 
Shelly,  79  Ind.  442,  445 ;  Swindell  v.  Ilourlc,  2  Ind.  App. 
519,  523.  (2)  Probable  cause  did  not  depend  upon  the 
guilt  or  innocence  of  the  plaintiff,  but  upon  appearances 
deduced  from  facts  known  to  the  defendant,  and  informa- 
tion received  by  him,  and  properly  investigated,  of  a  char- 
acter to  produce  in  the  mind  of  a  reasonably  prudent  and 
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cautious  person  the  honest  belief  that  the  crime  charged 
had  been  committed.  Hays  v.  Blizzard,  30  Ind.  457,  459; 
Lytton  V.  Baird,  95  Ind.  349,  352,  and  cases  cited.  We 
can  not  say  that  this  instruction  did  not  mislead  the  jury. 

For  error  of  the  court  in  giving  to  the  jury  instruction 
D,  the  judgment  must  be  reversed.  Judgement  reversed, 
with  instructions  to  sustain  the  motion  for  a  new  trial. 


Doty  et  al.  v.  Patterson  et  al. 

105    001    (^^*  19.067.    Filed  March  7, 1900.    Rehearing  denied  June  8, 1900.] 

Appeal  and  Error. — Joint  AMsignment  of  Error,— A  joint  assignr 
ment  of  error  to  the  conclusions  of  law  presents  no  question  for  re- 
view, where  each  appellant  separately  excepted  to  each  conclusion 
of  law.    p.  61, 
ibT^I    Corporations.— Corporate  ExUtemee.—DeFaeto  Corporation^-^Col- 
'^'^fiflt/,        lateral  Attack. — When  there  is  a  statute  authorizing  the  creation 
lis  2ia|       of  a  corporation,  an  attempt  to  comply  with  the  statute,  and  an 
\5&        ^       actual  exercise  of  corporate  functions,  although  some  formalities 
\70      ^  -       required  by  law  have  been  omitted,  there  is  at  least  a  corporation 
defaeto,  the  legal  existence  of  whioh  can  only  be  questioned  in  & 
direct  proceeding  brought  by  the  proper  person  for  that  purposa 
pp,  6g'6J^ 
Same. —  Corporate  Existence,  — DeFacto  Corporations^  —  Collateral 
Attack, — The  rule  that  the  corporate  existence  of  a  de  facto  corpo- 
ration cannot  be  attacked  collaterally  is  not  limited  to  cases  where 
one  by  contract  admita  corporate  existence,  but  is  a  rule  of  general 
application,    p,  64, 
Same. — DeFacto  Corporations, — Enforcement  of  Contracts, — The  con- 
tracts of  defaeto  corporations  may  be  enforced  by  and  against  them 
the  same  as  if  they  were  corporations  dejure,    p.  66. 
Same. — Stockfiolders.-^Ldability  of  Stockholder  as  Parftter.— Stock- 
holders in  a  defaeto  corporation  cannot  be  held  liable  as  partners, 
although  there  have  been  irregularities,  omissions,  and  mistakes  in 
incorporating  the  company,    pp,  66,  66, 

From  the  Hancock  Circuit  Court.     Reversed. 

8.  A.  Wray,  R,  L,  Mason,  U.  8.  Jackson  and  R.  A.  Black, 
for  appellants. 

E.  Marsh  and  W.  W.  Cook,  for  appellees. 
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"MotTKB,  J. — This  action  was  brought  by  appellees  against 
i^^llants  for  the  dissolxition  of  an  alleged  partnership,  an 
accounting,  and  the  appointment  of  a  receiver  to  take  charge 
of  and  sell  the  property  thereof,  and  to  recover  any  de- 
ficiency necessary  to  pay  its  debts.  Appellants'  demurrer 
ioT  want  of  facts  to  the  complaint  was  overruled.  The  cause 
was  put  at  issue,  and  a  special  finding  of  facts  made  by  the 
court,  and  conclusions  of  law  stated  thereon  in  favor  of 
appellees.  Appellants  separately  and  severally  excepted 
to  each  conclusion  of  law.  Judgment  wiis  rendered  in  favor 
of  appellees.  The  errors  assigned  by  appellants  are:  (1) 
The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint; (2)  the  court  erred  in  its  conclusions  of  law  on  the 
facts. 

It  is  insisted  by  appellees  that  no  question  is  presented 
by  the  last  error  assigned,  for  the  reason  that  the  same  is 
joint  as  to  all  the  appellants,  while  each  appellant  separately 
excepted  to  each  conclusion  of  law.  It  is  settled  that  under 
such  conditions  the  joint  assignment  of  error  presentfl  no 
question  for  our  decision.  Green  v.  Heaston,  Rec.y  154  Ind. 
127;  Grimes  v.  Grimes,  141  Ind.  480,  481 ;  Louisville,  etc., 
R.  Co.  V.  Smoot,  135  Ind.  220 ;  Sparklin  v.  Wardens,  etc., 
119  Ind.  535;  Ewbank's  Manual  §138. 

It  18  next  insisted  by  appellees  that  "the  error,  if  any, 
in  overruling  the  demurrer  to  the  complaint  is  harmless,  for 
the  reason  that  there  is  a  special  finding  of  the  facts''.  It 
is  true  that  where  there  is  a  special  finding,  the  facts  found 
may  show  that  the  action  of  the  court  in  overruling  a  de- 
murrer to  a  pleading  was  harmless. 

The  complaint,  which  is  in  one  paragraph,  proceeds  upon 
the  theory  that  the  stockholders  in  a  de  facto  corporation 
are  liable  to  the  creditors  thereof  as  partners;  and  the  special 
finding  is  made  and  conclusions  of  law  are  stated  thereon 
in  favor  of  appellees  upon  the  same  theory.  It  is  evident, 
therefore,  that,  if  such  theory  is  erroneous,  the  conclusions 
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of  law  and  final  judgment  in  favor  of  appellees  are  erro- 
neous ;  and  the  record  does  not  show  that  the  error,  if  any, 
in  overruling  the  demurrer  to  the  complaint  was  harm- 
less, or  that  the  case  was  fairly  determined. 

It  is  alleged  in  the  complaint  "that  on  March  31,  1891, 
appellees  and  a  part  of  appellants  and  the  ancestors  or  as- 
signors of  the  other  appellants  signed  articles  of  association, 
whereby  they  undertook  to  form  a  corporation  for  the  manu- 
facture of  butter  and  cheese,  under  the  manufacturing  and 
mining  laws  of  this .  State,  to  be  known  and  designated  as 
the  Tortville  Butter  and  Cheese  Factory'.  The  articles  of 
association  provided  that  the  capital  stock  of  said  associa- 
tion should  be  $6,000,  divided  into  shares  of  $50  each,  and 
that  upon  the  subscription  of  the  sum  of  $4,700  of  said 
capital  stock  said  articles  should  be  filed  in  the  office  of  the 
recorder  of  Hancock  county  in  said  State,  and  the  remain- 
ing $1,300  of  said  capital  stock  might  be  taken  pro  rata 
by  said  subscribers  in  proportion  to  the  number  of  shares  of 
stock  subscribed  by  each,  provided  said  election  is  made 
within  such  time  as  may  be  provided  by  the  board  of  di- 
rectors, and,  upon  failure  so  to  elect,  other  persons  might 
subscribe  said  stock;  that  thereupon  said  appellants,  sub- 
scribers and  signers  of  said  articles  of  association,  attempted 
to  perfect  said  corporation,  and  elected  a  board  of  directors, 
as  provided  therein,  and  proceeded  to  contract  indebtedness, 
and  to  purchase  real  estate,  and  to  erect,  construct,  build, 
and  operate  a  butter  and  cheese  factory  in  the  town  of 
Fortville  in  said  county,  and  purchased  and  caused  to  be 
conveyed  to  said  subscribers,  in  the  name  of  the  "Fortville 
Butter  and  Cheese  Factory/'  certain  real  estate  in  Hancock 
county,  which  is  described  in  the  complaint;  that,  with  the 
money  paid  by  the  subscribers  of  said  capital  stock,  they 
paid  for  said  real  estate,  and  erected  a  factory  or  creamery 
thereon  at  the  cost  of  $6,000;  that  in  the  legitimate  and 
necessary  operation  of  said  factory  it  became  and  was  neces- 
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sary  to  contract  a  bona  fide  indebtedness  largely  in  excess 
of  the  snbscription  to  the  capital  stock,  to  wit,  $1,500, 
which  said  indebtedness  the  appellees  were  compelled  to 
and  did  pay  and  fully  satisfy;  that  the  same  has  never  been 
repaid  to  them,  and  is  now  due  and  wholly  unpaid,  and  that 
the  appellants  have  never  paid,  or  in  any  manner  contrib- 
uted, their  pro  rata  share,  or  part  thereof,  to  reimburse  ap- 
pellees, although  often  requested  so  to  do;  that  appellants 
and  appellees  failed  to  perfect  a  corporation,  in  this, — ^that 
said  writings,  which  purported  to  be  articles  of  incorpora- 
tion, were  not  acknowledged  or  sworn  to  before  an  officer 
authorized  to  take  acknowledgments  of  deeds;  that  the 
same  were  liot  signed  in  duplicate,  and  one  thereof  filed  in 
the  oflBce  of  the  Secretary  of  the  State  of  Indiana;  that  the 
only  thing  that  appellees  and  appellants  did  was  to  sign  the 
instrument  in  writing  purporting  to  be  articles  of  incorpora- 
tion, and  file  said  instrument  in  the  office  of  the  recorder  of 
Hancock  coimtv,  where  the  same  was  recorded  in  the  mis- 
cellaneous  record;  that,  by  reason  of  the  facts  aforesaid,  the 
said  appellees  and  appellants,  the  parties  to  said  instrument, 
became  and  were  partners  in  the  business  aforesaid,  doing 
business  under  the  firm  name  and  style  of  the  "Fortville 
Butter  and  Cheese  Factory;"  that  the  assets  of  said  partner- 
ship will  not  pay  the  debts  thereof,  and  that  by  reason 
thereof  said  partnership  is  insolvent;  that  the  real  estate 
and  the  factory  have  been  suffered  to  become  out  of  repair 
and  unproductive,  and  have  depreciated  in  value  so  as  not 
to  be  worth  more  than  $500 ;  that  it  cannot  be  insured,  and, 
if  a  fire  occurred,  the  factory  would  become  a  total  loss; 
that,  because  of  financial  embarrassment,  the  factory  cannot 
be  operated,  and  will  continue  to  remain  idle,  and  become  a 
total  loss  to  the  owners  thereof.  Prayer  that  a  receiver  be 
appointed  to  take  charge  of  the  property,  collect  the  debts, 
and  preserve  or  dispose  of  the  property;  that  the  partner- 
ship be  dissolved;  that  an  accounting  be  had,  and  appellants 
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required  to  contribute  to  the  payment  of  the  money  paid 
by  appellees. 

It  is  settled  in  this  State  that,  when  there  is  a  statute 
authorizing  the  creation  of  a  corporation,  an  attempt  to 
comply  with  the  statute,  and  an  actual  exercise  of  corporate 
functions,  although  some  formalities  required  by  law  have 
been  omitted,  there  is  at  least  a  corporation  de  factoy  the 
legal  existence  of  which  can  only  be  questioned  in  a  direct 
proceeding  brought  by  the  proper  party  for  that  purpose. 
Crowder  v.  Toum  of  Sullivan^  128  Ind.  486,  13  L.  R.  A. 
647;  Williama  v.  CitizenSy  etc.y  R.  Co.,  130  Ind.  71,  74,  75, 
15  L.  R.  A,  64;  Hasselman  v.  United  States,  etc.y  Co.y  97 
Ind.  365,  368,  369;  Williamson  v.  KokomOy  -etc.y  Assn.^ 
89  Ind.  389,  and  cases  cited;  Baker  v.  Neffy  73  Ind.  68. 
See,  also,  1  Cook  on  Corp.  (4th  ed.)  §234;  2  Cook  on  Corp. 
(4th  ed.)  §637;  1  Thompson  on  Corp.  §§501,  505,  507;  2 
Thompson  on  Corp.  §§1851-1855,  1861;  Clark  on  Corp. 
pp.  90-108;  8  Am,  &  Eng.  Ency.  of  Law  (2nd  ed.)  754, 
755,  756. 

While,  under  the  facts  alleged  in  the  complaint,  the 
"Fortville  Butter  &  Cheese  Factory"  was  not  a  corporation 
de  jure,  they  do  not  show  that  it  was  not  a  corporation  de 
factOy  but,  on  the  contrary,  it  appears  that  an  attempt  was 
made  to  create  a  corporation  under  and  in  compliance  with 
a  law  authorizing  the  creation  of  a  corporation  of  its  class 
and  powers,  and  an  actual  exercise  of  corporate  functions. 
Under  the  settled  law  of  this  State,  therefore,  the  'Tort- 
ville  Butter  &  Cheese  Factory"  was  a  de  facto  corporation, 
and  its  corporate  existence  cannot  be  questioned  by  appel- 
lees in  this  proceeding.  This  rule  is  not  limited  to  cases 
where  one  by  contract  admits  corporate  existence,  but  is  a 
rule  of  general  application.  Williamson  v.  KoJeomOy  etc., 
Assn,y  89  Ind.  389 j  391;  North  v.  State,  107  Ind.  356; 
Palmer  v.  Logansport,  etc.,  Co.,  108  Ind.  137,  143;  CarmeU 
eiCy  Co.  V.  Sm>ally  150  Ind.  427,  480;  2  Cook  on  Corp.  (4th 


MAY   TERM,  1900— Vol.  155.  65 

Doty  i\  Patterson. 

ed.)  §637;  Clark  on  Corp.  pp.  96-98.  The  contracts  of  de 
facto  corporations  may  be  enforced  by  and  against  them 
the  same  as  if  they  were  corporations  de  jure.  This  is  be- 
cause the  de  jure  existence  oi  sl  de  facto  corporation  cannot 
be  questioned  in  an  action  on  such  contracts  either  by  the 
de  facto  corporation  or  the  other  party  to  the  contract.  2 
Cook  on  Corp.  §637;  1  Thompson  on  Corp.  §§518,  520,  521, 
522,  528,  532;  Hasselman  v.  United  States^  etc.y  Co.,  97 
In  J.  3G5,  3G8;  Mullen  v.  Driving  Park,  64  Ind.  202,  206; 
Ensey  v.  Cleveland^  etc,  R,  Co.,  10  Ind.  178;  Stoops  v. 
Greensburg,  etc.,  Co.,  10  Ind,  47;  Ft.  Wayne,  etc,  Co.  v. 
Deam,  10  Ind.  563. 

The  case  of  IndianapoliSy  etc.,  Co.  v.  Ilerkimer,  46  Ind. 
142,  and  the  class  to  which  it  belongs,  are  not  in  conflict 
with  this  doctrine.  In  those  cases  it  was  held  that  a  sub- 
scriber to  preliminary  articles  of  association  may,  in  a  suit 
for  the  subscription,  deny  the  existence  of  tlie  corporation, 
and,  to  entitle  the  corporation  to  recover,  it  must  prove  that 
all  the  statutory  requirements  necessary  to  organize  a  cor- 
poration have  been  complied  with.  It  was  so  held,  for 
the  reason  that  the  contract  of  subscription  showed  upon 
its  face  that  it  was  not  made  with  an  existing  corporation, 
and  that  under  said  contract  it  was  a  condition  precedent  to 
a  recovery  thereon  that  there  should  be  a  de  jure  corpora- 
tion afterwards  created.  Williamson  v.  Kokomo,  etc.,  Assn., 
89  Ind.  389,  391,  392;  1  Morawetz  on  Corp.  §67. 

It  follows,  therefore,  that  as  appellees  cannot  question  the 
de  jure  existence  of  said  corporation,-  although  only  a  cor- 
poration de  facto,  the  stockholders  in  such  corporation  can- 
not be  held  liable  as  partners  in  this  proceeding.  The  rule 
established  by  the  great  weight  of  authority  is  that  the 
stockholders  in  a  de  facto  corporation  cannot  be  held  liable 
as  partners,  although  there  have  been  irregularities,  omis- 
sions, and  mistakes  in  incorporating  the  company.  Clark 
on  Corp.  pp.  99-110;  1  Cook  on  Corp.  (4th  ed.)  §234,  and 
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cases  cited  in  notes;  2  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.) 
1047;  23  Am.  &  Eng.  Ency.  of  Law  (Ist  Bd.)  876,  877; 
Snyder's  Sons'  Co.  v.  Troy^  91  Ala.  224,  8  South.  658; 
24  Am.  St.  887;  Granby,  etc.y  Co.  v.  Richards^  95  Mo.  106, 
8  S.  W.  246 ;  Mokelumne  Hill  etc.,  Co.  v.  Woodbury,  14 
CaL  424 ;  Blanchard  v.  Kaull,  44  Cal.  440 ;  Planiers,  etc.. 
Bank  V.  Padgett^  69  Ga,  159;  American,  etc.^  Co.  v.  Bulk- 
ley  ^  107  Mich.  447,  65  N.  W.  291;  Merchants,  etc..  Bank 
y.  Stoncy  38  Mich.  779;  Fay  v.  Noble,  61  Mass.  188;  Trow- 
bridge V.  Scudder,  65  Mass.  83;  First  Nat.  Bank  v.  Almy, 
117  Mass.  476;  Second  Nat.  Bank  v.  Hall,  35  Ohio  St.  158; 
Humphreys  v.  Mooney,  5  Col.  282;  Oartside  Coal  Co.  v. 
Maxwell  22  Fed.  197;  Lamed  v.  Beat,  65  N.  H.  184,  23 
Atl.  149;  Reinhard  v.  Virginia,  etc.,  Co.,  107  Mo.  616,  18 
S.  W.  17;  Clark  v.  Richardson  (Ky.),  31  S.  W.  878;  Van- 
neman  v.  Young,  52  N.  J.  L.  403,  20  Atl.  53;  Stout  v. 
Zulick,  48  N.  J.  L,  599,  7  Atl.  362;  Bushnell  v.  Consoli- 
dated, etc,  Co.,  138  111.  67,  27  N.  E.  596;  Johnson  v.  OAr^r- 
strom,  70  Minn.  303,  73  N.  W.  147 ;  Finnegan  v.  Noeren- 
berg,  52  Minn.  239,  53  N.  W.  1150. 

It  is  insisted  by  appellants  that  the  contrary  doctrine  was 
declared  by  this  conrt  in  Coleman  v.  Coleman,  78  Ind.  344. 
In  that  case  it  was  sought  to  recover  against  the  directors 
of  a  corporation  which  had  not  fully  complied  with  all  the 
requirements  of  the  law  in  its  organization,  upon  the  ground 
that  the  corporation  had  no  existence,  and  that,  therefore, 
the  directors  had  no  principal,  and  were  liable  for  the  debts 
they  contracted.  The  court  below  held  the  directors 
were  not  liable  for  such  debts.  It  was  insisted  by  the  ap- 
pellees, on  appeal,  that  appellant  and  those  under  whom  he 
claimed  were  estopped  to  deny  the  existence  of  said  corpo- 
ration, because  they  had  either  contracted  with  the  corpora- 
tion as  such,  or  were  members  and  promoters  thereof.  This 
court  did  not  hold  that  said  corporation  was  not  a  de  facto 
corporation,  nor  that  said  appellant  and  those  under  whom 
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he  claimed  were  not  estopped  from  denying  its  existence, 
bnt  did  not  pass  upon  those  questions  for  the  reason  that, 
conceding  that  there  was  no  corporate  body  for  which  ap- 
pellees were  authorized  to  act,  and  that  appellant  and  those 
under  whom  he  claimed  were  not  estopped  from  denying 
the  existence  of  said  corporation,  still  he  was  not  entitled  to 
recover  against  the  directors,  because,  under  such  circum- 
stances, the  company  was  a  partner3hip  composed  of  all  the 
subscribers  to  the  articles  of  association  who  had  not  with- 
drawn, which  included  appellees  as  well  as  the  original 
plaintiff  in  the  action,  for  which  partnership  the  appellees 
were  the  agents.  The  judgment  of  the  court  below  in  favor 
of  the  directors  who  were  the  appellees  in  this  court  was 
affirmed.  That  case  furnishes  no  support  for  appellees' 
contention  in  this  case. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


The  State,  ex  rbl.  Little,  v.  Parsons  et  al.        j^g-^ 

[No.  18,758.    Piled  June  19,  1900.]  f^^ 

Guardian  and  Wakd.— Failure  of  Ouardian  to  Aecount— Action  on     ditt  4i9, 
Bond. — LimiUitions. — An  action  by  a  ward  to  recover  on  his  Ruard- 
ian's  bond  for  failure  of  guardian  to  account  for  moneys  received, 
such  failure  being  due  to  fraud  or  mistake,  is  barred  after  three 
yeara  from  final  settlement. 

From  the  Hamilton  Circuit  Court.     Affirmed. 

8.  D.  Stuart,  0.  0.  Reagan  and  J.  W.  Haughey,  for  ap- 
pellant. • 

F.  E.  Oavin,  T.  P.  Davis  and  /.  L.  Oavin,  for  appellees. 

Bakkk,  C.  J. — ^Tn  1884  relatrix  began  this  action  against 
Xagle,  administrator  of  Beeson,  against  Ilarbaugh  and  Bur- 
ns, sureties  on  Beeson's  bonds  given  in  1873  and  1874  as 
guardian  of  relatrix,  and  against  Parsons, — ^to  recover  judg- 
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ment  on  the  bonds  against  Beeson's  estate  and  Harbaugh 
and  Burris.on  account  of  Beeson's  alleged  conversion,  in 
1877,  of  $976  out  of  $1,401  pension  money  received  for  his 
ward,  and  to  set  aside  as  fraudulent  a  conveyance  of  lands 
to  Parsons  from  Beeaon  shortlv  before  his  death  in  1892. 
The  complaint  was  held  insufficient,  but  on  appeal  to  this 
court  that  judgment  was  reversed.  State  v.  Parsons,  147 
Ind.  579,  62  Am.  St.  430.  Each  appellee  filed  a  general 
denial.  Parsons  filed  ten,  and  Harbaugh  and  Burris  six, 
affirmative  paragraphs  of  answer.  The  errors  assigned 
question  the  sufficiency  of  each  affirmative  answer,  the  cor- 
rectness of  the  conclusions  of  law,  and  the  legality  of  deny- 
ing a  new  trial. 

One  of  the  affirmative  answers,  filed  by  each  appellee 
except  Nagle,  averred  that  in  1877  Beeson  resigned  his 
trust  and  made  a  final,  report  of  his  receipts  and  disburse- 
ments as  guardian  up  to  that  time;  that  the  court  examined 
and  approved  the  report  and  discharged  Beeson  as  guard- 
ian; that  the  court  thereupon  appointed  Ridge  as  guardian 
and  he  received  from  Beeson  the  full  amount  of  the  trust 
estate  in  the  latter's  hands  as  found  by  the  court;  that  in 
1879  relatrix  was  nineteen  years  old  and  married  to  a  man 
of  full  age;  that  thereafter  in  the  same  year  Ridge  filed  a 
final  settlement  report,  which  he  verified  as  a  true  and  com- 
plete accounting  of  the  trust ;  that  a  receipt  in  full,  signed 
by  relatrix  and  her  husband,  was  indorsed  upon  and  made 
a  part  of  the  final  report;  that  the  court,  at  the  April  term 
1879,  examined  and  approved  the  report  and  entered  of 
record  a  judgment  that  the  guardianship  was  finally  settled 
and  the  guardian  discharged;  tliat  the  relatrix  received  and 
used  the  balance  found  due  her  on  the  final  settlement;  and 
that  the  judgment  of  final  settlement  has  remained  and  is 
in  full  force. 

Beeson  reported  and  accounted  for  $425  of  the  pension 
money.    If  he  failed  to  account  for  $976  of  it,  it  was  either 
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through  mistake  or  fraud.  It  was  the  duty  of  Bidge  to 
collect  and  account  for  all  sums  due  his  ward.  If  he  did 
not  collect  from  Beeson,  it  was  from  ignorance  of  the  al- 
leged claim,  from  mistake  or  fraud.  If  he  did  collect  from 
Beeson  and  failed  to  account,  it  was  either  from  mistake  or 
fraud.  The  guardianship  was  one  continuous  trust,  irre- 
spective of  the  number  of  trustees.  It  is  evident  that  when 
Beeson  resigned,  he  could  not  make  a  final  settlement  report 
in  the  guardianship,  because  the  ward  had  not  the  legal 
capacity  to  settle.  And  so  no  statute  of  limitations  would 
begin  to  run  from  the  approval  of  Booson's  report.  But 
when  Ridge  filed  his  report  in  final  settlement,  relatrix  had 
the  legal  capacity  to  look  after  her  own  rights.  If  Ridge 
failed  to  account  for  all  that  had  come  to  his  hands,  or  if  he 
failed  to  collect  from  Beoson  all  that  the  latter  had  re- 
ceived for  his  ward,  relatrix  not  only  had  the  right  but 
she  was  challenged  by  the  report  to  resist  the  final  settlement 
on  the  terms  proposed.  Section  2403  R.  S.  1881  and  Hor- 
ner 1897,  §2558  Bums  1894,  provides  that  a  final  settle- 
ment of  an  estate  may  be  vacated  within  three  years  on 
account  of  "illegality,  fraud  or  mistake  in  such  settlement 
or  in  the  prior  proceedinfijs".  Section  2527  R.  S.  1881  and 
Homer  1897,  §2691  Bums  1894,  requires  that  suits  on 
guardians'  bonds  "shall  be  governed  by  the  law  regulating 
suits  on  the  bonds  of  executors  and  administrators".  Bv 
virtue  of  this  latter  section,  it  has  been  lonp:  settled  that  the 
former  section  applies  to  guardianships,  and  that  the  lapse 
of  three  years  of  opportunity  is  a  complete  bar.  State  v. 
Hughes,  15  Ind.  104;  Holland  v.  State,  48  Ind.  391;  Bris- 
coe V.  Johnson,  73  Ind.  573;  Candy  v.  Ilanmore,  76  Ind. 
125;  Carver  v.  Lewis,  104  Ind.  438;  Carver  v.  Lewis,  105 
Ind.  44;  Wainwright  v.  Smith,  106  Ind.  239;  Castetter  v. 
St^ie,  112  Ind.  445;  Silvers  v.  Canary,  114  Ind.  129;  Hor- 
ton  V.  Hastings,  128  Ind.  103;  State  v.  Parsons,  147  Ind. 
579,  62  Am.  St.  430. 
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As  the  truth  of  this  answer  was  established  by  the  special 
findings,  it  iB  unnecessary  to  inquire  into  the  sufficiency  of 
the  other  paragraphs.  Gunder  v.  TibbitSy  153  Ind,  51)1, 
and  cases  collated  on  page  503. 

The  motion  for  a  new  trial  does  not  challenge  the  admis- 
sibility or  sufficiency  of  the  evidence  showing  the  judgment 
of  final  settlement.  On  the  question  of  concealment,  the 
evidence  and  the  findings  show  that  Beeson  did  nothing  to 
prevent  an  investigation  by  relatrix  of  the  amount  of  pen- 
sion money  received  by  him  for  her  account.  The  failure 
to  include  all  of  the  money  in  Beeson 's  re{)ort  may  have 
been  due  to  mistake  or  fraud;  but  neither  would  prevent 
the  limitation  from  rimning,  because  the  three  years  time  is 
given  for  the  purpose  of  allowing  relief  from  mistake  and 
fraud. 

Nagle,  administrator  of  Beeson,  may  not  have  been  en- 
titled to  the  benefit  of  the  answer  filed  by  his  co-appellees; 
but  no  question  on  this  point  is  presented  or  assigned. 

Judgment  affirmed. 


City  of  South  Bend  et  al.  v.  Reynolds. 

[No.  10,218.    Filed  June  19,  1900.] 

Municipal  Cobpobations.— /nde5^eci?ieM.~If  the  mdebtedness  of  a 
\~M    8&!        ^^^^  equals  or  exceeds  the  oonstitutional  limiti  and  the  current  rev- 

' ^        enues  are  not  sufficient  to  pay  such  indebtedness  when  it  comes 

into  existence,  including  other  expenses  for  which  the  city  is  liable, 
an  indebtedness  is  thereby  created,  and  the  Constitution  is  violated. 
pp.  71-7S. 
Same.— JtfunioipoZ  Indebtedness.— Le(ue  of  Building  for  City  Pur- 
poses,— A  lease  of  a  building  by  a  city,  to  be  used  as  a  city  hall, 
does  not  create  an  indebtedness  for  the  aggregate  sum  of  all  the 
annual  payments  of  rent  to  become  due  ;  and,  therefore,  where  it 
appears  that  the  current  revenues  of  the  city  will  be  amply  suffi- 
cient to  meet  the  accruing  rent,  such  contract  is  not  invalid,  though 
the  city's  constitutional  debt  limit  has  already  been  reached. 
pp.  73,  7J^ 

From  the  St.  Joseph  Circuit  Court.     Reversed. 
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O.  M.  Cunningham,  A.  Anderson,  J.  Du  Shane,  W.  G. 
Crabill,  T.  E.  Howard  and  J,  G.  Orr,  for  appellants. 

F.  E.  Osbom,  W.  H.  Sallwasser,  N.  J.  Wolfe  and  J.  H. 
Bradley,  for  appellee. 

MoN^s,  J. — Appellee  sued  appellants,  the  city  of  South 
Bend  and  James  Oliver,  to  enjoin  them  from  carrying  out 
a  contract  executed  by  them,  on  the  ground  that  the  city 
thereby  became  indebted  beyond  the  constitutional  limit.  A 
demurrer  to  the  answer  for  want  of  facts  was  sustained  and 
judgment  rendered  in  favor  of  appellee. 

It  appears  from  the  record  that  the  city  of  South  Bend, 
on  October  18,  1899,  was  the  owner  and  in  possession  of 
certain  real  estate  described  in  the  complaint,  which  had 
been  purchased  and  was  held  for  the  purpose  of  erecting 
thereon  a  city  hall,  for  the  use  of  the  several  departments 
of  the  city  government;  that  on  said  day  said  city  and  James 
Oliver,  a  co-appellant,  entered  into  a  written  agreement 
which  provides  that  said  Oliver  have  permission  to  enter 
upon  said  real  estate  and  erect  thereon  a  city  hall  for  the 
use  of  said  city,  said  structure  to  remain  the  property  of  said 
Oliver,  unless  and  until  the  city  should  exercise  the  option 
given  by  said  contract  to  purchase  the  same.  That  the  hall 
shall  be  suitaWe  for  the  needs  of  the  city  and  according  to 
named  plans  and  specifications,  the  contract  for  construc- 
tion to  be  left  to  the  best  bidder  after  due  notice;  the  cost 
not  to  exceed  $75,000;  and  all  contracts  to  be  approved  by 
the  city.  That  the  building  when  completed  be  leased  to 
the  city  for  twelve  years,  with  a  right  of  renewal  for  five 
years  longer,  at  a  rental  of  $7,200,  to  be  paid  annually, 
SB  the  same  shall  accrue  from  year  to  year.  Oliver  gives, 
and  the  city  reserves,  an  option  to  purchase  the  building  at 
the  termination  of  the  lease,  or  at  any  time  during  the  term, 
at  a  price  equal  to  the  original  contract  price  thereof  with 
four  per  cent,  interest  per  annum,  less  the  sum  of  the 
several  amounts  of  rent  then  paid  thereon  with  four  per 
cent,  interest  per  annum  on  each  item  of  said  rent  from 
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the  date  of  its  payment.  In  case  the  city  fail  to  exercise  it& 
option  to  purchase,  Oliver  has  the  option  either  to  remove 
the  building  or  to  purchase  the  ground  at  its  statutory  ap- 
praised valuation  within  six  months  after  the  termination 
of  said  lease.  Should  he  fail  to  exercise  his  option  the 
structure  thereby  becomes  the  property  of  the  city.  In 
case  the  exercise  of  any  option  is  delayed  by  any  order  of 
court  or  by  some  overpowering  necessity,  the  time  so  lost 
is  not  to  be  counted.  The  city  is  to  pay  taxes  and  insur- 
ance, but  in  case  of  fire  the  insurance  is  to  be  invested  in 
repair  of  the  old  building,  or  in  the  erection  of  a  new  one. 

That  when  said  contract  was  entered  into,  and  since  that 
date,  said  city  was  indebted  in  an  amount  equal  to  the  con- 
stitutional limit;  that  said  rent  of  $7,200,  to  be  paid  an- 
nually by  said  city,  was  no  more  than  the  fair  rental  value 
of  .said  building  mentioned  in  said  contract  and  described  in 
the  plans  and  specifications ;  that  such  expense  for  rent  was 
a  part  of  the  current  expenses  of  said  city  government  and 
was  amply  provided  for  by  the  annual  city  tax  levy;  that 
there  was  already  in  the  city  hall  fund,  in  the  city  treasury, 
nearly  enough  money  for  two  years'  rent  and  the  current 
revenues  for  the  year  1899  will  provide  more  than  enough 
for  a  third  year's  rent.  If  the  foregoing  f act^  show  that  by 
said  contract  said  city  became  indebted  beyond  the  consti- 
tutional limit,  the  judgment  must  be  affirmed;  otherwise, 
it  must  be  reversed.' 

It  is  settled  in  this  State  that  if  a  citv  contracts  for  water, 
light,  or  other  things  which  pertain  to  its  ordinary  and 
necessary  expenses,  and  agrees  to  pay  for  the  same  annually 
or  monthly  as  furnished,  such  contract  does  not  create  an 
indebtedness  for  the  aggregate  sum  of  all  the  annual  or 
monthly  payments,  because  the  debt  for  each  year  or  month 
does  not  come  into  existence  until  it  is  earned.  But  if  the 
indebtedness  of  the  city  already  equals  or  exceeds  the  con- 
stitutional limit,  and  the  current  revenues  are  not  sufficient 
to  pay  such  indebtedness  when  it  comes  into  existence,  in- 
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eluding  other  expenses  for  which  tlie  city  is  liable,  an  in- 
debtedness is  thereby  created  and  the  Constitution  is  vio- 
lated. Cason  V.  City  of  Lebanoriy  153  Ind.  567;  City  of 
LaPorie  v.  GamewelU  etc,  Co.,  146  Ind.  466,  35  L.  R.  A. 
686,  58  Am.  St.  359,  and  cases  cited;  Brown  v.  City  of 
Corry,  175  Pa.  St.  528,  34  Atl.  854 ;  Appeal  of  the  City  of 
Erie,  91  Pa.  St.  398;  1  Dillon  on  Mun.  Corp.  §§136,  136a. 

It  is  evident  that  rent  for  suitable  offices,  for  the  officers 
of  a  city,  is  as  much  an  ordinary  and  necessary  expense  as 
the  expense  for  water  and  light  (Orant  v.  City  of  Daven- 
port, 36  Iowa  396,  403),  and  that  when  the  city  agrees  to 
pay  the  rent  for  said  offices  annually  or  monthly,  the  con- 
tract does  not  create  an  indebtedness  for  the  amount  of  all 
the  annual  or  monthly  payments.  While  the  rent  for  suit- 
able offices  for  citv  officers  is  an  ordinarv  and  necessarv  ex- 
pense,  the  erection  of  a  city  hall,  or  a  building  for  the  use 
of  the  citv  officers,  is  not  in  anv  sense  an  ordinarv  and  noeos- 
sary  expense,  but  is  an  extraordinary  one.  Orant  v.  City 
of  Davenport,  supra.  There  is  a  clear  and  plain  distinc-, 
tion  between  a  contract  for  the  use  of  rooms  or  a  building 
for  city  purposes  and  the  erection  by  the  city  of  a  build- 
ing to  be  used  for  such  purposes.  The  one  is  an  ordinary 
and  necessary  expense,  while  the  other  involves  municipal 
ownership  of  the  building  or  rooms,  the  means  of  furnish- 
ing the  offices,  and  is  an  extraordinary  expense.  Brown  v. 
City  of  Corry,  175  Pa.  St.  528,  34  Atl.  854;  Orant  v.  City 
of  Davenport,  supra. 

Under  the  contract  in  this  case,  however,  the  city  hall  is 
not  to  be  erected  by  or  for  the  city,  but  by  Mr.  Oliver  who  is 
to  own  the  same,  the  city  being  the  owner  of  the  real  estate 
upon  which  it  is  to  be  erected.  The  only  contract  of  the 
city  is  to  pay  an  annual  rent  of  $7,200  which  is  admitted  to 
be  only  a  fair  rental  value  for  said  building,  and  if  the  city 
does  not  exercise  its  option  to  purchase  said  building  at  or 
before  the  termination  of  the  lease,  to  sell  and  convev  the 
real  estate  at  the  price  named,  provided  said  Oliver  ex- 
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ercises  his  option  to  purchase  the  same  within  six  months 
after  the  termination  of  the  lease.  If  neither  party  exer- 
cises the  option  provided  for  in  said  contracts,  within  the 
time  fixed,  then  the  city  hall  building  becomes  the  prop- 
erty of  the  city. 

Under  said  contract  the  city  is  under  no  obligation  what- 
ever to  pay  anything  for  the  erection  of  said  building  or 
to  purchase  the  same  when  erected.  If  it  should  attempt 
to  exercise  its  option  to  purchase  said  building,  but  can  not 
do  so  without  violating  the  constitutional  limitation  as  to 
becoming  indebted,  it  may  be  enjoined  from  exercising  such 
option.  No  facts  are  allegeil  in  the  complaint  showing  that 
the  current  revenues  of  the  city  will  not  be  sufficient  to  pay 
the  indebtedness  for  rent  under  said  contract  each  year 
when  the  same  comes  into  existence,  including  all  other  ex- 
penses for  which  the  city  is  liable.  The  allegations  of  the 
complaint  do  not  show,  therefore,  that  said  contract  creates 
any  indebtedness  in  violation  of  the  Constitution.  Cason  v. 
City  of  Lebanon^  153  Tnd.  567. 

It  follows  that  the  judgment  must  be  reversed.  Judg- 
ment reversed,  with  instructions  to  carry  appellee's  de- 
murrer to  the  answer  back  and  sustain  the  same  to  the  com 
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The  Tbrrb  Haute  and  Indianapolis  Railroad  Com- 
pany V.  Sheeks. 

[No.  18,530.    Filed  Feb.  20,  1000.    Rehearing  denied  June  19,  1900.] 

Pleading. — Complaint. —Proof. — Recovery.  —Secundum  Allegata  et 
Probata. — Where  the  gravamen  of  a  paragraph  of  complaint  wa3 
that  plaintiff  was  injured  by  the  derailment  of  defebdant's  passen- 
ger train,  upon  which  she  was  a  passenger,  caused  by  a  broken 
rail  in  a  certain  switch,  in  the  construction  of  which  defendant 
was  guilty  of  negligence,  proof  of  the  substance  of  the  material 
issues  constituting  the  cause  of  action  as  set  out  in  the  complaint  is 
sufficient  to  sustain  a  judgment  for  plaintiff,  without  proof  of 
all  the  particular  infirmities  or  deficiencies  alleged  in  the  complaint 
relative  to  the  construction  and  maintenance  of  the  switch. 
pp.  88-94, 
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CABBiea&'^Negligenoe.—Parsonal  Jnjuriea.^The  law  exacts  of  a 
railroad  company  engaged  in  carrying  paasengers  the  highest  prac- 
ticable care  for  the  safety  of  its  passengers  in  the  operation  of  its 
trains,  and  in  keeping  its  road,  machinery  and  appliances  in  a  safe 
Gcmdition,  and  while  the  burden  is  upon  the  passenger  suing  for 
personal  injuries  to  maintain  the  affirmative  of  the  issue,  the  mere 
happening  of  the  accident  is  at  least  prima  fadt  evidence  of  negli- 
gence upon  the  part  of  the  carrier,    pp.  dJ^-dl, 

Sams. — Negligence.^ Personal  Injuries. — In  an  action  against  a  rail- 
road company  for  personal  injuries  sustained  by  plaintiff  by  the 
derailment  of  the  car  in  which  she  was  riding,  caused  by  running 
the  train  at  a  very  high  rate  of  speed  down  a  heavy  grade  upon  a 
curve  having  near  its  middle  an  unsafe  switch,  the  company  is  not 
exonerated  of  the  charge  of  negligence  by  the  fact  th^t  the  rail 
which  broke  weighed  seventy  pounds  to  the  yard,  was  made  by  a 
reputable  manufacturer,  had  been  in  use  about  eight^en  months, 
was  well  spiked  to  sound  ties,  had  been  inspected  a  few  hours 
before  the  accident,  and  there  was  nothing  to  indicate  but  what  the 
switch  was  as  safe  for  the  use  of  trains  at  the  time  of  the  accident  as 
it  waa  before,    pp.  97,  98. 

Saxr.^ Contributory  Negligence.-^Jn  an  action  for  personal  injuries 
to  a  railway  passenger,  a  finding  that  the  passenger  at  the  time  of 
the  accident  was  seated  in  one  of  the  seats  of  the  chair-car,  as 
directed  by  defendant's  servants,  and  that  the  oar  was  derailed  and 
precipitated  over  a  bank,  shows  an  absence  of  contributory  negli- 
gence upon  the  part  of  the  passenger  at  the  time  of  the  accident, 
p.  98. 

Spbcial  Ybbdict. — PeraoncU  Injuriea.^Aggravation  of  Injuries  by 
NegHgence  of  Plaintiff. — A  special  verdict  in  an  action  for  personal 
injuries  need  not  affirmatively  show  that  the  injuries  received  were 
not  subsequently  aggravated  by  any  negligent  conduct  on  the  part 
of  plainti£F.    pp.  98,  99, 

Depositionb. — Motions  to  Suppress. — Jrrs2euano]^. —Where  objections 
made  to  a  deposition  before  trial  go  to  the  relevancy  of  the  evi- 
dence therein,  which  might  become  relevant  in  any  possible  phase 
of  the  case,  the  court  cannot  be  required  to  anticipate  its  propriety 
or  impropriety  in  advance  of  its  being  offered  in  evidence.  If  the 
deposition,  or  any  part  thereof,  was  not  relevant  ^yhen  it  was 
offered  to  be  read  in  evidence,  objections  thereto  at  that  time 
should  have  been  interposed,    pp.  99,  100. 

Daxaoes. — Personal  Injuries. — Excessive  Damages. — A  judgment  for 
$15,000  for  personal  injuries  sustained  by  a  passenger  in  a  railroad 
accident  is  not  excessive,  where  it  was  shown  that  plaintiff  received 
a  severe  nervous  shock  which  caused  a  deep  seated  disease  of  the 
nerve  centers,  isgured  her  spine  so  that  she  would  suffer  from  same 


76     SUPREME  COURT  OF  INDIANA, 

Terre  Haute,  etc.,  R.  Co.  v.  Sheeks. 

all  of  her  life,  resulting  in  partial  paralysis  of  her  limbs,  and 
that  by  reason  of  such  injuries  she  was  rendered  unfit  to  perform  any 
labor,  either  mental  or  physical,  and  was  so  injured  that  she  could 
never  perform  the  functions  of  a  wife  or  mother,  and  was  rendered 
despondent  so  as  to  cast  a  gloom  over  her  whole  life.    p.  100. 

From  the  Marion  Superior  Court.     Affirmed. 

John  O.  Williams,  W.  H.  H.  Miller  and  /.  B.  Elam,  for 
appellant. 

/.  E.  McCullough,  H.  N.  Spawn,  and  A.  J.  Beveridge,  for 
appellee. 

Jordan,  J. — This  action  was  instituted  by  the  appellee  to 
recover  damages  for  personal  injuries  sustained  by  her, 
while  a  passenger,  by  reason  of  the  derailment  of  a  train. 

The  complaint  is  in  five  paragraphs.  The  answer  was  a 
general  denial.  There  was  a  trial  by  jury  and  a  special 
verdict  returned  which  was  framed,  by  means  of  interroga- 
tories, under  the  act  of  1895.  The  jury  assessed  appellee's 
damages  at  $15,000.  Motion  by  appellant  for  judgment  in 
its  favor  upon  the  special  verdict  was  denied,  as  was  also  its 
motion  for  a  new  trial ;  and  judgment  was  rendered  on  the 
special  verdict  in  favor  of  appellee;  and  these  several  rulings 
of  the  court  are  the  only  errors  assigned. 

Each  of  the  five  paragraphs  of  complaint  alleges  that  ap- 
pellant is  a  railroad  corporation  and  a  common  carrier  en- 
gaged in  operating  a  railroad  in  the  State  of  Indiana;  and 
appellee,  on  the  28th  day  of  January,  1895,  was  a  passen- 
ger on  one  of  its  trains  running  from  the  city  of  Terre 
Haute  to  the  city  of  Indianapolis;  and  as  such  passenger 
she  had  paid  the  usual  fare  which  entitled  her  to  be  carried 
to  the  plaf  e  of  her  destination. 

We  need  not  recite  the  particular  grounds  of  negligence 
upon  the  part  of  the  appellant  to  which  appellee  under 
either  the  first,  second,  or  third  paragraph  of  the  complaint, 
attributes  the  accident,  or  derailment  of  the  train,  for  the 
reason  that  the  special  verdict  apparently  rests  upon  and 
follows  substantially  the  material  facts  alleged  in  the  fourth 
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para^aph  of  the  complaint,  and  also  in  the  fifth  paragraph, 
so  far  as  they  relate  in  the  latter  to  the  derailment  of  the 
train  in  question  being  due  to  a  defective  and  unsafe  switch 
constructed  and  maintained  by  the  appellant. 

The  fourth  paragraph  charges  negligence  upon  appel- 
lant's part  as  follows:  "That  on  the  line  of  said  railway, 
to  wit,  at  or  near  the  town  of  Coatesville,  the  defendant  had, 
prior  to  the  28th  day  of  January,  1895,  negligently  and 
carelessly  constructed  a  switch,  and  was  on  said  day, 
carelessly  and  negligently  maintaining  said  switch  thus  care- 
lessly and  negligently  constructed;  that  the  defendant  was 
guilty  and  negligent  in  the  maintaining  of  said  switch  in 
this,  to  wit,  the  rails  constituting  the  said  switch,  or  mov- 
able portion  of  the  track,  and  which  are  moved  to  the  one 
side  or  the  other  according  as  the  train  was  intended  to  be 
run  on  the  main  track  or  the  side-track,  should  be  securely 
connected,  the  one  with  the  other,  by  a  proper  number  of 
iron  bars  extending  from  the  one  to  the  other  of  such 
movable  rails,  and  securely  fastened  to  each,  to  the  end 
that  said  movable  rails  should  be  securely  fastened  in  their 
position  in  regard  to  each  other;  that  there  should  be  a 
sufficient  number  of  bars  thus  connecting  such  movable 
rails,  extending  from  the  point  where  such  movable  rails 
join  to  the  one  connecting  the  track  to  the  hinge  where  they 
are  attached  to  the  other  of  the  connecting  tracks,  so  that 
if  either  of  the  movable  rails  should  be  broken  by  or  in  the 
passage  of  the  trains  over  the  same,  yet,  notwithstanding 
such  break  in  such  rails,  each  piece  thereof  would  be  held 
in  a  firm  position  parallel  to  the  other  of  said  movable 
switch  rails,  and  the  train  not  thrown  from  the  track;  that 
such  movable  rails  should  be  connected. by  such  tie-bars  at 
a  point  very  near  to  each  end  of  said  movable  rails,  and  at 
such  intervening  distances  between  such  tie-bars  thus  near 
the  ends  of  such  rails  as  will  eflFectually  hold  such  movable 
switch  rails  firmly  parallel  to  each  other;  or,  in  the  event 
one  of  said  rails  shall  be  broken,  hold  the  two  pieces  thereof 
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parallel  to  the  rail  which  has  not  been  broken.  The  plain- 
tiff avers  in  this  case  that  the  defendant,  notwithstanding  it 
well  knew  that  the  said  switch  shonld  have  been  constructed 
as  above  described,  wholly  failed  and  neglected  so  to  do,  but, 
on  the  contrary,  negligently  and  carelessly  constructed  said 
switch  as  follows:  It  placed  on  the  inside  of  each  of  said 
movable  rails,  and  at  a  distance  of  two  or  three  inches  there- 
from, a  guard-rail  which  was  bolted  through  three  cast  iron 
fill  blocks,  some  two  or  three  inches  in  width,  to  the  said 
switch  rails,  such  guard-rails  being  those  bolted  to  such 
switch  rails  at  three  points, — the  first  at  a  point  a  few  inches 
from  the  free  end  of  such  switch  rails,  the  second  four  feet 
therefrom,  and  the  third  four  feet  from  said  second  point; 
that  the  outer  point  of  such  guard-rails  extended  a  few 
inches  out  and  beyond  the  free  ends  of  said  movable  switch 
rails;  that  there  were  no  tie-bars  whatever  connecting  such 
movable  switch  rails,  the  only  tie-bars  used  in  the  construc- 
tion of  such  switch  being  the  tie-bar  connecting  the  ends  of 
such  guard-rails  at  a  point  outaide  and  beyond  the  free  ends 
of  said  switch  rails,  which  tie-bar  was  also  used  as  a  throw 
bar  to  throw  the  switch  from  the  one  side  to  the  other,  ac- 
cording to  whether  the  train  was  intended  to  run  upon  the 
main  or  side-track ;  that  the  said  movable  rails  in  said  switch 
were  nineteen  feet  long;  that  by  reason  of  the  construction 
of  said  switch  in  the  manner  just  indicated  for  a  great  dis- 
tance, to  wit,  ten  feet  from  the  hinge  end  of  said  movable 
switch  rails,  there  was  nothing  whatever  to  hold  the  pieces 
of  such  switch  rails,  in  the  event  of  their  or  either  of  them 
being  broken,  parallel  to  each  other,  so  as  to  prevent  a  train 
from  nmning  off  the  track  of  the  said  road,  in  the  event  that 
each  of  such  switch  rails  should  be  broken ;  that  by  reason  of 
the  manner  in  which  said  switch  had  been  constructed  and 
was  being  maintained,  the  same  was  dangerous  and  defective, 
and  that  if  either  of  the  rails  constituting  the  movable  por- 
tion of  said  s^^'itch  should  be  broken  between  the  hinge  end 
thereof  and  the  attachment  of  said  switch  rail  to  said  guard- 
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rail,  at  the  nearest  point  thereto,  by  or  in  the  passage  of  a 
train  of  cars  over  the  same,  there  wonld  be  great  danger 
that  all  the  cars  of  said  train  behind  the  one  thns  breaking 
said  switch  rail  would  be  thrown  from  the  track.  And  the 
plaintiff  further  shows  that  on  the  said  28th  day  of  January, 
1895,  she  was  a  passenger  upon  one  of  defendant's  trains 
running  over  said  portion  of  said  road;  that  when  said  train 
came  upon  said  switch,  the  engine  upon  said  train,  or  some 
of  the  cars  in  said  train  in  front  of  the  car  in  which  the 
said  plaintiff  was  riding,  broke  one  of  the  rails  in  said  mov- 
able portion  in  said  switch,  at  a  point  between  the  hinge 
end  thereof  and  the  point  of  its  nearest  attachment  to  said 
guard-ran,  and,  thereupon,  and  by  reason  thereof,  the  car 
in  which  this  plaintiff  was  riding  was  with  great  force  and 
violence  thrown  from  the  track,  broken,  and  overturned, 
and  that  thereby  this  plaintiff  was  thrown  with  great  force 
and  violence  upon  and  against  the  sides  of  said  car,  etc." 

The  fifth  paragraph  charges  the  negligence  and  the  hap* 
pening  of  the  accident  as  follows:  ''That  on  said  day  said 
defendant  was  guilty  of  negligence  in  the  operation  and 
maintenance  of  its  said  road,  and  in  the  running  of  its  said 
train  over  the  same  in  this,  to  wit:  That  it  negligently  and 
carelessly  erected  a  defective  and  dangerous  switch  on  a 
curve  in  the  line  of  its  said  road  at  or  near  the  town  of 
Coatesville,  which  switch  was  defective  and  dangerous  in 
this,  to  wit:  That  the  movable  rails  constituting  the  switch 
point,  which  are  movable  to  the  one  aide  or  the  other,  as 
desired,  so  as  to  cause  the  train  to  pass  upon  the  one  track 
or  the  other,  as  desired,  were  not  properly  held  or  fastened 
securely  in  their  position  with  relation  to  each  other,  and 
so  that  if  either  rail  should  be  broken  the  pieces  thereof 
would  be  held  in  their  position  parallel  to  the  other  rail; 
that,  on  the  contrary,  said  switch  was  so  negligently  and  de- 
fectively constructed  that  if  the  engine  or  cars,  forming  the 
front  portion  of  a  train  of  cars,  should  break  one  of  the 
switeh  rails,  the  portion  of  the  train  behind  the  engine  or 
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cars  thus  breaking  such  rail  would  be  thrown  from  the 
track. '^  This  paragraph  then  proce.eds  further  to  allege  as 
negligence  upon  the  part  of  the  appellant,  first,  that  it  used 
rails  that  were  not  sufficient  to  bear  the  trains  and  engines 
which  were  used  by  appellant  in  operating  its  road;  second, 
that  the  engine  in  use  upon  the  occasion  of  the  accident  was 
too  heavy  and  too  high,  etc.;  third,  that  the  train,  at  the 
time  it  was  derailed,  was  being  run  at  a  rate  of  speed  far  in 
excess  of  what  was  safe  and  prudent  under  the  existing  con- 
dition of  things  as  therein  set  forth.  The  paragraph,  con- 
tinuing, charges:  "That  by  reason  of  said  negligent  and 
careless  conduct  on  the  part  of  defendant,  when  the  train  in 
which  this  plaintiff  was  riding  came  upon  said  curve  and 
switch,  at  or  near  the  town  of  Coatesville,  the  car  in  which 
this  plaintiff  was  riding  was  thrown  with  great  force  and 
violence  from  the  track,  and  was  broken  and  overturned,  and 
that  thereby  this  plaintiff  was  thrown  with  great  force  and 
violence  upon  and  against  the  sides  of  said  car,"  etc. 

Eliminating  from  the  special  verdict  facts  or  matters 
which  may  be  said  to  be  of  an  evidentiary  character,  and 
also  what  may  be  considered  as  mere  conclusions  upon  the 
part  of  the  jury,  it  may  be  said  to  embrace  the  following 
facts:  On  January  28,  1895,  defendant  was  a  common 
carrier  of  passengers  for  hire,  and  was  operating  a  railroad 
between  Greencastle  and  Indianapolis.  The  plaintiff,  on 
that  day,  after  procuring  a  ticket  entitling  her  to  ride  on  a 
train  known  as  number  twenty  on  said  railroad,  became  a 
passenger  on  that  train  at  Greencastle  with  the  intention 
of  riding  to  Indianapolis.  This  train  was  a  fast  passenger 
train,  which  left  Greencastle  about  2  o'clock  p.  m.,  and  for 
at  least  two  years  had  passed  over  defendant's  road  about  the 
same  time  of  day,  made  up  substantially  in  the  same  way, 
and  on  January  28,  1895,  consisted  of  about  the  usual  num- 
ber and  about  the  same  kind  of  cars,  except  that  the  private 
car  of  the  president  was  attached  to  the  rear  of  the  train. 
The  train  was  composed  of  an  engine  weighing  139,000 
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ponnds,  a  tender,  two  mail  ears,  a  eombination  car,  and 
five  other  cars,  one  of  the  five  being  a  chair-car,  and  plain- 
tiff was  injured  by  reason  of  the  derailment  of  part  of  the 
train.  At  the  time  of  this  derailment,  plaintiff,  as  a  passen- 
ger, was  seated  in  one  of  the  seats  of  the  chair-car,  as  di- 
rected bv  the  servants  of  the  defendant,  and  that  car  was 
derailed,  thrown  from  the  track,  precipitated  over  a  bank 
and  turned  over.  At  the  time  of  this  derailment  the  train 
was  running  at  a  high  rate  of  speed  on  a  curved  track,  in  a 
generally  eastern  direction,  and  the  derailment  and  pre- 
cipitation of  the  car  down  the  bank  was  caused  by  the  break- 
ing and  displacement  of  the  north  rail  of  a  switch  in  the 
track  at  the  point  where  the  derailment  occurred.  Each 
of  the  rails  in  this  switch  was  straight  from  end  to  end,  but 
at  the  point  where  it  was  maintained  there  was  a  curve 
amounting  to  about  two  degrees.  A  train  approaching  this 
switch  from  the  west  would  descend  a  continuous  and  heavy 
grade  on  a  straight  track  from  a  point  at  least  one-half  mile 
west  of  said  switch  to  a  point  about  three  hundred  yards 
west  of  said  switch,  and  then  descend  a  continuous  heavy 
grade  upon  a  curved  track  to  a  point  at  least  two  hundred 
vards  east  of  the  switch. 

On  January  28,  1895,  the  switch  in  question  was  con- 
structed as  follows:  On  the  inside  of  each  of  the  movable 
rails  of  said  switch,  parallel  therewith,  and  at  a  distance  of 
two  or  three  inches  therefrom,  there  was  a  guard-rail  of 
sufficient  length  to  receive  the  bolts  hereinafter  described. 
The  guard-rail  was  bolted  through  three  cast  iron  fill  blocks, 
some  two  or  three  inches  in  thickness,  to  the  switch  rail, 
such  guard-rails  being  so  bolted  to  said  switch  rails  at  three 
points, — first,  at  a  point  feome  few  inches  from  the  movable 
end  of  such  switch  rails;  second,  at  a  point  some  four  feet 
from  the  movable  end  of  the  switch  rails,  and  third,  at  a 
point  some  fotir  feet  from  the  said  second  point,  with  the 
outer  point  of  such  guard  rails  extending  a  few  inches  east 
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of  it  and  beyond  the  movable  end  of  such  switch  rail,  and 
with  a  tie-bar  connecting  the  east  end  of  said  guard-rails  at 
a  point  east  of  the  east  end  of  such  switch  rails,  which 
tie-bar  was  also  used  to  throw  the  switch  from  one  side  toi 
the  other,  and  no  tie-bar  whatever  connected  such  movable 
switch  rails  or  guard-rails,  except  the  tie-bar  at  the  end  of 
the  guard-rails  above  described. 

At  the  point  where  this  switch  was  maintained  there  was 
a  side-track  extending  westward  therefrom  on  the  north 
side  of  the  main  track,  and  the  west  end  or  hinge  end  of  the 
south  rail  of  the  switch  connected  with  the  south  rail  of  the 
side-track,  and  the  west  end  or  hinge  end  of  the  north 
rail  of  the  switch  connected  with  the  north  rail  of  the  nmn 
track,  so  that  when  the  movable  end  of  the  switch  was 
thrown  to  the  north,  a  continuous  line  was  formed  from  the 
main  track,  and  with  a  train  of  cars  passing  from  west  to 
eastson  the  main  track,  the  north  wheels  of  the  train  would 
run  upon  and  along  the  north  switch  rail,  and  the  south 
wheels  along  the  south  rail  of  the  main  track. 

To  secure  reasonable  safety  in  the  operation  of  railroad 
trains,  it  is  necessary  to  have  the  rails  spiked  to  the  ties  on 
both  sides  at  every  eighteen  or  twenty  inches,  or,  at  the 
very  most,  about  twenty-five  inches.  This  is  done,  first,  to 
prevent  the  rail  from  breaking,  and,  second,  in  a  case  of 
break,  to  prevent  the  displacement  of  the  rail  and  the  con- 
sequent derailment  of  the  cars.  It  is  not  a  fact  that,  where 
rails  are  secured  and  held  by  spikes,  or,  in  case  of  switches 
by  the  tie-bars,  there  may  be  frequent  breaks  in  the  rails 
of  a  track  without  the  derailment  of  the  train  of  cars  paso- 
ing  over  such  break. 

In  the  construction  of  a  switch  it  is  ordinarily  proper,  to 
secure  safety,  so  to  fasten  the  two  rails  of  the  switch  as  to 
make  them  as  rigid  as  possible.  When  a  switch  in  a  railroad 
track  ifl  used  for  passing  fast  trains  over  it,  it  is  necessary, 
in  order  to  secure  reasonable  safety,  that  the  rails  of  such 
switch,  if  nineteen  feet  long,  should,  by  means  of  tie-bars, 


MAY  TERM,  1900— Vol.  156.  88 

Tern  Haute,  etc.,  R.  Co.  v.  Sheeks. 

Mt  distances  of  not  more  than  fonr  feet  apart,  be  secured,  to 
preyent  breaking  and  displacement  of  the  rails  and  conse- 
quent derailment  of  the  cars.  At  the  time  the  cars  in  ques- 
tion in  this  case  were  derailed — on  January  28,  1895, 
there  were  not  any  tie-bars  connecting  the  two  rails  of  the 
switch  in  question  except  the  throw  bar  at  the  east  end  of 
the  guard-rail,  and  for  the  whole  length  of  the  switch  rail 
in  question,  to  wit,  nineteen  feet,  there  was  nothing  that 
would  prevent  its  displacement  if  it  broke  under  a  train. 
For  ten  feet  of  the  switch  rail  in  question  there  was  nothing 
to  prevent  its  being  broken  by  a  lateral  pressure  of  the 
train,  except  the  strength  of  the  rail. 

Steam  was  operating  on  the  engine  as  the  train  in  ques- 
tion approached  said  switch  from  the  west  on  the  day  and 
trip  of  said  derailment,  and  as  it  came  down  the  grade  and 
onto  the  switch;  and  when  the  train  came  upon  said  switch 
it  was  running  at  a  rate  of  fifty  miles,  which  was  a  higher 
rate  of  speed  than  its  usual  rate.  The  train  was  nineteen 
minutes  late  when  it  struck  said  switch,  and  its  regular 
schedule  time  required  it  to  run  forty-five  miles  an  hour. 
The  locomotive  engine  which  was  drawing  the  train  in  ques- 
tion was  extraordinarily  large  and  heavy, 

A  sufficient  number  of  tie-bars  connecting  the  rails  of  a 
switch  will  not  prevent  a  lateral  movement  of  the  rails. 
The  switch  in  question  was  not  so  constructed  as  to  prevent 
as  much  as  possible  such  lateral  movement,  considering  the 
necessity  for  moving  the  same.  The  evidence  shows  that 
when  the  track  rails  of  the  main  track  were  properly 
spiked  it  is  only  very  rarely  that  a,  broken  rail  will  cause  a 
train  of  cars  to  leave  the  track.  A  switch  over  which  fast 
trains  are  run  should  be  so  constructed  as  that  the  rails 
composing  the  switch  will  be  held  as  nearly  as  possible  in 
place  if  a  break  should  occur  in  one  of  the  switch  rails.  The 
switch  in  question  in  this  case  was  not  so  constructed.  The 
derailment  of  the  cars  in  question  in  this  case  was  caused  by 
the  defendant  running  a  very  heavy  passenger  train  at  a 
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very  high  rate  of  speed  down  a  heavy  grade  'ipon  a  curve, 
having  near  its  middle  an  unsafe  switch.  Said  switch  «vas 
located  upon  an  embankment  about  ten  feet  high,  at  a 
place  where  there  was  a  one-degree  curve  in  the  railroad 
track,  the  inner  or  shorter  side  of  said  curve  being  on  the 
south  side  of  the  track.    This  curve  was  a  light  one. 

The  switch  in  question  consisted,  in  part,  of  two  movable 
rails,  each  nineteen  feet  long,  connected  with  other  rails 
of  the  track  at  the  hinge  end  of  the  switch,  and  securely 
fastened  to  ties  and  the  rails  with  which  they  connected. 
The  point  where  these  rails  were  so  connected  is  called  the 
heel  of  the  switch,  and  the  switch  rails  extended  eastward 
from  that  point.  Towards  their  eastward  end  said  rails 
were  planed  off  so  as  to  be  brought  to  a  sharp  point  at  the 
east  end.  This  tapering  point  was  about  eight  feet  long 
from  the  place  where  the  rail  began  to  taper  to  the  extreme 
sharp  point  thereof,  and  said  planed  or  beveled  part  of  the 
north  movable  rail  was  brought  alongside  and  against  a  rail 
of  full  size  when  the  switch  was  shifted  to  the  north.  The 
planed  or  beveled  part  of  the  south  movable  rail  was  brought 
against  another  rail  of  that  size  when  the  switch  was  shifted 
to  the  south.  These  planed  and  smaller  portions  of  said 
switch  rails  were  reenforced  by  rails  of  full  size  fastened 
thereto  at  intervals  of  about  three  feet,  and  extending  from 
the  sharp  point  westward  about  eight  feet.  The  portions  of 
the  switch  rails  from  the  west  end  of  said  reenforcing  rail 
to  the  heel  of  the  switch  were  secured  by  spikes  driven  into 
the  ties,  and  placed  as  near  the  rail  as  they  could  be  driven 
and  still  allow  the  movement  necessary  in  shifting  a  switch. 

At  the  time  of  the  accident  the  north  movable  rail  of 
said  switch  was  shifted  to  the  north  so  that  the  planed  por- 
tion of  it  came  against  a  rail  of  full  size,  and  that  portion  of 
said  north  rail  between  the  west  end  of  the  reenforcing  rail 
and  the  heel  then  rested  against  the  spikes  driven  into  the 
ties  along  the  north  side  of  said  portion  of  said  rail.  The 
movable  rails  of  said  switch  were  tied  together  by  a  connect- 
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ing  bar  near  the  east  end  thereof  attached  to  the  reenforc- 
ing  rails.    Said  switch  was  known  as  a  Channel  split  switch. 

The  accident  was  caused  by  a  break  in  the  north  jrail  of 
said  switch  abont  eight  feet  from  the  heel  thereof.  There 
was  no  flaw  in  the  rail  at  that  point.  A  number  of  trains, 
including  number  twenty,  had  run  over  said  switch  each  day 
for  more  than  two  years  while  it  was  placed  and  constructed 
as  it  was  at  the  time  of  the  accident.  There  was  nothing  in 
the  condition  and  appearance  of  said  switch  rail  to  indicate 
that  there  was  any  more  danger  of  its  breaking  at  the  time 
of  said  accident  than  there  had  been  since  it  had  been  in 
use  at  said  place.  The  snow  had  been  swept  from  the  switch 
about  two  and  a  half  hours  before  tlie  accident,  and  there 
was  then  nothing  in  the  appearance  of  the  switch  at  the  time 
of  the  accident  to  indicate  that  it  was  not  as  safe  as  it  had 
been  before  that  time.  There  was  nothing  in  the  appear- 
ance of  the  switch  at  the  time  of  the  accident  to  indicate 
that  it  would  not  carry  trains  as  it  had  been  doing  before. 

At  the  time  of  the  accident  there  was  not  any  known 
means  of  preventing  rails  of  a  railroad  from  breaking.  The 
probability  of  such  breaking  is  greater  in  cold  weather. 
The  28th  day  of  January,  1895,  was  a  cold  day.  The  ther- 
mometer on  that  day  indicated  a  temperature  of  ten  degrees 
above  zero.  The  switch  rails  in  said  Channel  switch  were 
made  by  the  Carnegie  Steel  Company,  of  Pittsburgh,  which 
was  a  reputable  manufacturer  of  such  rails.  If  a  rail  in  a 
railroad  track  is  broken  upon  a  straight  track,  such  breaking 
will  sometimes  derail  a  train.  For  more  than  three  years 
the  defendant,  upon  diflPerent  parts  of  its  railroad,  had  used 
a  number  of  Channel  switches  of  the  same  pattern  with  the 
one  that  broke  at  Coatesville,  and  laid  in  the  same  manner, 
and,  under  the  evidence  in  this  case,  there  was  nothing  de- 
veloped by  the  use  of  said  switches  during  the  time  named 
to  suggest  they  were  an  unsafe  kind  of  switch.  The  rails 
in  the  track  at  and  near  the  point  where  said  accident  oc- 
curred were  steel  rails  of  the  weight  of  seventy  pounds  per 
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yard.  The  rails  constituting  the  switch  were  placed  there 
in  the  summer  of  1893,  and  there  was  nothing  before  the 
happening  of  said  accident  to  indicate  that  they  were  not 
heavy  enough  for  the  use  to  which  they  were  put,  nor  was 
there  anything  before  said  accident  to  indicate  that  such 
rails  would  not  safely  carry  the  train  and  engine  that  were 
running  over  them  at  the  time  of  the  accident  The  rail 
at  the  point  it  broke  was  a  full  sized  rail,  weighing  seventy 
pounds  to  the  yard. 

The  defendant  had  in  its  employ,  at  and  immediately  be- 
fore the  time  of  the  accident,  a  sufficient  and  competent 
force  of  men  charged  with  the  duty  of  inspecting  said 
switch  and  the  track  in  the  neighborhood  thereof,  and  keep- 
ing them  in  proper  condition.  The  section  foreman  having 
such  portion  of  said  railroad  in  charge  inspected  said  switch 
about  8 :45  a.  m.  on  the  day  of  the  accident,  and  at  that  time 
said  switch  was  in  good  condition  and  repair.  One  of  the 
employes  of  defendant,  belonging  to  the  section  force  em- 
ployed upon  the  section  of  defendant's  road  where  said 
switch  was  placed,  swept  the  snow  from  said  switch  at 
about  11:45  a.  m.  on  the  day  of  the  accident,  and  at  that 
time  moved  the  east  end  of  the  switch  backwards  and  for- 
wards from  north  to  south  and  from  south  to  north,  and 
said  switch  upon  being  so  moved  worked  properly. 

Said  switch  rails  were  full  spiked  to  sufficient  ties.  Said 
ties  were  new  and  sound,  and  the  railroad  at  the  point  where 
said  switch  was  placed  was  well  ballasted.  The  main  track 
of  defendant's  railroad,  east  and  west  of  said  switch,  and 
in  the  neighborhood  thereof,  was  full  spiked  to  good  ties 
and  well  ballasted. 

Said  train  was  derailed  immediately  at  the  east  end  of 
said  switch,  and  towards  the  south  side  of  the  railroad  track. 
At  the  time  of  its  derailment  the  train  was  not  running  at 
its  usual  schedule  rate.  This  schedule  rate  was  not  too  high 
for  reasonable  safety.  Fp  to  the  time  of  the  accident  noth- 
ing had  been  developed  in  the  operation  of  defendant's 
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rmilroftd  to  indicate  that  such  schedule  time  was  too  high  for 
reasonable  safety.  There  were,  in  all,  eight  cars  in  the 
train,  of  which  fonr  at  the  rear  of  the  train  were  derailed. 
The  accident  happened  about  2:19  p.  m. 

At  the  time  the  cars  were  derailed,  the  plaintiff  was 
seated  in  the  chair^ar  next  to  the  rear  seat  of  the  car.  She 
waa  thrown  about  against  the  various  objects  in  the  car,  and 
in  such  manner  that  when  she  became  conscious  she  was 
at  the  front  end  of  the  chair-car.  When  she  first  became 
conscious  she  could  not  see  or  feel,  but  she  feared,  and  had 
reason  to  fear,  that  the  car  was  on  fire.  The  horrors  of  her 
situation  when  she  became  conscious  gave  her  such  a  nervous 
shock  as  to  tend  to  bring  about  a  deep  seated  disease  of  the 
nerve  centers.  Because  of  the  injury  she  received  at  the 
time  of  said  derailment  she  has  become  permanently  lame  in 
her  right  leg,  so  that  probably  she  will  have  to  walk  on 
crutches  the  rest  of  her  life;  and  her  spine  has  become  per- 
manently injured  so  that  she  will  suffer  more  or  less  there- 
from all  her  life.  She  has  become  wholly  unfit  to  perform 
any  labor,  either  mental  or  physical,  because  of  the  in- 
juries received  at  said  time.  She  was  so  badly  injured  that 
she  can  never  perform  the  function  of  a  wife  or  mother. 
These  conditions  are  permanent.  Her  injuries  have  ren- 
dered her  despondent,  so  as  to  cast  a  gloom  over  her  whole 
future  life.  Her  lower  limbs  have  become  partially  para- 
lyzed because  of  the  injury  to  her  spine ;  her  left  arm  has 
become  partially  useless  by  reason  of  her  injuries  so  re- 
ceived at  said  time;  she  suffers  at  times  with  violent  pains  in 
her  head  and  back  because  of  such  injuries  received  at  said 
time,  and  for  the  same  reason  she  is  sleepless  and  restless; 
her  right  limb  is  very  much  shrunken,  both  above  and  below 
the  knee;  she  suffers  constantly  from  inability  to  breathe 
properly;  is  subject  often  to  muscular  tremors;  has  lost  her 
appetite;  the  actions  of  her  heart  and  bowels  are  seriously 
interfered,  with  from  time  to  time;  she  has  been  reduced  in 
weight  from  120  pounds  to  ninety  pounds.     She  was  in 
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perfect  health  just  before  she  was  injured  as  aforesaid.  At 
the  time  of  her  injury  her  income  from  acting  as  a  trained 
nurse  and  giving  massage  treatment,  and  other  matters,  was 
at  least  $800  a  year.  The  regular  pay  of  a  trained  nurse  is 
from  fifteen  to  twenty-five  dollars  per  week,  according  to 
the  kind  of  case  she  is  employed  in.  From  the  time  of  the 
injuries  until  now  the  plaintiff  has  required  the  attendance 
of  two  nurses,  alternately,  her  mother  and  her  sister.  A  rea- 
sonable compensation  for  such  nursing  is  $1,000.  The 
plaintiff,  since  her  said  injuries,  has  been  totally  and  con- 
tinuously disabled  from  work;  has  suffered  great  pain  of 
body  and  distress  of  mind  because  of  such  injuries,  and  all 
of  such  injuries  were  caused  to  plaintiff  by  being  precipi- 
tated in  said  car  over  and  down  said  embankment.     • 

It  is  insisted  by  appellant's  learned  counsel  that  their 
motion  for  judgment  on  the  special  verdict  ought  to  have 
been  sustained,  and  the  motion  of  appellee  for  judgment 
thereon  in  her  favor  should  have  been  denied, — ^first,  be- 
cause the  facts  found  are  not  sufficient  to  authorize  the  con- 
clusion, as  a  matter  of  law,  that  appellant  was  guilty  of  neg- 
ligence, as  charged  in  the  .complaint;  second,  because  the 
facts  are  not  sufficient  to  authorize  the  conclusion,  as  a  mat- 
ter of  law,  that  there  was  absence  of  contributory  negligence 
upon  the  part  of  appellee;  third,  that  appellee  must  recover, 
if  at  all,  upon  the  theory  presented  by  her  complaint,  and 
that  the  facts  contained  in  the  special  verdict  do  not  sustain 
the  theory  of  her  complaint.  Therefore,  it  is  contended 
that  the  verdict  was  not  sufficient  to  support  a  judgment  for 
appellee  on  either  the  fourth  or  fifth  paragraph  of  the  com- 
plaint. They  concede  that,  had  appellee's  complaint,  by 
simple  averments,  disclosed  that  she,  on  the  day  named, 
having  paid  the  required  fare,  became  a  passenger  on  one 
of  appellant's  trains,  to  be  carried  to  a  certain  point,  and 
that,  during  her  passage,  the  train  upon  which  she  was 
being  carried  had  been  derailed,  and  thrown  down  a  steep 
embankment,  by  reason  whereof  she  sustained  severe  and 
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permanent  injuries,  as  alleged,  all  without  any  fault  what- 
ever upon  her  part,  but  being  due  solely  to  the  negligence 
of  appellant,  that,  on  the  trial,  under  the  issues  joined  upon 
such  a  complaint,  proof  of  the  derailment  of  the  train  would 
be  sufficient  to  make  a  prima  facie  case  of  negligence 
againsjt  appellant,  and  "a  complete  defense  to  the  action 
could  only  be  made  by  showing  that  the  accident  was  one 
that  could  not  have  been  prevented  by  the  exercise  of  that 
high  degree  of  care  which  the  law  requires  of  a  carrier  of 
passengers/' 

No  such  cause  of  action,  it  is  said,  as  would  have  been 
stated  under  such  general  averments  is  presented  by  the 
complaint  in  this  case,  for  the  reason  that,  under  each  of 
its  paragraphs,  the  negligence  complained  of  is  minutely 
and  specifically  slated;  and  appellant  was  therefore  called 
upon  to  defend  only  against  the  particular  negligence 
charged ;  and  the  right  of  appellee  to  recover  depended  upon 
satisfactory  proof  being  made  by  her  that  appellant  was 
guilty  of  negligence,  as  charged  in  her  complaint. 

It  is  further  claimed  that  whatever  right  of  recovery  she 
may  have,  under  the  facts  stated  in  the  verdict,  must  rest 
exclusively  either  upon  the  fourth  paragraph  of  the  com- 
plaint or  upon  that  part  of  the  fifth  paragraph  which  charges 
negligence  upon  the  part  of  appellant  in  the  use  of  an  un- 
safe or  dangerous  switch.  In  support  of  this  argument, 
counsel  insist  that  the  special  verdict  will  not  support  the 
judgment  for  appellant  upon  the  fourth  paragraph,  for  the 
reason  that  it  "presents  the  theory  that  appellee  was  in- 
jured by  the  derailment  of  the  car  in  which  she  was  riding; 
that  this  derailment  was  caused  by  the  displacement  of  a 
piece  of  a  rail  which  broke  under  the  forward  part  of  the 
train,  and  this  displacement  would  not  have  occurred,  if,  in 
the  performance  of  its  duty,  appellant  had  been  Tising  a 
switch  of  the  kind  it  is  declared  appellant  was  in  duty  bound 
to  use.  No  case  is  presented  by  this  paragraph  of  failure 
to  use  a  switch  that  would  prevent,  as  nearly  as  possible, 
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the  displacement  of  the  pieces  of  the  broken  switch  rail. 
The  theory  is  that  appellant  was  required  to  use  the  switch 
described  in  that  paragraph,  which,  it  is  averred,  should 
have  been  constructed  with  tie-bars  in  a  manner  that  would 
'effectually  hold  such  movable  switch  rails  firmly  parallel  to 
each  other;  or,  in  the  event  one  of  such  rails  shall  be  broken, 
hold  the  two  pieces  thereof  parallel  to  the  rail  which  has 
not  been  broken.'  '* 

Continuing,  counsel  insist  that  the  issues  thus  presented 
must  not  be  confused  with  one  involving  the  question 
whether  or  not  appellant  was  using  a  switch  of  such  a  kind 
as  that  in  the  event  one  of  the  switch  rails  should  break 
under  a  passing  train  the  pieces  thereof  ^  Vould  be  held,  as 
nearly  as  posstbh,  in  place  and  as  nearly  as  possible  parallel 
with  the  other  switch  rail".  Upon  this  view  of  the  case 
the  insistence  is  that  the  principal  question  to  be  tried  and 
determined,  under  the  issues  joined  upon  the  fourth  para- 
graph, was :  ^^Can  a  switch,  by  the  use  of  a  sufficient  num- 
ber of  tie-bars,  be  so  constructed  as  that  any  displacement 
of  the  pieces  of  a  rail  that  breaks  under  a  passing  train  will 
be  prevented  and  the  train  be  not  thrown  from  the  track  J" 

It  is  conceded  that  possibly  appellee  may  contend  that  the 
special  verdict  discloses  that  the  train,  upon  which  she  was 
a  passenger  at  the  time  of  the  accident,  was  derailed,  and 
that  the  injuries  of  which  she  complains  were  thereby  in- 
flicted; therefore,  under  the  rule  applicable  to  cases  by  a 
passenger  against  a  carrier,  the  derailment  in  question 
would  raise  a  presumption  of  negligence  against  appellant, 
to  the  extent  that  reasonable  safety  required  the  use  of  tie- 
bars  in  switches,  to  prevent,  as  much  as  possible  the  break- 
ing and  displacement  of  the  switch  rails;  that  the  switch  in 
question  had  no  tie-bars,  and  was  not  constructed  in  a  man- 
ner that  would  prevent,  aa  much  as  possible,  lateral  motion 
of  the  switch;  and  therefore  the  facts  found  by  the  verdict 
are  sufficient  to  authorize  the  conclusion  that  appellant's 
negligence  caused  the  injuries  mentioned  in  the  complaint 


MAY   TERM,  1900— Vol.  166.  91 

Xene  Haute,  etc.,  B.  Ca  v.  Sheeka. 

■  -  I  MIIIMIIMMIII- 

It  is  contendecly  however,  that  upon  this  view  of  the  quea- 
tioD  the  verdict  does  not  embrace  facts  sufficient  to  support 
a  recovery,  for  the  reason  that  the  presumption  of  negli- 
gence, arising  out  of  the  derailment  of  the  train,  is  entirely 
destroyed  or  overcome  by  other  facts  embraced  in  the  ver- 
dict 

CounBels'   interpretation  of  the  fourth  paragraph  of  the 
complaint,  in  respect  to  its  theory  and  the  burden  which  it 
cast  upon  appellee,  can  not  in  reason  be  tenable.    It  can  not 
be  successfully  asserted  that  because  she  by  her  complaint 
has  been  more  particular  and  specific  in  describing  tlie  do- 
ficiencies  of  the  switch  in  controversy  than  was  necessarily 
required,  therefore  she  can  not  recover  unless  she  proves  all 
the  particular  defects  as  charged  in  the  complaint.     Ee- 
duce^l  to  a  simple  proposition,  the  gravamen  of  the  fourth 
paragraph  of  the  complaint  may  be  said  to  be  that,  while  the 
Telation  of  passenger  and  carrier  existed  between  appellee 
and  appellant,  she  was  injured  by  the  derailment  of  the 
train  upon  which  she  had  taken  passage;  that  the  derailment 
was  due  to  a  broken  rail  in  a  certain  switch  located  on  ap- 
pellant's road  near  the  town  of  Coatesville,  in  the  construc- 
tion and  maintenance  of  which  switch  appellant  was  gnilty 
o{  negligence.    It  can  not  be  said  that  the  complaint  charges 
only  specific  acts  of  negligence,  and  none  in  general.    It  is 
true  that  appellee  was  not  content  to  stop  at  the  general 
averments  of  negligence  in  respect  to  the  switch  which 
caused  the  accident;  but  she  proceeded  to  particularize  or 
point  out  with  more  precision  than  was  required,  under  the 
circumstances,  the  deficiency  of  the  switch  which  rendered 
it  unsafe. 

Ordinarily,  a  complaint,  under  the  rules  of  good  pleading, 
is  required  to  be  particular  enough  to  apprise  the  dofondaut 
of  the  substantial  case  which  the  plaintiff  will  sock  to  es- 
tablish upon  the  trial;  and  such  a  general  statement  of 
facts,  either  in  a  complaint  or  answer,  as  will  admit  of  almost 
any  proof,  is  bad  pleading.     In  cases  like  the  one  at  bar, 
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where  the  relation  of  passenger  and  carrier  existed  at  the 
time  of  the  accident,  less  certainty  or*  particularity,  in  charg- 
ing the  negligence  to  which  the  injury  sustained  is  attrib- 
uted, is  required  than  is  in  cases  of  a  different  character 
arising  out  of  negligence.  The  principal  reason  which  sup- 
ports this  rule  is  obvious.  The  carrier  is  presumed  to  be 
familiar  with  its  own  road  and  also  with  the  appliances  and 
means  employed  in  the  operation  of  its  trains  and  the  trans- 
portation of  passengers  over  its  road.  All  of  these  are  con- 
sidered to  be  matters  peculiarly  within  the  knowledge  of  the 
carrier;  and  when  a  passenger  sues  for  an  injury  sustained 
by  him  on  account  of  an  accident  due  to  the  negligence  of  a 
carrier  in  the  operation  of  its  trains,  or  to  its  negligence  in 
the  construction  and  maintenance  of  its  road,  or  to  its  negli- 
gence in  the  use  of  appliances  or  means  of  transportation, 
it  is  not  incumbent  upon  him  to  state  in  his  complaint  the 
particulars  constituting  the  negligence  of  which  he  com- 
plains. Louisville,  etc.,  R.  Co.  v.  Hendricks,  128  Ind.  462; 
Anderson  v.  Scholey,  114  Ind.  553;  Cincinnati,  etc.,  R. 
Co.  V.  Chester,  67  Ind.  297;  Clarh  v.  Chicago,  etc.,  R.  Co., 
15  Fed.  588;  Thompson  on  Car.  p.  547,  §9;  Ware  v.  Gay, 
11  Pick.  106;  Eldridge  v.  Long  Island  R.  Co.,  1  Sand.  (S. 
C.)  89;  Allender  v.  Chicago^  etc.,  R.  Co.,  37  Iowa  264. 

It  certainly  can  not  be  true,  as  counsel  for  appellant  seem- 
ingly contend,  that,  under  either  the  fourth  or  fifth  para- 
graph of  the  complaint,  the  principal  question  to  be  decided 
upon  the  issues  joined  thereon  was:  Could  a  switch,  by  the 
use  of  a  sufficient  number  of  tie-bars,  be  so  constructed  that 
any  displacement  of  the  pieces  of  the  switch  rail,  when 
broken  by  a  passing  train,  would  be  prevented?  Upon  this 
assumption  counsel  advance  the  argument  that,  in  order 
to  recover,  appellee  must  prove  that  the  switch  in  question 
could  and  ought  to  have  been  so  constructed,  that  the  rails 
thereof  would  have  been  securely  fastened  in  their  position 
to  each  other,  so  that  in  the  event  either  of  the  rails  broke 
under  a  train,  the  pieces  of  such  broken  rail  would  be  held 
in  their  position  and  prevent  a  derailment  of  the  train. 
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It  is  then  asserted  that,  inasmuch  as  the  special  verdict 
does  not  disclose  that  it  is  possible  to  construct'such  a  switch, 
but  does  show  that  it  is  impossible  to  do  so,  it  must  follow 
that  the  appellee  has  failed  to  maintain  her  action. 

We  concede  the  contention  of  appellant's  counsel  that  it 
is  a  familiar  rule  that  a  plaintiff  must  recover  secundum 
allegata  et  probata.  The  recovery,  if  at  all,  must  be  upon 
the  cause  of  action  stated  in  the  complaint,  and  where  the 
court  or  jury  finds  upon  a  cause  substantially  different  from 
the  one  alleged  in  the  complaint,  the  plaintiff  will  fail.  But 
it  must  be  remembered  that  there  is  another  familiar  rule 
of  practice  which  authorizes  a  recovery  when  the  plaintiff 
has  proved  the  substance  of  the  material  issues  constituting 
the  cause  of  action  set  forth  in  his  complaint. 

One  of  the  essential  issues  under  either  of  the  above  men- 
tioned paragraphs  is:  Was  appellant's  road,  at  the  time  of 
the  accident,  unsound  and  unsafe  by  reason  of  the  defective 
switch  which  is  alleged  to  have  caused  the  derailment  by 
reason  of  its  broken  rail?  This  evidently  is  the  theory  upon 
which  each  of  these  paragraphs  proceeds.  It  is  true  that 
the  essence  of  the  infirmity  imputed  to  the  switch  by  the 
particular  averments  of  the  complaint  is  a  deficiency  of  iron 
bars  connecting  the  movable  rails. 

The  charge  in  the  paragraphs  mentioned,  to  the  effect  that 
the  negligence  of  appellant  arises  out  of  its  constructing 
and  maintaining  this  switch  in  a  defective  and  unsafe  con- 
dition, possibly,  under  the  circumstances,  had  the  effect  of 
relieving  appellant  on  the  trial  from  meeting  or  attempting 
to  disprove  any  other  negligence  in  regard  to  the  derail- 
ment of  the  train,  for  the  reason  that  appellee,  having 
charged  appellant  with  being  alone  guilty  of  negligence  in 
respect  to  the  svdtch,  would,  upon  the  trial,  be  confined  to 
that  theory,  and  could  not  rely  upon  other  groundsiof  negli- 
gence as  the  result  of  the  accident.  Upon  no  view  of  the 
case  can  it  bo  said,  we  think,  that  appellee,  in  order  to  suc- 
ceed, must  prove  all  of  the  particular  infirmities  or  deficien- 
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cies  alleged  in  regard  to  the  switch.  As  heretofore  stated, 
proof  of  the  essence  or  gravamen  of  her  cans^  of  action 
would  be  sufficient  The  facts  alleged  in  the  complaint,  dis- 
closing as  they  do  the  relation  of  passenger  and  carrier,  also 
the  occurrence  of  the  accident  and  the  injuries  sustained 
by  appellee  thereby,  enable  her  to  avail  herself  of  the  bene- 
fit of  the  rule  which  authorizes,  upon  the  consideration  of 
such  facts,  the  presumption  of  negligence  upon  the  part  of 
the  carrier.  The  charge  as  to  appellant's  negligence  in  the 
construction  and  maintenance  of  the  switch  was  notice  to  it 
to  bring  forward  facts  to  show  that  there  was  no  negligence 
in  this  respect,  but  it  certainly  can  not  be  affirmed  that, 
by  the  particular  averments  in  her  complaint,  she  thereby 
relieved  appellant  of  the  burden  of  showing,  under  the  cir- 
cumstances, what  the  law  exacted  of  it 

The  duty  of  a  railroad  company  engaged  in  carrying  pas- 
sengers is  one  well  defined.  While  the  company,  as  a  car- 
rier of  passengers,  is  not  an  insurer  of  their  safety,  still,  in 
consideration  of  the  great  danger  to  human  life  consequent 
upon  the  neglect  of  duty  upon  the  part  of  the  company,  the 
law  exacts  of  it  the  exercise  of  the  highest  practicable  care 
for  the  safety  of  its  passengers  in  the  operation  of  its  trains, 
and  in  keeping  its  road,  machinery,  and  appliances  in  a 
safe  condition;  and  for  any  failure  to  exercise  such  care, 
and  for  a  slight  neglect  of  its  duty  in  this  respect,  it  is  liable 
to  a  passenger,  who  is  himself  without  fault,  for  an  injury 
sustained  as  the  result  of  such  negligence.  Louisville^  etc.y 
R.  Co.  V.  Hendricks,  128  Ind.  462;  Louisville^  etc.,  Ferry 
Co.  V.  Nolan,  185  Ind.  60,  and  cases  there  cited;  4  Elliott 
on  Railroads,  §§1586,  1587, 1588,  1589. 

Of  course,  where  one  sues  a  railroad  company  for  in- 
juries received,  through  its  negligence,  while  a  passenger 
on  its  train,  he  has  the  burden  of  proving  negligence  and  all 
of  the  other  material  facts  which  constitute  his  cause  of  ac- 
tion; and  this  onvA,  as  we  have  already  said,  rested  upon 
appellee.     By  reason  of  the  high  degree  of  care  and  dili- 
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genee  which  a  railroad  company  is  required,  at  its  peril, 
to  exercise  for  the  safety  of  its  passengers,  another  well 
settled  rule  heretofore  mentioned,  in  regard  to  the  pre- 
sumption of  negligence  in  casea  like  this,  obtains.  This 
presumption  is  said  to  arise  against  the  carrier  where  an  ac- 
cident happens  on  its  road  by  which  a  passenger  receives 
an  injury  by  derailment  of  a  train  or  breaking  down  of  it* 
road  bed,  carriages,  equipments,  or  other  appliances  owned 
or  controlled  by  such  company  and  used  by  it  in  the  opera- 
tion of  its  road.  While  the  burden  is  upon  the  passenger 
suing  to  maintain  the  affirmative  of  the  issue,  still,  under 
such  circumstances,  the  mere  happening  of  the  accident  is 
at  least  prima  fiieie  evidence  of  the  negligence  upon  the 
part  of  the  company  or  carrier,  and  it  will  be  incumbent 
upon  the  latter  to  produce  evidence  which  will  excuse  the 
prima  facie  failure  of  duty  on  its  part;  or,  in  other  words, 
it  has  the  burden  of  proving,  in  order  to  rebut  the  pre- 
sumption of  n^ligence,  under  the  circumstances,  that  the 
aeddent  could  not  have  been  avoided  by  the  exercise  of  the 
highest  practical  care  and  diligence.  Pittsburgh,  etc.y  R. 
Co.  V.  Wiliiams,  74  Ind.  462;  Memphis y  etc.,  Co.  v.  Mc* 
Cody  83  Ind.  392,  43  Am.  Rep.  71;  Terrs  HautSy  etc.y  R. 
Co.  Y.  Bucky  96  Ind.  346,  49  Am.  Rep.  168;  Bedfordy  etc.y 
R.  Co.  V.  RainboUy  99  Ind.  651;  Clevelandy  etc.y  R.  Co.  v. 
NeweUy  104  Ind.  264,  64  Am.  Rep.  312;  LouisvillSy  etc.y 
R.  Co.  V.  Jones y  108  Ind.  551;  Anderson  v.  Bcholeyy  114 
Ind.  668;  Louisvilh,  etc.j  R.  Co.  v.  Snyder y  117  Ind.  435, 
10  Am.  St.  60,  3  L.  R  A.  434;  LouisvilUy  etc.y  R.  Co.  v. 
HendriciSy  128  Ind.  462;  LouisvilUy  etc.y  R.  Co.  ▼.  Miller y 
141  Ind.  633;  Edgerton  v.  New  York,  etc.y  R.  Co.,  89  N. 
Y.  227;  Elliott  on  Railroads,  §1644;  Hutchinson  on  Car., 
§800;  Thompson  on  Car.,  pp.  210,  211;  vide  authorities 
coUeeted  in  note  to  Parish  v.  Reigle,  62  Am.  Dec.  679. 

In  Edgerton  v.  New  York,  etc.,  R.  Co.,  supray  the  rea- 
son for  the  rule  is  aptly  stated  as  follows:  "Experience 
proves  that  when  the  track  and  machinery  are  in  this  con- 
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dition,  and  prudently  operated,  the  trains  will  keep  upon 
the  track,  and  run  thereon  with  entire  safety  to  those  on 
board.  Whenever  a  car  or  train  leaves  the  track,  it  proves 
that  either  the  track  or  machinery,  or  some  other  portion 
thereof,  is  not  in  a  proper  condition,  or  that  the  machinery 
is  not  properly  operated,  and  presumptively  proves  that 
the  defendant,  whose  duty  it  is  to  keep  the  track  and  ma- 
chinery in  the  proper  condition,  and  to  operate  it  with  the 
necessary  prudence  and  care,  has,  in  some  respect,  violated 
this  duty/' 

In  LouisvilUy  etc.,  R.  Co.  y/JoneSy  108  Ind.  551,  the 
rule  in  question  is  expressed  as  follows :  "When  the  plain- 
tiff made  it  to  appear  that  she  was  a  passenger  upon  ap- 
pellant's train,  and,  while  being  carried  as  such,  the  car  in 
which  she  was  seated  left  the  track  and  she  suflFered  injurie;* 
thereby,  she  had  shown  a  state  of  things  upon  which  a  pre- 
sumption of  negligence  arose  against  the  railroad  company, 
which  stood  with  the  force  and  efficiency  of  actual  proof 
of  the  fact,  and  was  available  for  her  benefit  until  nega- 
tived and  overthrown,  and  that  such  presumption  can  only 
be  overthrown  by  proof  that  the  casualty  'resulted  from  in- 
evitable or  unavoidable  accident,  against  which  no  human 
skill,  prudence  or  foresight,  as  usually  and  practically  ap- 
plied to  careful  railroad  management,  could  provide.'" 

The  cause  of  action  alleged  in  the  fifth  paragraph  of  the 
complaint,  so  far  as  the  issue  of  negligence  is  charged  to 
arise  out  of  the  construction  and  maintenance  of  the  defect- 
ive and  unsafe  switch,  is  substantially  the  same  as  that 
alleged  in  the  fourth  paragraph  of  the  complaint;  and  upon 
such  issue,  as  well  as  others,  the  special  verdict  may  be  said 
to  respond  to  the  cause  of  action  alleged  in  either  of  these 
paragraphs.  If  either  of  these  paragraphs  can  be  said  to 
state  a  good  cause  of  action,  in  respect  to  the  issue  of  negli- 
gence upon  the  part  of  appellant,  which  its  counsel  does 
not  deny,  it  is  evident,  then,  that  the  facts  embraced  in  the 
verdict,  when  tested  by  the  well  settled  principles  of  law 
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to  which  we  have  referred,  establish  that  issue  in  favor  of 
appellee. 

It  IS  not  necessary  that  we  give  an  extensive  review  in 
this  opinion  of  the  facts  disclosed  by  the  verdict.  It  is  suiK- 
cient  to  say  that  there  are  facts  stated  therein,  among 
others,  which  unquestionably  show  that  appellant,  at  and 
previous  to  the  accident,  was  a  common  carrier  of  passen- 
gers, engaged  in  operating  a  railroad;  that  the  relation  of 
carrier  and  passenger  existed  between  it  and  appellee;  and 
that  the  latter  was  injured  by  reason  of  the  derailment  of  a 
train  upon  which  she  had  taken  passage.  The  accident,  as 
the  facts  disclose,  was  caused  by  the  breaking  and  displace- 
ment of  one  of  the  rails  of  a  switch  on  appellant's  railroad 
at  the  place  where  the  derailment  of  the  train  occurred.  The 
facts  further  disclose  that  appellant  had  failed  to  exercise 
that  high  degree  of  care  and  diligence,  which  the  law  exacts, 
in  the  construction  and  maintenance  of  the  switch  so  as  to 
secure  the  reasonable  safety  of  the  passage  of  trains  there- 
over. 

When  the  facts  in  respect  to*  the  happening  of  the  acci- 
dent, and  the  cause  thereof,  are  considered  and  tested  by 
the  rule  previously  asserted  in  regard  to  the  presumption 
arising  therefrom,  which  rule,  it  may  be  said,  is  applicable 
in  cases  of  this  kind,  in  determining  the  sufficiency  of  a 
special  verdict,  to  support  a  judgment  in  favor  of  the 
plaintiff  therein,  it  certainly  is  apparent  that  the  facts,  at 
least  substantially,  establish  in  favor  of  appellee  the  issue 
of  negligence  alleged  in  her  complaint.  Tlie  facts  in  the 
verdict,  which  may  be  said  to  be  most  favorable  to  tlie 
appellant,  fall  short,  we  think,  of  excusing  or  exonerating 
it  of  the  charge  of  negligence  established  against  it  by  tin* 
verdict  It  is  apparent  from  the  facts  found  that  everything 
in  regard  to  the  unsafe  condition  of  appellant's  road,  at  the 
point  of  the  accident,  could  have  been  as  well  ascertained 
before  the  accident  as  after,  had  appellant  exercised,  under 
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the  circumstances,  the  care  and  diligence  required.  There 
was  no  flaw  in  the  broken  rail,  as  the  facts  show,  and  it 
does  not  appear  in  any  manner  that  the  infirmities  of  the 
s\vitch  were,  prior  to  the  accident,  in  any  manner  latent  or 
hidden  from  the  observation  of  appellant's  servants.  It  is 
true  that  it  appears,  as  insisted,  that  the  rail  which  broke 
weighed  seventy  pounds  to  the  yai'd,  and  was  made  by  a 
reputable  manufacturer;  that  it  had  been  in  use  about 
eighteen  months,  and  was  well  spiked  to  sound  ties,  and 
there  was  nothing  to  indicate,  at  the  time  of  the  accident, 
but  what  the  switch  was  as  safe  for  the  use  of  trains  at  that 
time  as  it  was  before.  It  further  appears  that  the  switch 
had  been  inspected  but  a  few  hours  before  the  accident  oc- 
curred. Giving  these  facts  and  others  all  the  force  that 
can  be  legitimately  claimed  for  them,  they  fail  to  establish 
that  the  accident  was  unavoidable  or  could  have  been  pro- 
vented  by  the  exercise  of  the  highest  practicable  degree  of 
care  and  diligence  in  the  construction  and  maintenance  of 
the  switch  in  controversy.  Certainly  these  facts  can  not 
in  reason  be  held,  in  view  of  the  well  settled  and  control- 
ling rules  heretofore  mentioned,  to  be  sufficient  to  over- 
come the  negligence  against  appellant  under  the  faots  set 

r 

out  in  the  verdict.  The  burden,  as  heretofore  said,  rested 
upon  appellant  to  establish  facts  which  w^ould  overcome  or 
disprove  the  negligence  which  the  facts  in  the  verdict  es- 
tablished. In  this  it  has  clearly  failed.  The  special  ver- 
dict discloses  that  at  the  time  of  the  accident  appellee  as  a 
passenger  was  seated  in  one  of  the  seats  of  the  chair-car, 
as  directed  by  appellant's  servants,  and  that  this  car  was 
derailed  and  precipitated  over  the  bank.  It  is  virtually 
conceded  by  appellant's  counsel,  and  properly  so,  we  think, 
that  these  facts,  under  the  decision  in  the  appeal  of 
Louisville,  etc,  R.  Co.  v.  Miller,  141  Ind.  533,  553,  show 
that,  at  the  time  of  the  accident,  there  was  an  absence  of 
contributory  negligence  upon  the  part  of  appellee. 

It  is  insisted,  however,  that  the  verdict  must  go  further, 
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and  also  aflSrmatively  show  that  the  injuries  which  she 
received,  by  reason  of  the  accident,  were  not  subsequently 
aggravated  by  any  negligence  or  conduct  on  her  part.  If 
appellee,  by  her  negligence,  after  receiving  the  injuries 
due  to  the  accident,  aggravated  the  same,  or  omitted,  under 
the  circumstances,  to  exercise  ordinary  care  to  cure  and 
restore  herself,  these  were  manifestly  matters  of  defense, 
and  the  burden  of  proving  them  was  upon  appellant.  Ciiy 
of  Goshen  v.  England,  119  Ind.  368,  5  L.  K.  A.  253. 

The  case  of  Wabash  R.  Co.  v.  Miller ,  18  Ind.  App.  549, 
is  not  an  authority  in  support  of  a])pellant's  contention. 
In  that  case  the  question  involved  did  not  pertain  to  the 
aggravation  of  damages,  but,  under  the  facts  therein,  it 
related  to  the  care  which  the  plaintiflF  was  required  to  exer- 
cise in  the  first  instance  in  order  to  prevent  damages. 
It  must  follow,  and  we  so  adjudge,  that,  the  court  did  not 
err  in  rendering  judgment  in  favor  of  appellee  on  the 
special  verdict. 

It  is  next  contended  that  the  court  erred:  (1)  In  de- 
nying appellant's  motions,  made  in  advance  of  the  trial,  to 
suppress  in  whole  and  in  parts  the  deposition  of  Charles 
TV.  Comwell;  (2)  that  the  verdict  of  the  jury  is  contrary  to 
the  evidence;  (3)  that  the  damages  are  excessive.  In  re- 
gard to  the  motions  to  suppress  the  deposition  in  question, 
each  of  them  assigned  as  a  reason  and  proceeded  upon  the 
theory  that,  because  the  deponent  had  visited  the  place  of 
the  accident  sometime  after  its  occurrence,  and,  at  the  time 
of  such  visit,  made  the  measurements  and  inspections  to 
which  he  testified,  and  because  the  deposition  disclosed  that 
the  situation  between  the  time  of  the  accident  and  the 
visit  of  the  deponent  had  changed,  therefore  it  was  insisted 
that  the  deposition  as  a  whole  and  in  part  ought  to  be  sup- 
pressed as  the  evidence  was  not  relevant.  No  objections 
appear  to  have  been  made  to  the  deposition  when  it  was 
offered  and  introduced  in  evidence. 

Where  the  objections  made  to  a  deposition  before  a  trial 
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go  to  the  relevancy  of  the  evidence  therein,  which  might 
become  relevant  in  any  possible  phase  of  the  case,  the 
court  can  not  be  required  to  anticipate  its  propriety,  or  im- 
propriety, in  advance  of  its  being  offered  in  evidence. 
Worley  v.  Ilineman^  6  Ind.  App.  240,  and  cases  there  cited. 

If  the  deposition  or  any  part  thereof  was  not  relevant 
when  it  was  offered  to  be  read  in  evidence,  objections 
thereto  at  that  time  should  have  been  interposed.  No 
available  error,  under  the  circumstances,  can  be  predicated 
upon  the  ruling  of  the  court  in  denying  the  motion  to  sup- 
press the  deposition. 

We  have  read  and  considered  the  evidence,  and  are  sat- 
isfied that  it  fully  supports  all  of  the  material  facts  found 
in  the  verdict  in  favor  of  appellee,  and  we  would  not  be 
justified  in  disturbing  the  judgment  upon  the  ground  that 
it  is  contrary  to  the  evidence.  The  facts  in  the  verdict 
which  disclose  the  injury,  suffering,  and  permanent  disa- 
bility and  lamentable  condition  of  the  appellee,  as  results 
of  the  accident,  her  previous  earning  capacity,  etc.,  are  all 
sustained  bv  the  evidence.  In  consideration  of  these  facts 
and  matters,  we  would  not  be  justified  in  adjudging  that 
the  damages  are  excessive.  The  assessment  in  question  is 
not  so  large,  under  the  circumstances,  as  to  induce  the 
belief  that  the  jury,  in  fixing  the  amount,  was  actuated  by 
prejudice,  partiality,  or  corruption.  Illinois^  etc.y  R.  Co. 
V.  Cheek,  152  Ind.'  663. 

There  is  no  available  error,  and  the  judgment  is,  there^ 
fore,  affirmed. 
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Thb  Maule  Coal  Company,  etc.,  v.  Parte 

Administrator. 

[No.  18,767.    FUed  December  18, 1899.    Petition  for  substitution  of 

party  overruled  June  19,  1900.] 

BTATVTEB.Snbject'Matter.— Title.— Mines  and  Mining.— ConsHiU' 
tional  Law.— The  act  of  1891  (Acts  1891,  p.  67)  regulating  the  opera- 
tion of  coal  mines  and  vesting  the  right  of  action  for  the  recovery 
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for  the  death  of  an  employe  in  oertain  persons,  is  not  inyalid  as  em- 
bcadng  more  than  one  subject  and  matters  properly  connected 
ttierewith,  nor  because  of  its  failure  to  express  the  subject  of  the 
act  in  the  title  thereof,  under  the  provision  of  article  4,  §19  of  the 
State  Constitution  that  ''every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith,  which  subject  shall  be 
expressed  in  the  title."   pp.  lOJ^lOB. 

Mnnss  and  Mining. —Deat/i  by  Wrongful  Act.—Action,-^Partt€8,— 
Damages. — Under  the  provision  of  tiie  act  of  1891  (Acts  1891,  p.  67) 
relating  to  coal  mines,  vesting  the  right  of  action  for  the  recovery 
for  the  death  of  an  employe  in  certain  persons  therein  named,  the 
administrator  of  a  deceased  employe  of  a  coal  mining  company, 
operated  under  the  provisions  of  said  act,  cannot  maintain  an  action 
for  the  death  of  such  employe,  caused  by  an  explosion  of  gas  in  the 
mine,  although  decedent  was  employed  therein  as  a  blacksmith  at 
the  time  of  the  accident,  and  was  not  engaged  in  actually  mining 
coal.    p.  109. 

Appkal  and  EKROB.^Partie9.—Sub8titution.-^WheTe  a  cause  was 
reversed  on  appeal  for  the  reason  that  the  right  of  action  was  vested 
in  a  person  other  than  appellee,  the  person  authorized  to  maintain 
the  action  in  the  court  below  cannot  be  substituted  as  a  party  dur- 
ing the  time  granted  for  filing  a  petition  for  a  rehearing  and  be 
allowed  to  occupy  the  same  position,  and  exercise  the  same  rights, 
aa  though  he  had  been  originally  a  party  to  the  action,  pp.  109'11£. 

From  the  Gibson  Circuit  Court.     Reversed. 

A.  OOchrisi,  C.  A.  De  Bruler,  L.  W.  Oudgel,  W.  H.  H. 
Miller  and  J.  B.  Elam,  for  appellant* 
L.  C.  Emhree,  for  appellee. 

Jordan,  J. — This  action  was  commenced  and  prosecuted 
in  the  lower  court  by  appellee,  as  administrator  of  the  estate 
of  Robert  Poneleit,  against  appellant,  the  Maule  Coal  Com- 
pany of  Princeton,  Indiana,  to  recover  damages  on  account 
of  the  death  of  his  decedent  caused  by  the  alleged  negli- 
gence of  appellant. 

The  complaint  is  in  three  paragraphs  and  it  discloses  that 
the  defendant,  appellant  herein,  is  a  corporation  organized 
under  the  laws  of  this  State  and  is  engaged  in  operating  a 
certain  coal  mine  in  Gibson  county,  Indiana.  This  mine, 
at  the  time  of  the  fatal  accident,  is  alleged  to  have  been 
over  the  depth  of  400  feet,  and  was  reached  by  an  open 
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shaft.  Appellee's  decedent,  at  and  prior  to  the  date  of  his 
death,  was  in  the  employ  of  appellant  at  work  about  this 
mine  in  the  capacity  of  a  blacksmith.  The  complaint  gives 
a  description  of  the  manner  in  which  the  mine  was  venti- 
lated, and  it  appears,  from  the  averments  therein,  that  dan- 
gerous and  explosive  gases  collected  in  the  mine,  which  the 
d'efendant  neglected  to  expel  by  necessary  appliances  pro- 
vided for  ventilation,  and  that  the  persons  employed  therein 
•were  not  provided  with  suitable  safety  lamps  so  as  to  pre- 
vent an  explosion  of  such  gases.  It  further  appears  from 
the  complaint  that  appellee's  decedent,  on  the  day  of  the 
accident,  was  directed  by  appellant's  superintendent  to  go 
down  into  the  mine  to  repair  a  door;  that  he  was  supplied 
with  an  open  miner's  lamp,  and  assurances  were  given 
him  that  the  mine  was  free  of  gas  and  that  it  was  safe  for 
him  to  work  therein.  After  he  had  descended  into  the  mine 
and  while  there  engaged  in  doing  the  work  mentioned,  ap- 
pellant, it  is  charged,  allowed  certain  cages,  which  ran  up 
and  dowTi  the  shaft  and  connected  the  mine  with  the  open 
air,  to  remain  suspended  in  the  shaft  in  such  a  position  as 
to  interfere  with  the  ventilation  of  the  mine;  and  that  it 
further  negligently  permitted  certain  fans,  intended  and 
used  to  ventilate  the  mine,  to  be  stopped,  on  the  day  of  the 
accident,  for  over  one  hour;  by  reason  of  which  a  larcro 
amount  of  gas,  which  had  accumulated  in  the  mine,  ignited 
from  the  fire  of  open  lamps  to  which  it  was  exposed;  and 
that  such  gas  exploded  with  great  force  and  thereby  caused 
the  death  of  the  decedent. 

It  is  also  charged  that  Robert  Maule,  employed  by  appel- 
lant as  superintendent  and  mine  boss,  was  incompetent  for 
the  discharge  of  the  duties  imposed  upon  him  as  such  mine 
boss;  and  the  complaint  further  discloses  that  the  number 
of  men,  employed  by  appellant  in  the  operation  of  the 
mine,  was  ten  and  over;  and  it  is  also  disclosed  that  the 
deceased  left  surviving  him  a  widow  and  certain  minor 
children  dependent  upon  him  for  support;  and  that  plain- 
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ti£f  was  duly  appointed  administrator  of  his  estate;  and  it 
further  appears,  under  the  averments  of  the  pleading,  that 
the  decedent,  at  the  time  of  the  accident,  was  not  guilty 
of  contributory  negligence.  A  demurrer  for  insufficiency 
of  facts  was  overruled  to  each  paragraph  of  the  complaint, 
and,  upon  the  issues  joined,  a  trial  by  jury  resulted  in  a 
verdict  in  favor  of  appellee  and,  over  appellant's  motion  for 
a  new  trial,  judgment  was  rendered  thereon. 

It  is  first  contended  by  appellant's  counsel  that  the  com- 
plaint is  insufficient  on  demurrer  for  the  reason  that  the 
action  can  not  be  prosecuted  or  maintained  by  appellee  as 
administrator  of  the  deceased  employe.  It  is  insisted  that 
the  action  falls  within  and  is  governed  by  the  provisions 
of  an  act  of  the  legislature  pertaining  to  coal  mines,  ap- 
proved March  2,  1891  (Acts  1891,  p.  57,  §7461  et  seq. 
Bums  1894),  and  that  the  right  of  action,  which  appellee 
seeks  to  enforce,  is  lodged  by  the  legislature,  under  the  thir- 
teenth section  of  that  statute,  in  the  particular  persons 
therein  designated.  This  section  reads  as  follows:  "That 
for  any  injury  to  person  or  persons  or  property  occasioned 
by  any  violation  of  this  act,  or  any  wilful  failure  to  comply 
with  any  of  its  provisions,  a  right  of  action  against  the 
owner,  operator,  agent  or  lessee  shall  accrue  to  the  party 
injured  for  the  direct  injury  sustained  thereby,  and  in  case 
of  loss  of  life  by  reason  of  such  violation,  a  right  of  action 
shall  accrue  to  widow,  children,  or  adopted  children,  or  to 
the  parents  or  parent,  or  to  any  other  person  or  persons 
who  were  before  such  loss  of  life  dependent  for  support  on 
the  person  or  persons  so  killed,  for  like  recovery  for  dam- 
ages for  the  injury  sustained  by  reason  of  such  loss  of  life 
or  lives."  If  this  contention  can  be  sustained,  it  will  neces- 
sarily result  in  a  reversal  of  the  judgment,  for  the  rule  of 
practice  is  well  settled  that  a  demurrer  to  a  complaint,  for 
insufficiency  of  facts,  calls  in  quoption  the  right  of  the  plain- 
tiff to  maintain  the  action.  Board,  etcy  v.  Kimherlin,  108 
Ind.  440,  and  cases  there  cited. 
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Counsel  for  appellee,  however,  insists  that  section  thir- 
teen, sttpra,  which  confers  the  right  of  action  upon  persons 
in  the  order  therein  named,  can  not  be  considered  as  con- 
trolling in  this  action  for  the  reason  that  it  must  be  held 
invalid  when  the  law,  of  which  it  forms  a  part,  is  tested  by 
section  19,  article  4,  of  the  State  Constitution,  which  pro- 
vides that:  "Every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith;  which  subject  shall 
be  expressed  in  the  title.  But  if  any  subject  shall  be  em- 
braced in  an  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall 
not  be  expressed  in  the  title.'^ 

The  contention  is  that  the  statute  in  controversy  violates 
this  provision  of  our  organic  law  in  two  respects:  (1) 
That  it  embraces  more  than  one  principal  subject;  (2)  that 
there  is  no  general  subject  expressed  in  the  title  of  the  act 
It  is  insisted  that  the  statute  is  clearly  open  to  the  first  ob- 
jection because  the  first  five  sections  thereof  relate  exclu- 
sively to  the  subject  of  weighing  coal  delivered  from  coal 
mines;  and,  hence,  it  is  argued,  that  the  section  vesting  the 
right  of  action  in  the  widow  or  children  of  a  husband  and 
father,  whose  death  is  caused  by  the  violation  of  the  provi- 
sions of  the  act  in  question,  is  wholly  incongruous  to  the 
general  subject,  which,  it  is  insisted,  is  that  relating  to 
weighing  coal;  and,  therefore,  is  not  a  matter  germane  to 
or  properly  connected  with  the  general  subject. 

The  validity  of  the  law  being  assailed,  that  question  must 
necessarily  be  first  determined.  The  title  of  the  act  in  dis- 
pute is  as  follows:  "An  act  regulating  the  weighing  of 
coal,  providing  for  the  safety  of  employes,  protecting  per- 
sons and  property  injured,  providing  for  the  proper  venti- 
lation of  mines,  prohibiting  boys  and  females  from  working 
in  mines;  conflicting  acts  repealed,  and  providing  penalties 
for  violation."  The  statute  is  divided  into  some  twenty-four 
sections,  some  of  which,  as  heretofore  stated,  regulate  the 
weighing  of  coal  delivered  from  any  coal  mine  in  this  State, 
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operated  by  any  owner,  agent,  or  lessee  of  such  mine;  while 
others  pertain  to  the  manner  in  which  the  mine  shall  be 
supported  in  order  to  protect  persons  working  therein;  and 
others  provide  for  the  proper  ventilation  of  the  mine,  so  as 
to  keep  it  at  all  times  free  from  ^'standing  gas'';  and  also 
provide  for  or  designate  means  by  which  the  proper  ventila- 
tion of  a  coal  mine  may  be  secured;  and  further  provides 
that  a  competent  mining  boss  shall  be  employed,  who  shall 
keep  a  careful  watch  over  the  ventilating  apparatuses  and 
airways  of  the  mine,  etc.  An  inspection  of  the  statute 
clearly  discloses  that  the  general  subject,  covered  by  the 
legislation  therein,  is  one  concerning  or  relating  to  coal 
mines,  and  that  the  part  thereof  which  vests  the  right  of 
action  for  a  recovery  of  damages  arising  out  of  the  death 
of  a  person  caused  by  the  violation  of  any  of  its  provisions, 
or  wilful  failure  to  comply  therewith  upon  the  part  of 
the  owner,  operator,  agent,  or  lessee,  in  the  widow  or  chil- 
dren of  the  deceased,  or  other  persons  in  the  order  named 
in  the  section  in  question,  is  incidental  or  auxiliary  to  the 
principal  subject  upon  which  the  legislation  is  had;  and, 
consequently,  is  a  matter  properly  connected  therewith. 

It  is  true  that  this  statute  may  be  said  to  embrace  a  plu- 
rality of  objects  or  purposes  which  the  legislature  had  in 
view,  and  towards  which,  in  order  to  carry  them  into  effect, 
the  legislation,  under  the  act  in  question,  was  directed.  It 
is  obvious,  however,  that  such  legislation  includes  only  one 
principal  or  general  subject  which,  as  previously  said,  is 
that  concerning  or  relating  to  coal  mines;  and  it  is  equally 
dear,  we  think,  that  the  several  provisions  contained  in  the 
body  of  the  act  are  matters  or  details  incidental  to  this  gen- 
eral subject  and,  as  such,  are  properly  connected  therewith. 
State  V.  Oerhardi,  146  Ind.  489,  88  L.  R.  A.  313,  and 
cases  there  cited. 

It  may  be  asserted  that  the  constitutional  restriction  is 
obeyed  by  the  legislature  in  the  enactment  of  a  law,  if  its 
provisions  relate  to  the  one  subject  as  indicated  by  the  title. 
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and  in  some  reasonable  sense  may  be  considered  as  auxiliary 
to  such  subject.  The  title  of  the  law  in  controversy  is  not 
a  model  and,  perhaps,  is  open  to  criticism.  It  at  least 
may  be  said,  however,  that  it  substantially  responds  to  the 
mandate  of  the  Constitution.  The  form  and  terms  em- 
ployed in  framing  the  title  possibly  operate  to  give  ex- 
pression, by  parts,  to  the  general  subject  to  which  the  pro- 
posed legislation  relates.  When  these  parts,  as  expressed 
in  the  title,  are  taken  and  considered  collectively,  they  con- 
stitute such  a  title  as  serves  fairly  to  point  out  or  disclose 
the  general  subject-matter,  coal  mines,  over  which  the  leg- 
islature proposes  to  legislate;  and  this  renders  it  sufficient. 

It  is  true,  also,  that  the  title,  as  framed,  may  be  said  to 
reveal  that  the  legislators  had  several  matters  or  purposes 
in  view,  some  of  which  may  be  enumerated  as  follows:  (a), 
to  regulate  the  weighing  of  coal;  fb),  to  provide  for  the 
proper  ventilation  of  mines;  (c),  to  prohibit  boys  and  fe- 
males from  working  in  coal  mines.  While  these  indicated 
that  the  proposed  legislation  embraced  several  purposes 
^hich  were  intended  to  be  carried  into  effect  thereby,  still 
they  did  not  constitute  each  a  distinct,  separate,  general 
subject,  as  appellee  would  seem  to  insist,  but  each  and  all 
were  matters  incidental  to,  and  properly  connected  with  the 
general  subject  concerning  coal  mines  to  which  the  act  was 
intended  to  apply. 

To  express  the  subject  of  a  statute  in  the  title,  in  com- 
pliance with  the  requirement  of  the  Constitution,  no  par- 
ticular form  or  terms  are  exacted,  nor  is  it  essential  that 
such  subject  be  expressed  with  precision.  The  title  will 
sufficiently  conform  to  the  command  of  the  Constitution  if 
it  be  so  framed  anr]  worded  as  fairly  to  apprise  the  legis- 
lators, and  the  public  in  general,  of  the  subject-matter  of 
the  legislation,  so  as  reasonably  to  load  to  an  inquiry  into 
the  body  of  the  bill.  The  constitutional  requirement  may 
be  interpreted  to  mean  that  the  act  and  its  title  must  cor- 
respond, not  literally  but  substantially,    and    such    corre- 
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spondence  is  to  be  determined  in  view  of  the  subject-matter 
to  which  the  legislation  relates.  Benson  v.  Christian^  129 
Ini  535;  State  v.  Kolsem,  130  Ind.  434,  14  L.  R.  A.  566; 
Lewis  V.  Staiey  148  Ind.  346;  Gustavel  v.  State,  153  Ind. 
613;  McCommons  v.  English  &  Co.,  100  Ga.  653,  28  S.  E. 
386. 

In  Lewis  v.  State,  supra^  we  said:  "The  degree  of 'par- 
ticularity with  which  the  title  of  an  act  is  to  express  the 
subject  thereof  is  not  defined  by  the  Constitution,  and  rests 
with  the  legislature.  Courts,  in  this  respect,  are  inclined 
to  entertain  and  adhere  to  a  liberal  rule,  and  will  not  con- 
demn an  act  of  the  legislature  for  the  reason  alone  that 
the  subject  thereof  is  not  as  fully  expressed  as  it  otherwise 
might  have  been." 

If  we  even  entertained  a  reasonable  doubt  as  to  whether 
the  subject  of  the  act  in  question  was  as  clearly  expressed 
in  its  title  as  the  Constitution  requin^l,  in  obedience  to  a 
well  settled  rule,  we  would  be  bound  to  rosolve  such  doubt 
in  favor  of  the  validitv  of  the  statute.  State  v.  Tucker,  46 
Ind.  355.  We  conclude,  therefore,  that  the  title  is  suffi- 
cient and  that  the  act  does  not  embrace  a  plurality  of  sub- 
jects and  is  not  open  to  the  constitutional  objections  urged 
by  counsel  for  appellee. 

The  validity  of  the  law  being  affirmed,  at  least  to  the 
extent  of  the  attack  made  by  appellee,  it  is  evident,  wo 
think,  that  it  must  be  held  to  apply  to  all  employes  who 
may  be  injured  or  killed  in  the  line  of  duty  while  engaged 
in  or  about  a  coal  mine  whore  ten  men  or  over  are  em- 
ployed. This  is  certainly  within  the  meaning  and  contem- 
plation of  the  law.  That  the  particular  mine,  at  which  ap- 
pellee's decedent  was  employed  when  killed,  falls  within 
the  provisions  of  the  statute  in  question,  is  fully  disclosed 
by  the  complaint,  as  it  appears  from  that  pleading  that  ton 
men  and  over  were  employed  by  the  defendant  in  its  coal 
mine. 

Bv  section  twentv-two  of  the  act,  coal  mines,  in  which 
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less  than  ten  men  are  employed,  are  the  only  ones  which 
are  excepted  from  its  provisions.  The  thirteenth  section  of 
the  statute,  as  we  have  seen,  expressly  vests  the  right  of 
action,  which  appellee,  as  administrator,  is  seeking  to  en- 
force, in  the  widow  of  the  deceased;  and  we  are  satisfied 
that  she  is  the  person  authorized  to  maintain  and  prose- 
cute this  action. 

Section  285  Burns  1894,  §284  R.  S.  1881  and  Homer 
1897,  which  empowers  the  personal  representative  to  main- 
tain an  action  for  damages,  where  the  death  of  his  decedent 
has  been  c&used  by  the  wrongful  act  of  another,  is  general 
in  its  nature  and  character,  while  the  provisions  in  the  law 
relating  to  coal  mines  are  special,  and  apply  only  to  cases 
connected  with  that  act;  and,  therefore,  must  control  in  the 
case  at  bar. 

The  statute  in  question  is  quite  similar  to  that  enacted 
by  the  legislature  of  Illinois  in  1872;  in  fact,  its  provisions, 
in  the  main,  appenr  to  have  been  borrowed  from  the  law 
of  that  state.  By  the  latter  law,  where  the  death  of  a 
person  is  the  result  of  any  wrongful  violation  or  wrongful 
failure,  upon  the  part  of  the  mine  owner  or  operator,  to 
comply  with  its  provisions,  a  right  of  action,  for  the  re- 
covery of  damages  on  account  of  such  death,  is  given  to  the 
widow  of  the  deceased,  or  to  his  lineal  heirs,  adopted  chil- 
dren, or  other  dependent  persons.  In  the  case  of  Litchfield 
Coal  Co.  V,  TayloTy  81  111.  590,  it  was  held  that  the  widow 
of  a  person,  who  was  killed  by  the  wrongful  conduct  of  tho 
defendant  coal  company,  in  using  imcovered  cages  for  the 
purpose  of  conveying  its  miners  into  and  out  of  its  mine, 
and  in  hoisting  coal  from  the  mine  at  the  same  time  when 
the  miners  were  being  hoisted  therefrom,  was  the  proper 
person  to  maintain  the  action,  and  that  the  administrator 
of  the  deceased  husband  was  not  authorized  to  institute 
or  maintain  the  action  under  the  general  statute  of  that 
state  which  empowers  a  personal  representative  of  the  de- 
ceased person,  whose  death  was  due  to  the  wrongful  act  of 
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another,  to  sue  for  and  recover  damages  on  account  of  such 
death. 

In  view  of  the  plain  purpose  of  the  statute  and  in  obedi- 
ence to  the  rule  well  affirmed  by  the  authorities,  we  can 
see  no  escape  from  holding  that  this  action,  under  the  facts, 
falls  within  the  terms  of  the  act  in  controversy,  and  that 
the  surviving  widow  of  the  deceased,  and  not  his  adminis- 
trator, is  the  proper  person  to  sue  for  damages  resulting 
from  his  death;  and  we  are  constrained  to  conclude  that 
appellee  can  have  no  standing  in  court  to  maintain  this 
action.     In  support  of  this  holding,  in  addition  to  the  au- 
thorities cited,  see  the  following  cases:     Spiva  v.  Osage, 
etc.,  Co,,  88  Mo.  68 ;  Oibbs  v.  City  of  Hannibal,  82  Mo. 
143;  McNamara  v.  Slavens,  76  Mo.  329:  Shepard  v.  St. 
Louis,  etc.,  B,  Co.,  3  Mo.  App.  650;  McClure  v.  Alexander 
(Ky.),  24  S.  W.  619;  McCormack  v.  Terre  Haute^  eic.y  R. 
Co.,  9  Ind.  288. 

The  contention  of  appellee,  that,  by  reason  of  the  fact 
that  his  decedent  appears  to  have  boon  employed  at  the 
coal  mine  as  a  blacksmith,  at  the  time  of  the  fatal  accident, 
and  was  not  engaged  in  actually  mining  coal,  must  result 
in  excepting  this  case  from  the  provisions  of  the  statute  in 
controversy,  is  without  force. 

As  to  the  right  of  the  widow  to  be  substituted  as  plain- 
tiff in  this  ootion,  in  the  place  of  appellee,  we  intimate  no 
opinion. 

It  follows,  for  the  reasons  stated,  that  the  court  erred 
in  overruling  the  demurrer  to  each  paragraph  of  the  com- 
plaint; for  which  error  the  judgment  is  reversed,  and  the 
cause  is  remanded  to  the  lower  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Oif  Petition  to  Sttbstitutb  Another'a8 

Party  Appellee. 

Jom>A's,  J. — Appellant,  among  the  errors  assigned  in  this 
appeal,  called  in  question,  first,  the  sufficiency  of  the  com- 
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plaint  upon  demurrer.  We  sustained  this  contention,  and 
adjudged,  under  the  facts  alleged  in  the  complaint,  that 
appellee  could  not  maintain  this  action  for  the  reason  that 
the  right  of  action,  if  any  existed,  was  lodged,  under  the 
statute,  in  the  surviving  widow  of  the  deceased  and  not  in 
his  administrator.  For  insufficiency  of  the  complaint  in  this 
respect,  the  judgment  recovered  by  appellee  below  was  re- 
versed and  the  cause  remanded  to  the  lower  court. 

Within  the  sixty  days  allowed  for  a  petition  for  rehear- 
ing, Josephine  Poneleit,  widow  of  appellee's  decedent,  pre- 
sented a  petition  to  this  court  whereby  she  prays  to  be 
substituted  as  a  party  appellee  in  this  appeal  in  the  place 
of  the  administrator,  the  original  and  sole  plaintiff  below 
and  sole  appellee  in  this  appeal ;  and  she  further  prays  that 
such  proceedings  thereafter  be  had  that  the  judgment  here- 
tofore reversed  be  affirmed  in  her  favor  and  for  her  bene- 
fit. The  administrator  also  appears  and  joins  in  the  prayer 
of  the  petitioner  and  declares  in  his  application  that  he 
waives  any  rights  which  he  may  have  in  the  case. 

Counsel  for  the  petitioner  insists  that  she  ought  to  be 
substituted  as  appellee  for  the  following  reasons:  "(1) 
Because  there  is  no  substantial  reason  whv  such  relief 
should  not  be  granted;  (2)  because  the  granting  of  the  re- 
lief will  result  in  substantial  justice;  (3)  because  the  cause 
of  action  has  been  well  pleaded  and  amply  established  by 
proof,  and  the  decedent's  family  have  been  in  court  from 
the  beginning  as  the  real  parties  in  interest;  (4)  because 
the  judgment  will  operate  as  a  bar  to  any  subsequent  action 
growing  out  of  the  same  matter;  (5)  because  the  defense 
that  has  been  waged  to  the  action  is  purely  technical,  in 
nowise  affecting  the  merits  of  the  action;  (6)  because  it  is 
the  intent  and  policy  of  the  law  that  the  family  of  one 
whose  death  has  been  caused  by  the  wrongful  act  or  omis- 
sion of  another  shall  be  compensated  in  damages  for  the 
loss,  and  that  justice  in  this  respect  shall  be  administered 
'speedily,  and  without  delay' ;  (7)  because  no  good  purpose 
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can  be  served  by  putting  these  helpless  people  to  the  toil, 
delay,  and  needless  expense  of  getting  together  again  the 
uritiie&ses  and  going  over  anew  the  same  trial,  against  the 
same  defendant,  when  the  conrt  can  see  from  the  record 
that  the  only  injustice  that  has  been  done  has  been  in  giv- 
ing  too  small  a  verdict." 

It  is  argued  that  if  the  widow  is  entitled  to  prosecute  the 
action  provided  by  the  coal  -mining  statute  in  controversy, 
then,  under  such  circumstances,  there  can  be  no  sufficient 
reasons  urged  by  appellant  in  this  action  why  she  ought 
not  to  have  the  benefit  of  the  judgment  already  rendered 
in  favor  of  the  original  plaintiff,  without  being  subjected  to 
any  further  proceedings  upon  her  part  in  the  lower  court. 
Or,  in  other  words,  it  is  contended  in  eflFect,  that  this  court 
ought  to  vacate  the  judgment  of  reversal,  permit  the  origi- 
nal appellee  to  be  supplanted  by  the  widow  of  his  decedent, 
and  then  allow  her,  in  her  own  proper  person,  to  defend 
this  appeal  in  like  manner  as  though  she  had  recovered  as 
plaintiff  below,  and  had  been  made  the  original  appellee  in 
the  appeal. 

Aside  from  the  bare  assertions  of  her  counsel,  we  are 
cited  to  no  authority  whatever  to  support  this  unique  or 
novel  feature  in  appellate  procedure.  Even  though  it  could 
be  conceded  that  the  petitioner  at  any  time  had  the  right 
to  he  substituted  as  appellee,  in  the  place  of  the  adminis- 
trator, after  the  cause  had  been  docketed  in  this  court,  she 
certainly  would  be  required  to  make  her  application  for 
suhstitution  in  due  season  and  not  delay  until  after  the 
judf^metki  had  been  reversed  and  the  cause  remanded. 

This  court  has  no  original  but  only  appellate  jurisdiction 
in  actions  of  the  character  upon  which  this  appeal  is  based, 
and  it  is  authorized  to  hear  and  determine  such  causes  only 
upon  the  record  as  it  has  been  made  in  the  trial  court  when 
certified  up  by  its  clerk.  The  petitioner,  however,  seeks  to 
have  this  court  in  eflFect  make  a  new  and  different  record, 
from  that  originally  certified  in  the  lower  court,  by  sub- 
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stituting  as  plaintiff  below  and  appellee  here  a  new  and 
entirely  different  person.  If,  under  the  circumstances, 
such  procedure  could  be  sustained,  it  would  follow  that 
whenever  it  was  disclosed  to  this  court,  in  the  appeal  of  a 
cause,  that  the  party  who  had  successfully  waged  the 
contest  below  had  no  warrant  under  the  law  to  main- 
tain the  action^  for  the  reason  that  the  right  to  do  so 
was  lodged  in  another  and  different  person,  then  the  party 
who  had  been  mistaken  in  respect  to  his  rights  mi^t 
be  permitted  to  withdraw  and  the  party  authorized  to  main- 
tain the  action  in  the  lower  court  be  substituted  in  his  stead 
as  a  party  for  the  first  time  in  this  court  and  be  allowed  to 
occupy  the  same  position  and  exercise  the  same  rights  as 
though  he  had  been  originally  a  party  to  the  action.  That 
such  practice  is  not  authorized  under  our  appellate  proce- 
dure certainly  can  not  be  controverted. 

While  we  regret  the  delay,  inconvenience,  and  expense 
to  which,  as  it  is  so  earnestly  insisted,  the  petitioner  will  be 
subjected  in  her  endeavor  to  recover  damages  of  appellant 
for  the  loss  of  her  husband,  in  the  event  we  deny  her  petition, 
still  we  as  a  court  must  be  controlled  in  this  case  as  in 
others  by  the  well  settled  rules  of  the  law,  and  we  possess 
no  authority  to  waive  them  on  behalf  of  the  petitioner  but 
are  compelled  to  enforce  them  against  her  in  like  manner 
as  any  other  person. 

The  petition  to  substitute  is  therefore  overruled  at  the 
cost  of  the  petitioner. 


Hanes  v.  The  State. 


l»jig|  [No.  19,299.    FUed  June  20,  1900.] 

JJ*  1J2  'Rafe.— Assault  and  Battery.^Evidence.^Intent^ln  a  prosecution 
for  an  assault  and  battery  upon  a  girl  under  the  age  of  consent, 
with  intent  to  commit  rape,  it  was  shown  that  defendant,  a  man  of 
mature  years,  and  of  bad  moral  character,  followed  after  the  girl 
on  two  or  three  occasions  as  she  went  into  the  country  on  errands, 
and  on  one  of  these  occasions  asked  her  when  he  oould  see  her; 
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that  he  afterward  followed  her  into  a  bam,  took  hold  of  her,  felt 
her  breasts  and  limbs,  tried  to  raise  her  clothes  and  throw  her 
down,  and  when  she  tried  to  get  away  told  her  that  he  would  not 
hurt  her,  and  told  her  she  was  the  sweetest  little  girl  in  town,  and 
to  wait  a  minute.  Held,  that  the  evidence  was  sufficient  to  support  a 
Teidict  finding  defendant  guilty  of  an  assault  and  battery  with 
intent  to  commit  rape.    pp.  11J^117, 

Bafb. — Intent — Evidence. — ReoBonaJble  Dovbt. —  Where  defendant 
dominated  by  libidinous  passion  met  a  girl  under  the  age  of  con- 
sent with  whom  he  had  been  seeking  interviews,  and,  in  the 
seclusion  of  a  bam,  took  indecent  liberties  with  her  person  in  the 
prosecution  of  the  arts  of  the  seducer,  the  fact  that  he  did  not 
accomplish  sexual  intercourse,  or  employ  greater  force,  is  not  incon- 
sistent with  a  design  to  win  her  by  lustful  blandishments,  and  that 
be  failed  in  the  latter  course  does  not  disprove  his  criminal  intent, 
nor  raise  a  reasonable  doubt  as  to  his  intention,    pp,  116, 117. 

Sams. — Evidence, — Inatructions. — In  a  prosecution  for  an  assault  and 
battery  with  intent  to  commit  rape  it  was  shown  that  defendant,  a 
man  of  lecherous  disposition,  met  the  prosecuting  witness  in  a  bam 
and  took  indecent  liberties  with  her  person;  that  he  had  been  fol- 
lowing the  girl  about  for  several  days,  attempted  to  make  arrange- 
ments to  see  her  privately,  and  had  on  a  previous  occasion  met  her 
in  the  bam.  Held,  that  such  facts  reasonably  tended  to  prove  co- 
habitation, and  were  sufficient  to  warrant  an  instruction  that  if  the 
jxiry  believed  from  the  evidence  that  defendant  had  sexual  inter- 
course with  the  prosecuting  witness  the  State's  case  would  be  made 
ont,  although  the  defendant  denied  that  he  had  sexual  intercourse 
with  the  prosecuting  witness,  and  the  evidence  of  the  prosecuting 
witness  was  equivalent  to  a  denial  thereof,    pp.  117-119. 

SiAMK~-Jns/ruetion«. — Intent, — An  instruction  in  a  prosecution  for 
aasault  and  battery  with  intent  to  commit  rape  that  if  the  jury 
were  satisfied  beyond  a  reasonable  doubt  that  the  defendant  took 
hold  of  the  prosecuting  witness,  it  was^for  them  to  say  whether  or 
not,  under  all  the  circumstances,  the  intention  to  have  intercourse 
with  the  gill  was  then  in  his  mind,  and  that  it  was  with  that  pur- 
pose, and  with  that  intention  in  his  mind  that  he  laid  hands  upon 
her,  is  not  erroneous  as  suggesting  that  any  particular  facts  would 
warrant  a  particular  inference,    pp,  119,  ItO, 

Samb — AssaiUt  and  Battery, — Conaent. — Any  touching  of  the  person 
of  a  female  child  under  the  age  of  fourteen  years  with  intent  to 
perpetrate  upon  her  the  act  of  sexual  intercourse,  whether  forcibly 
and  against  her  will,  or  with  the  voluntary  submission  of  the  child, 
constitutes  an  assault  and  battery  within  the  meaning  of  the  stat- 
ute, since  the  child  can  give  no  oonsent  that  would  make  the  act 
lawful,    p,  1^, 
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From  the  Warren  Circuit  Court.     Affirmed. 

James  McCabe,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  C.  V.  Mc Adams,  Merrill 
Moores  and  C.  C.  Hadley,  for  State. 

Hadley,  J. — The  appellant  was  convicted  of  an  assault 
and  battery  upon  the  prosecutrix,  who  was  a  girl  under  the 
age  of  consent,  with  intent  to  commit  rape.  The  questions 
presented  by  the  assignment  of  errors,  and  not  waived,  arise 
under  the  overruling  of  appellant's  motion  for  a  new  trial. 

It  is  first  insisted  that  the  conviction  is  not  sustained  by 
sufficient  evidence,  in  this,  that  the  evidence  does  not  rise 
to  that  degree  of  certainty,  with  respect  to  his  felonious 
intent,  which  excludes  every  reasonable  hypothesis  con- 
sistent with  his  innocence.  There  is  no  dispute  about  the 
law  as  it  is  clearly  stated  in  Cavender  v.  State,  126  Ind.  47; 
but  the  contention  is  that  the  evidence  is  not  so  conclusive 
in  character  as  to  preclude  a  reasonable  inference  of  inno- 
cent intent. 

The  evidence  sufficiently  proves  that  the  prosecutrix  was 
thirteen  years  of  age,  and  lived  with  her  grandparents,  who 
were  old  and  feeble.  The  defendant  was  fifty-nine  years  of 
age,  of  bad  moral  character,  separated  from  his  wife,  and 
on  two  or  three  occasions  followed  after  the  girl  as  she 
went  a  short  distance  into  the  country  on  errands,  and  upon 
one  of  these  occasions  asked  her,  while  she  was  in  the  pres- 
ence of  another  girl,  when  he  could  see  her.  The  defend- 
ant was  seen  at  dusk  in  an  alley  near  a  barn  on  the  prem- 
ises where  the  prosecutrix  lived.  On  July  13,  1899,  he 
was  by  a  neighbor  seen  to  enter  this  barn  and  the  girl 
soon  afterward  was  also  seen  to  go  from  the  house  into 
the  bam.  About  ten  minutes  later  the  neighbor,  who  had 
observed  them,  went  down  the  alley  to  the  bam,  and 
looked  through  a  crack  into  the  interior,  but  saw  or  heard 
no  one.  Passing  on  he  soon  returned  to  his  house  whence 
he  had  made  his  first  observations,  and  in  fifteen  or  twenty 
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minutes  the  girl  reappeared  at  her  house  and  the  defendant 
left  the  bam.  On  Julv  17th,  two  witnesses  who  reside  in  the 
nei^borhood  of  the  girl,  one  of  whom  was  her  relative, 
observed  the  defendant  leave  his  place  in  the  street  and  go 
after  the  girl  as  if  following  her.  These  two  men  left  their 
office  and  going  to  their  homes  saw  the  defendant  first 
and  the  girl  shortly  afterward  go  into  the  bam.  The  rela- 
tive at  once  proceeded  to  the  barn,  vainly  tried  to  pijl  open 
a  door,  saw  the  girl  jump  from  the  ladder  leading  into  the 
moTT,  hurried  to  another  door  on  the  other  side  of  the 
building,  and  there  found  the  girl  had  escaped  and  was 
fleeing  to  the  house  and  refused  to  stop  upon  his  call.  The 
witness  proceeded  into  the  stable  and  found  the  defendant 
in  the  mow  and  put  him  under  arrest. 

With  respect  to  the  meeting  in  the  stable  on  July  13th, 
the  girl  testified  in  substance  as  follows:  "I  went  in  at  the 
east  door  of  the  bam  to  get  cobs,  set  my  basket  on  the 
ground,  and  while  I  was  getting  cobs  out  of  the  manger 
with  both  hands,  Hanes  from  behind  grabbed  me  by  the 
left  arm  and  said,  *Just  wait  a  minute.  I  won't  hurt 
you/  ITe  then  felt  my  breasts  and  tny  limbs  and  tried  to 
raise  my  clothes  and  tried  to  throw  me  down.  I  stood  with 
my  back  to  him  and  held  onto  the  manger.  He  tried  to 
throw  me  down  but  didn't  trv  with  verv  much  force.  He 
took  hold  of  both  my  arms  with  both  his  hands  but  I  held 
onto  the  manger.  He  then  let  loose  of  one  hand  and  took 
hold  of  my  clothes  at  the  side  and  raised  them  a  little  above 
iny  knees,  and  T  just  kind  of  pulled  them  down.  He  kind 
of  hurt  me  when  he  grabbed  my  arm.  He  kind  of  put  his 
face  to  mine  and  said  four  or  five  times  he  would  not  hurt 
me  and  told  me  I  was  the  sweetest  little  girl  in  town  and 
to  "wait  a  minute.  T  donH  remember  anything  else  he  said 
and  I  jerked  away  from  him  and  went  into  the  house.  There 
was  nobody  at  the  house  but  my  grandpa  and  T  did  not  toll 
him  what  had  happened  and  T  didn't  tell  my  grandmother 
until  after  Hanes  was  arrested",  which  was  on  July  17th, 
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With  respect  to  his  presence  in  the  barn  on  the  18th  and 
17th  of  July,  the  defendant,  in  substance,  testified  that  he 
was  there  on  both  occasions  to  meet  other  women;  on  the 
13th  to  meet  the  mother  of  the  girl,  and  on  the  I7th  an- 
other woman  living  two  squares  away,  and  without  any 
appointment  with  either  woman.  And  it  appeared  from 
the  evidence  that  the  mother  of  the  girl  had  not  been  in 
the  town  since  the  previous  March,  That  on  both  occasions 
while  in  the  bam,  as  defendant  stated,  he  saw  the  girl 
leave  the  house  and  to  avoid  her  seeing  him  he  each  time 
went  up  into  the  mow,  and  did  not  see  nor  speak  to  her  in 
the  bam  on  either  occasion. 

Intent  is  a  mental  function,  and,  where  not  consum- 
mated, it  is  impossible  to  know  with  absolute  certainty  what 
was  operating  in  the  actor's  mind,  and  in  such  cases  it  must 
be  arrived  at  by  courts  and  juries  from  a  consideration  of 
the  conduct  and  the  natural  and  usual  sequence  to  which 
such  conduct  logically  and  reasonably  points.  Appellant's 
counsel  docs  not  inform  us  of  any  intent  of  his  client  that 
appears  consistent  with  his  innocence.  It  is,  however,  con- 
tended that  the  fact  that  he  did  not  accomplish  sexual 
intercourse,  or  employ  greater  force,  should  be  accepted  ad 
sufficient  evidence  that  he  did  not  intend  it.  This  conten- 
tion by  no  means  reaches  the  question.  We  think  it  is 
apparent  that  he  did  not  intend  to  subject  the  prosecuting 
witness  to  his  will  by  force,  but  if  his  purpose  was  to  gain 
lier  voluntary  submission  by  a  course  of  lascivious  conduct 
towards  her,  he  was  none  the  less  guilty.  The  evidence  is 
that  she  pulled  away  from  him  and  went  to  the  house.  That 
he  did  not  employ  his  power  to  hold  her  and  coerce  her  as 
he  might  is  not  inconsistent  with  a  design  to  win  her  by 
lustful  blandishments,  and  that  he  failed  in  the  latter  course 
by  no  means  disproves  his  criminal  intent,  or  of  itself  raises 
a  reasonable  doubt.  Tlio  girl  had  no  power  to  consent,  and 
her  voluntary  submission  to  him  would  have  been  as  much 
his  crime  as  her  forceable  subjection. 
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We  have  no  positive  evidence  of  the  appellant's  intent, 
and.  as  in  most  criminal  cases,  it  must  be  inferred  from  the 
the  facts  proved.  The  evidence  shows  that  the  appellant  is 
a  confessed  libertine,  living  apart  from  his  wife;  that  he 
had  followed  the  prosecutrix  to  the  country  on  two  or  three 
occasions,  and  upon  one  of  them,  in  the  presence  of  another, 
had  requested  an  appointment  with  her.  According  to  his 
own  statement  he  was  so  swayed  by  his  libidinous  passion 
as  to  be  twice  led  to  the  bam,  without  any  appointment, 
but  in  the  mere  hope  of  an  opportunity  for  gratification. 
While  thus  dominated  by  lecherous  desire  he  met  the  girl 
he  had  followed,  and  with  whom  he  had  been  seeking  in- 
terviews. He  at  once  laid  hands  upon  her  in  the  seclusion 
of  the  bam,  and  commenced  a  prosecution  of  the  arts  of 
the  seducer.  This  he  continued  imtil  she  tore  away  and 
left  him.  His  character,  his  conduct,  his  evident  frame  of 
mind,  the  place,  the  nature  of  his  words  and  the  indecent 
liberties  taken  of  the  person  of  the  girl  fully  warranted 
the  jury  in  finding  a  guilty  intent  to  be  the  only  rational 
conclusion. 

The  tenth  and  eleventh  instructions  givc»n  to  the  jury  are 
complained  of.  By  the  eleventh,  the  court,  in  substance, 
advised  the  jury  that  if,  after  considering  all  tlie  evidence, 
they  should  be  satisfied  that  the  defendant  did  actually 
have  intercourse  with  the  prosecuting  witness  on  the  occa- 
sion upon  which  the  State  claims  the  crime  took  place,  the 
State's  case  would  be  made  out;  that  it  would  not  defeat 
the  State's  case  that  the  jury  should  be  satisfied  that  the 
crime  actually  took  place,  because  included  in  the  crime 
of  rape  is  the  crime  of  assault  and  battery  with  intent  to 
commit  a  rape.  The  tenth  instruction  is  to  tlie  same  effect* 
That  the  law  is  correctly  stated  in  these  instructions,  see 
Poison  V.  State,  137  Ind.  519. 

But  it  18  insisted  that  the  instructions  were  erroneous 
because  of  the  entire  absence  of  evidence  that  the  defend- 
ant had   sexual   intercourse  with  the  girl.     Tnstructions 
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should  be  relevant  to  the  issues  and  pertinent  to  the  evi- 
dence, and  if  an  instruction  is  given  concerning  a  fact  or 
set  of  facts,  to  which  no  evidence  has  been  adduced,  it  will 
be  reversible  error  unless  it  clearly  appears  that  the  party 
affected  was  not  harmed  thereby.  Beed  v.  State,  141  Ind. 
116,  122;  Pelley  v.  Wills,  141  Ind.  688;  Robinson  v. 
State,  152  Ind.  304. 

But  we  are  unable  to  grant  that  there  was  no  evidence 
before  the  jury  tending  to  prove  sexual  intercourse.  There 
was  no  direct  evidence  of  that  fact  and  a  positive  denial  by 
appellant  and  evidence  equivalent  to  a  denial  by  the  prose- 
cuting witness.  But  the  State  was  not  bound  by  the  testi- 
mony of  the  prosecutrix.  While  the  State  could  not  im- 
peach its  own  witness,  nor  contradict  her  by  other  wit- 
nesses for  the  purpose  of  discrediting  her  testimony,  yet 
it  was  undoubtedly  competent  for  the  State  to  prove  by 
other  evidence  the  existence  of  a  fact  denied  by  its  wit- 
ness, even  though  such  other  evidence  had  the  effect  of 
discrediting  the  witness.  Rapalje  on  Witnesses,  §214; 
1  Greenleaf  on  Ev.  (13th  ed.),  §443;  Rockwood  v. 
Poundstone,  38  111.  199;  Thoi-n  v.  Moore,  21  Iowa  285, 
290;  Cronan  v.  Roberts,  65  Ga.  678;  Brown  v.  Os- 
good, 25  Me.  505,  510;  Brolley  v.  Lapham,  79  Mass.  294, 
297;  Olmstead  v.  Bank,  32  Conn.  278,  287;  Brown  v. 
Wood,  19  Mo.  475 ;  Seavy  v.  Dearborn,  19  N.  H.  351,  355 ; 
Skellinger  v.  Howell,  8  X.  J.  L.  383;  Thompson  v.  Blanch- 
ard,  4  N.  Y.  303,  311 ;  Hunter  v.  Wetsell,  84  N.  Y.  549, 
556. 

Here  the  evidence  tended  to  show  that  the  defendant  had 
for  several  days  been  following  the  girl  about  as  if  his  pur- 
poses were  meeting  with  encouragement.  He  was  of  lech- 
erous disposition  as  shown  from  his  own  testimony.  The 
jury  had  a  right  to  believe  that  the  meeting  of  the  two  at 
the  bam  on  the  13th  and  17th  of  July  was  by  appointment, 
and  the  right  further  to  believe  that  they  remained  together 
undisturbed  in  the  mow  of  the  bam  for  fifteen  or  twenty 
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minutes  on  July  ISth,  the  date  upon  which  the  crime  is 
charged.  It  is  not  material  that  we  decide,  and  we  do  not 
decide,  that  the  inference  arising  from  such  facts,  if  satis- 
factorilv  established,  would  be  sufficient  to  sustain  a  con- 
Fiction  for  rape,  but  such  facts  gave  color  and  reasonably 
tended  to  prove  cohabitation,  and  were  sufficient  to  author- 
ize the  instruction  of  which  appellant  complains.  Reed 
V.  Staie,  141  Ind.  116,  122. 

Complaint  is  also  made  of  instruction  thirteen.  By  it  the 
court  informed  the  jury  in  substance  that  the  law  justified 
them  in  concluding  that  a  man  intends  the  natural  and  rea- 
sonable consequences  of  his  own  acts.  However,  it  was 
solely  a  question  for  them  to  say  whether  or  not  an  inten- 
tion to  do  a  particular  thing  is  proper  to  be  drawn  from  a 
particular  act  shown,  and  if  thoy  should  be  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
did  take  hold  of  the  prosecuting  witness,  it  was  for  thorn  to 
say  "whether  or  not,  under  all  the  circumstances,  the  inten- 
tion to  have  intercourse  with  the  girl  was  then  in  his  mind, 
and  that  it  was  with  that  purpose  and  with  tliat  intention 
in  his  mind  that  he  laid  his  hands  upon  her,  remembering 
all  the  time  that  they  were  the  judges  of  the  fact ;  that  it 
Tvas  for  them  to  say  whether  or  not  that  fact  did  exist  in  the 
case ;  and  that  it  was  for  them  to  say,  if  it  did  exist,  what 
the  proper  inference  to  be  drawn  from  it  was,  remembering 
all  the  time  that  all  reasonable  doubts  arising  in  the  case 
were  to  be  resolved  in  favor  of  the  defendant. 

Wc  are  unable  to  see  any  infirmity  in  this  ia«^truction 
of  which  appellant  can  complain.  It  very  clearly  advised 
the  jury  that,  whether  an  inference  to  do  a  particular  thing 
may  be  properly  drawn  from  a  particular  act  shown  was 
solely  a  question  for  them  to  determine,  and  if  they  found, 
beyond  a  reasonable  doubt,  that  the  defendant  laid  hands 
upon  the  girl,  it  was  then  for  them  to  say,  from  all  the  cir- 
cnmstances,  whether  the  intent  to  have  intercourse  with  the 
prirl  was  then  in  his  mind,  that  is,  when  he  laid  hands  upon 
her,  and  whether  it  was  with  that  purpose  and  with  that 
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intention  that  he  did  lay  hands  upon  her.  We  fail  to  per- 
ceive in  the  language  used  a  suggestion  anywhere  that 
any  particular  facts  will  warrant  a  particular  inference. 
And  this  is  the  only  argument  against  it. 

Appellant  also  challenges  that  part  of  the  tenth  instruc- 
tion which  follows:  "And  if  the  State  has  satisfied  you 
beyond  a  ^reasonable  doubt  that  the  defendant  either  had 
sexual  intercourse  with  this  prosecuting  witness,  or  that  he 
laid  his  hands  upon  her  with  the  intent  and  purpose  of  hav- 
ing sexual  intercourse  with  her,  and  that  she  was  under 
fourteen  years  of  age,  they  have  made  out  a  case."  The 
point  of  insistence  is  that,  "there  can  be  no  assault  and  bat- 
tery where  it  is  perpetrated  with  the  consent  of  the  person 
assaulted." 

Section  1990  Bums  1894,  §1917  Homer  1897,  reads  as 
follows:  "Wlioever  unlawfully  has  carnal  knowledge  of  a 
woman  forceably  against  her  will,  or  a  female  child  under 
fourteen  years  of  age,  is  guilty  of  rape,  and  upon  convic- 
tion thereof,"  etc.  When  perpetrated  against  a  female  child 
imder  fourteen  years  of  age,  consent  or  nonconsent  forms 
no  element  of  the  crime.  The  crime  is  the  same  whether 
committed  forceably  and  against  the  will  or  with  the  volun- 
tary submission  of  the  child.  In  either  case  it  is  a  felony. 
Furthermore,  any  touching  of  the  person  of  a  female  child 
under  the  age  of  fourteen  years,  with  intent  to  perpetrate 
upon  her  the  act  of  sexual  intercourse,  is,  and  necessarily 
must  be,  in  legal  contemplation,  without  her  consent,  for 
she  can  give  no  consent  that  will  make  the  act  lawful.  Hence 
any  indecent  liberties  taken  of  the  person  of  the  child,  in 
the  prosecution  of  that  intent  and  purpose,  is  unlawful, 
and  rude  and  insolent,  to  say  the  least  of  it,  and  clearly 
within  the  definition  of  assault  and  battery. 

This  court  has  heretofore  decided  this  question  adversely 
to  appellant  in  Murphy  v.  State,  120  Ind.  115,  and  with 
the  ruling  in  that  case  we  are  fully  content.  We  find  no 
error  in  the  record. 

Judgment  affirmed. 
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Blub  v.  Beach  et  al. 

CNo.  18,004.    Filed  Feb.  1,  1900.    Rehearing  denied  June  90,  1900.] 

Bkai^th.— State  Board  of  Health.— Power  to  adopt  Itules  of  Health, 
— Police  Power,— Constitutional  Lau^.^Seotion  «7U  et  teg.  Bums 
18M  authorizing  and  empowering  the  State  boerd  of  health  to  adopt 
roles  and  by-laws  to  prevent  the  spread  of  contagious  and  infec- 
tioos  diseases  is  not  a  delegation  of  legislative  authority  in  violation 
of  article  4,  §1  of  the  Constitution  vesting  the  legislative  authority 
of  the  State  in  the  General  Assembly,    pp.  127- IS J^, 

Samk.— Boards  of  Health.Sehools.— Vaccination  of  School  Children. 
— Under  the  provision  of  §6718  Bums  1894  making  it  the  duty  of 
local  boards  of  health  to  protect  the  public  health  and  arrest  the 
spread  of  contagious  diseases,  a  local  board  of  health  may  require 
that  school  children  be  vaccinated  as  a  sanitary  condition  imposed 
upon  their  privilege  of  attending  school  during  a  period  of 
threatened  epidemic  of  smallpox,    pp,  1£7'142, 

From  the  Vigo  Circuit  Court.     Affirmed. 

8.  C.  Stimson,  H.  A.  Condit,  R.  B.  Stimson  and  A.  M. 
Uiggins,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  W.  A.  Ketcham  and 
Merrill  Moores,  for  appellees. 

Jordan,  J. — Appellant,  Frank  D.  Blue,  instituted  this 
action  to  enjoin  the  appellees,  Fannie  M.  Beach  and  Orville 
E.  Connor,  the  former  being  a  teacher  and  the  latter  super- 
intendent of  a  graded  public  school  in  the  city  of  Terre 
Saute,  from  excluding  his  son,  Kleo  Blue,  from  attending 
said  school. 

The  complaint,  inter  alia,  discloses  that  appellant,  plain- 
tiff below,  is  a  resident  taxpayer  of  the  city  of  Terre  Haute, 
Vigo  county,  Indiana,  and  is  the  father  of  said  Kleo  Blue, 
and  that  the  latter  is  a  well  and  healthy  child,  between  the 
Bftesi  of  six  and  twenty-one  years,  unmarried,  residing  with 
his  father  in  the  school  district  wherein  the  school  of  which 
appellees  are  in  charge  is  situated.  The  complaint  further 
charges  that  the  defendants  have  excluded  said  Kleo  from 
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the  said  public  school,  and  are  threatening  to  prevent  his 
further  attendance  as  a  pupil  therein. 

Appellees  filed  an  answer  in  three  paragraphs,  the  first 
being  a  general  denial,  which  subsequently  was  withdrawn. 
By  the  second  paragraph  they  sought  to  justify  the  act  of 
which  appellant  complained,  upon  the  facts  therein  alleged 
and  set  forth,  that  there  was  an  exposure  to  and  danger  of 
an  epidemic  of  the  disease  of  smallpox  within  the  limits 
of  the  city  of  Terre  Haute  and  that  the  board  of  health  of 
the  State  of  Indiana  had,  in  1891,  in  pursuance  to  law, 
made,  adopted,  and  published  a  certain  rule  or  by-law,  num- 
bered eleven,  and,  further,  that  the  legally  organized  and 
constituted  board  of  health  of  said  city  had  made  and 
adopted  a  certain  order.  The  latter,  together  with  the  above 
mentioned  rule  of  the  State  board  of  health,  is  incorporated 
in  and  made  a  part  of  the  answer. 

It  is  then  further  alleged  that,  in  pursuance  to  and  in  ac- 
cordance with  said  order  of  the  local  board  of  health,  the 
secretarv  thereof  had  notified  and  directed  the  board  of 
school  trustees  of  said  city,  together  with  the  superintend- 
ent of  its  public  schools,  not  to  allow  or  permit  any  person 
whatever  to  attend  such  schools  imless  he  or  she  had  been 
vaccinated.  In  pursuance  of  said  order  of  the  board  of 
health  and  the  notice  given  by  said  health  officer,  said  su- 
perintendent of  schools  directed  appellees  not  to  allow  or 
permit  any  person  whatever  to  attend  the  public  school 
mentioned  in  the  complaint  unless  sucli  person  had  been 
vaccinated.  In  pursuance  of  such  order  and  directions,  ap- 
pellees notified  appellant,  and  also  notified  his  son,  Kleo 
Blue,  that,  unless  the  latter  was  vaccinated,  he  would  not 
be  permitted  to  attend  said  scliool  as  {t  pupil.  Appellant 
failed  and  refused  to  have  his  son  vaccinated,  and  the  son 
also  refused  to  be  vaccinated :  and,  bv  reason  of  the  order 
and  directions  aforesaid,  it  is  alleged  that  appellees  refused 
to  permit  him  to  attend  said  school. 

The  third  paragraph  of  the  answer  is  substantially  the 
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same  as  the  second  except  that  it  sets  out  and  incorporates 
therein  an  ordinance  of  the  city  of  Terre  Haute,  adopted 
in  1881,  whereby  the  board  of  health  of  said  city  was  cre- 
ated, and  invested  with  certain  specified  powers.  Rule 
eleven  of  the  State  board  of  health,  in  force  at  and  prior 
to  the  time  of  the  order  made  by  the  local  health  board,  and 
matle  a  part  of  the  answer,  is  as  follows:  ''In  all  cases 
^where  an  exposure  to  smallpox  is  threatened,  it  shall  be  the 
duty  of  the  board  of  health,  within  whose  jurisdiction  such 
exiK>sure  shall  have  occurred,  or  danger  of  such  an  epidemic 
ensuing,  to  compel  a  vaccination  or  revaccination  of  all 
exposed  persons.  All  vaccinations  must  be  made  with  non- 
humanized  virus.  The  only  exception  to  this  rule  that  is 
recognized  by  this  board  is  in  the  event  that  smallpox  is 
prevalent  in  epidemic  form,  and  the  health  officer  should 
certify  to  the  impossibiUty  of  obtaining  such  virus  in  suffi- 
cient quantity,  and  also  as  to  the  purity  of  the  humanized 
Tims  to  be  used  in  lieu  of  the  bovine  virus." 

The  order  made  by  the  local  board  of  health,  and  made  a 
part  of  the  answer,  is  as  follows :  "Wliereas,  there  has  been 
and  is  an  exposure  to  and  a  danger  of  an  epidemic  of  small- 
pox within  the  city  limits  of  the  city  of  Terre  Haute,  Indi- 
ana; and  *Svhereas,  vaccination  is  the  only  preventive  of 
of  the  disease  of  smallpox,  and  the  only  preventive  of 
the  same  becoming  an  epidemic ;  and  whereas,  it  is  danger- 
ous to  allow  and  permit  persons  to  attend  the  public  schools 
within  the  limits  of  said  city  without  being  vaccinated; 
therefore,  be  it  adjudged,  decreed  and  ordered,  that  there  has 
been  and  is  an  exposure  to  and  danger  of  an  epidemic  of 
smallpox  within  the  limits  of  said  city  of  Terre  Haute,  and 
that  it  is  dangerous  and  would  cause  an  exposure  to  and  an 
epidemic  of  smallpox  in  said  city  to  allow  and  permit  per- 
sons to  attend  public  scliools  within  said  city  without  being 
vaccinated,  therefore  no  persons  shall  be  allowed  or  permit- 
ted to  attend  any  public  school  within  the  limits  of  said 
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city  without  first  being  vaccinated  according  to  law ;  and  be 
it  further  ordered,  that  the  secretary  of  this  board  notify  the 
board  of  school  trustees  and  the  superintendent  of  the  pub- 
lic schools  of  this  order  and  judgment." 

The  ordinance,  pertaining  to  the  board  of  health,  adopted 
by  the  common  council  of  the  city  of  Terre  Haute  in  De- 
cember, 1881,  which,  as  previously  stated,  was  made  a 
part  of  the  third  paragraph  of  the  answer,  among  other 
things,  provides  as  follows:  "The  board  of  health,  hereby 
established,  shall  have  general  supervision  of  the  sanitary 
condition  of  the  city,  and  is  hereby  invested  with  power  to 
establish  and  enforce  such  rules  and  regulations  as  they 
may  deem  necessary  to  promote,  presei^e,  and  secure  the 
liealth  of  the  city,  and  to  prevent  the  introduction  and 
spreading  of  contagious,  infectious  or  pestilential  diseases/' 

A  demurrer  was  overruled  to  each  paragraph  of  the 
answer,  and  plaintiff  replied  in  seven  paragraphs,  the  first 
of  which  is  a  general  denial.  The  second  paragraph  of  the 
reply  set  out  several  rules  adopted  by  the  State  board  of 
health.  The  fourth  alleged  that  the  local  board  of  health, 
in  addition  to  the  order  mentioned  in  the  answer,  had,  by 
another  rule,  excepted  all  children  from  said  order  who 
presented  a  certificate  from  a  physician  to  the  effect  that 
they  were  in  feeble  health,  or  were  subject  to  scrofulous  or 
other  blood  diseases.  The  sixtli  paragraph  merely  averred 
that  a  local  board  of  health  had  been  organized  under  an 
ordinance  adopted  by  the  city  of  Terre  Haute  by  virtue  of 
the  provisions  of  4he  general  law  of  the  State  of  Indiana. 

By  the  third  paragraph  of  reply  it  was  sought  to  show 
that,  at  the  time  plaintiff's  son  was  excluded  from  the 
school  in  question,  the  danger  of  an  epidemic  of  smallpox 
in  the  city  of  Terre  Haute  had  passed  away.  By  the  fifth 
paragraph  it  is  averred  that  there  had  been  no  exposure  to 
smallpox  in  the  city  of  Terre  Haute,  and  that  but  one  ease 
had  been  reported  as  existing  in  the  State,  which  was  at 
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the  city  of  Mimcie.  By  the  seventh  paragraph  plaintiff 
allied  and  sought  to  show  that  vaccination  in  all  cases  pro- 
duced a  loatlisome  constitutional  disease  which  poisoned  the 
blood  of  the  patient,  and  frequently  resulted  in  death,  and 
that  vaccination  was  not  a  preventive  of  smallpox. 

A  demurrer  was  sustained  to  thc^^  second,  fourth,  and  sixth 
paragraphs  of  the  reply,  and  overruled  as  to  the  third,  fifth, 
and  seventh.  Upon  the  issues  joined,  there  was  a  trial  by 
the  court  which  resulted  in  a  judgment  in  favor  of  ap- 
pellees. 

The  evidence  is  not  in  the  record,  and  appellant  seeks  a 
reversal  of  the  judgment  below  upon  the  nding  of  the  court 
in  holding  the  answer  sufficient  upon  demurrer,  and  in  sus- 
taining the  demurrer  to  the  second,  fourth,  and  sixth  para- 
^aphs  of  reply. 

The  contention  of  appeUant's  learned  counsel  is  that  each 
paragraph  of  the  answer  is  bad,  and  that  the  facts  and  mat- 
ters therein  disclosed  will  not  justify  the  appdlees  in  ex- 
cluding appellant's  son  from  the  public  schools.  Their  in- 
sistence may  be  said  to  embrace  the  following  propositions : 

(1)  The  exclusion  of  a  pupil  from  the  public  schools  of 
this  State  who  is  "well  and  healthy",  as  the  complaint  dis- 
closes was  the  condition  of  Kleo  Blue,  and  where  there  has 
been  no  exposure  to  the  infection  of  smallpox,  can  not  be 
sustained  merely  because  such  pupil  refuses  to  be  vacci- 
nated. 

(2)  The  right  of  appellant's  son,  under  the  facts  shown 
by  the  complaint,  to  attend  the  public  school  in  question  is 
^aranteed  by  the  Constitution,  and  the  qualifications  nec- 
essary to  the  exercise  of  this  privilege  are  prescribed  by 
statute,  and,  as  there  is  no  statute  providing  that  vaccina- 
tion of  a  pupil  shall  become  a  condition  precedent  to  this 
privilege,  hence  it  is  contended  that  the  order  made  by  the 
local  board  of  health  was  without  authority  of  law. 

(3)  Tt  18  further  insisted  that  rules  or  by-laws  adopted 
by  the  State  board  and  local  boards  of  health  do  not  have 


126  SUPREME  COURT  OF  INDIANA, 

Blue  V.  Beach. 

the  force  of  laws  within  their  respective  jurisdiction,  and 
that  the  power  of  the  State  board  to  adopt  a  by-law,  or  rule, 
of  the  nature  of  rule  eleven,  is  legislative ;  therefore,  under 
article  4,  §1  of  the  State  Constitution,  whereby  all  legisla- 
tive authority  is  lodged  in  the  General  Assembly,  the  power 
to  make  such  rules  can  not  be  delegated  by  it  to  boards  of 
health. 

Appellant  in  the  course  of  his  argument  strenuously  in- 
sists that  vaccination  is  in  no  manner  a  preventive  of 
smallpox,  and  that  its  failure  in  this  respect  is,  as  he  con- 
tends, now  conceded  by  many  eminent  medical  authorities. 
In  the  objections  which  he  urges  against  vaccination  he, 
to  an  extent,  at  least,  proceeds  upon  the  assumption  that 
the  person  who  is  subjected  thereto  will  thereby  have  his 
system  so  poisoned  by  the  vaccine  virus  as  to  result  in  his 
permanent  injury.  It  is  true  that  bad  results  may,  and 
possibly  do,  follow  from  the  use  of  impure  virus,  or  when 
the  system  of  the  patient  is  itself  in  a  diseased  condi- 
tion, but  that  such  are  the  results  in  all  cases  where  pure 
virus  is  used,  and  proper  care  and  skill  are  exercised,  is  cer- 
tainly nothing  more  than  mere  assumption.  With  equal 
force  might  it  be  asserted  that,  in  all  cases  of  the  amputa- 
tion of  a  limb,  by  a  skilful  and  experienced  surgeon,  the 
death  of  the  patient  will  necessarily  follow  as  a  result  of  the 
operation.  We  may  say,  however,  in  answer  to  the  con- 
tention of  appellant  upon  this  feature  of  the  case,  that  our 
decision  herein  does  not  in  any  manner,  under  the  circum- 
stances, depend  upon  the  proposition  that  vaccination  is  a 
preventive  of  smallpox. 

In  addition  to  the  arguments  advanced  by  appellant,  we 
have  been  fidly  supplied,  during  the  pendency  of  this  ap- 
peal, with  many  circulars  and  other  documents  denying  th.i 
efficacy  of  vaccination.  With  the  wisdom  or  policy  of  vac- 
cination, or  as  to  whether  it  is  or  is  not  a  preventive  of  the 
disease  of  smallpox,  courts,  in  tbo  decision  of  cases  like  the 
one  at  bar,  have  no  concern.     It  is  a  question,  it  is  true, 
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about  which  eminent  medical  men  differ,  a  large  majority 
of  whom,  however,  affirm  that  it  serves  as  a  preventive  of, 
or  a  protection  against,  this  dread  scourge,  which  Ma- 
caulay  denominated  "the  most  terrible  of  all  ministers  of 
death".  The  question  is  one  which  the  legislature  or  boards 
of  health,  in  the  exercise  of  the  powers  conferred  upon 
them,  must  in  the  first  instance  determine,  as  the  law  affords 
no  means  for  the  question  to  be  subjected  to  a  judicial  in- 
quiry or  determination.  Consequently,  in  our  holding  in 
this  appeal,  it  can  not  be  said  that  we  affirm  the  arguments 
of  tbose  who  believe  in  the  efficacy  of  vaccination,  or  that 
"we  deny  the  arguments  of  those  who  assert  that  it  is  a 
failure  and  an  outrage  upon  personal  liberty. 

With  this  statement  we  pass  to  the  consideration  of  the 
real  question  involved.  There  is  no  express  statute  in  this 
State  making  vaccination  compulsory,  nor  imposing  it  as  a 
condition  upon  the  privilege  of  children  attending  our  pub- 
lic schools,  and,  in  the  absence  of  such  a  law,  the  act  of 
appellee  in  excluding  Kleo  Blue  from  the  public  schools  in 
question  must,  imder  the  facts,  be  justified,  if  at  all,  as  a 
public  emergency  under  the  rules  and  order  of  the  respec- 
tive boards  of  health  as  set  out  in  the  answer. 

In  1891  the  legislature  of  this  State  passed  a  statute  cre- 
atiug  and  establishing  a  State  board  of  health,  and  invest- 
ing it  with  certain  powers.  See  §6711  et  seq.  Burns  1894. 
By  section  five  of  the  original  act,  §6715  Burns  1894,  this 
board  is  expressly  authorized  and  empowered  to  adopt 
**rules  and  by-laws  subject  to  the  provisions  of  this  act, 
and  in  harmony  with  other  statutes  in  relation  to  the  public 
health,  to  prevent  outbreaks  and  the  spread  of  contagious 
and  infectious  disease."  Section  6718  Burns  1894,  pro- 
vides that  it  shall  be  the  duty  of  local  boards  of  health  to 
protect  the  public  health  by  the  removal  of  causes  of  dis- 
ease when  kno^vn,  and  in  all  cases  to  take  prompt  action  to 
arrest  the  spread  of  contagious  diseases,  to  abate  and  remove 
nxiisances  dangerous  to  the  public  health,  and  to  perform 
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such  other  duties  as  may  from  time  to  time  be  required  of 
them  by  the  State  board  of  health,  pertaining  to  the  health 
of  the  people.  By  §6719  Bums  1894,  it  is  provided:  "It 
shall  be  the  duty  of  county  boards  of  health  to  promulgate 
and  enforce  all  rules  and  regulations  of  the  State  board  of 
health,  in  their  respective  counties,  which  may  be  issued 
from  time  to  time  for  the  preservation  of  the  public  health, 
and  for  the  prevention  of  epidemic  and  contagious  diseases. 
And  the  secretary  of  any  board  of  health,  who  shall  fail  or 
refuse  to  promulgate  and  enforce  such  rules  and  regula- 
tions, and  any  peraon  or  persons,  or  the  officers  of  any  cor- 
poration who  shall  fail  or  refuse  to  obey  such  rules  and 
regulations,  shall  be  deemed  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  fined  in  any  sum  not  ex- 
ceeding $100,  and  upon  a  second  conviction  the  court  or 
jury  trying  the  cause  may  add  imprisonment  in  the  county 
jail,  for  any  period  not  exceeding  ninety  days.'^ 

By  §6725  Bums  1894,  the  Governor  of  the  State  is  em- 
powered to  draw  a  warrant  upon  the  State's  treasury,  for 
money  in  any  sum  not  exceeding  $50,000,  to  be  expended 
in  preventing  the  introduction  into  the  State,  and  the  spread^ 
of  cholera  and  other  contagious  and  infectious  diseases. 

Under  the  general  law,  by  which  the  city  of  Terre  Haute 
is  governed,  the  legislature  expressly  conferred  upon  its 
common  council  the  power  to  establish  a  board  of  health,  and 
to  invest  it  with  the  necessary  power  to  attain  its  object.  This 
power  the  common  council  of  that  city  seems  to  have  exer- 
cised by  establishing  a  board  of  health,  under  the  ordinance 
of  1881,  and  investing  it  with  authority  to  make  and  en- 
force such  rules  and  reg\ilations  as  the  board  might  deem 
necessary  "to  promote,  preserve,  and  secure  the  health  of 
the  city,  and  to  prevent  the  introduction  and  spreading  of 
contagious,  infectious,  or  pestilential  diseases.'^ 

Rule  eleven  of  the  State  board  of  health,  which  appears 
to  have  boon  adopted  and  promulgated  in  1891,  soon  after 
the  organization  of  that  board,  provides,  as  we  have  seen. 
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that  in  all  cases  where  an  exposure  to  smallpox  is  threat- 
ened, it  shall  be  the  duty  of  the  board  of  health  within 
liV'hose  jurisdiction  such  exposure  shall  have  occurred,  or 
danger  of  such  epidemic  ensuing,  to  compel  the  vaccination 
or  revaccination  of  all  exposed  persons.  Pursuant  to  this 
rule,  and  in  the  exercise  of  the  powers  with  which  it  was 
generally  invested,  this  local  board,  after  expressly  finding 
that  there  had  been  and  is  an  exposure  to  and  danger  of  an 
epidemic  of  smallpox  within  the  limits  of  the  city  of  Terro 
Haute,  mide  and  promulgated  the  order  in  controversy,  to 
the  effect  that  no  person  be  allowed  to  attend  the  public 
schools  of  that  city  without  being  vaccinated.  In  obedience 
to  this  order,  it  appears  that  the  superintendent  of  the  city's 
public  schools  directed  appellees  not  to  permit  any  person  to 
attend  the  school  over  which  they  were  in  charge  unless 
such  person  had  been  vaccinated. 

That  the  rule  or  by-law  adopted  by  the  State  board  of 
health  and  the  order  of  the  local  board  were  each  intended 
to  secure  and  protect  the  public  health,  by  preventing  thy 
spread  in  its  virulent  form  of  the  contagious  and  loath- 
some disease  of  smallpox,  there  certainly  can  be  no  doubt. 
That  the  preservation  of  the  public  health  is  one  of  the 
duties  devolving  upon  the  State,  as  a  sovereign  power,  can 
not  be  successfully  controverted.  In  fact,  among  all  of  the 
objects  sought  to  be  secured  by  governmental  laws,  none  is 
more  important  than  the  preservation  of  the  public  health ; 
and  an  imperative  obligation  rests  upon  the  State,  through 
its  proper  instrumentalities  or  agencies,  to  take  all  neces- 
sary steps  to  promote  this  object.  This  duty  finds  ample 
support  in  the  police  power  which  is  inherent  in  the  State 
and  one  which  the  latter  can  not  surrender. 

In  the  case  of  State  v.  Oerhardt,  145  Ind.  439,  33  L.  R. 
A.  313,  on  page  451  of  the  opinion,  in  speaking  in  refer- 
ence to  the  police  power,  it  is  said :  "The  police  power  of 
a  State  is  recognized  by  the  courts  to  be  one  of  wide  sweep. 
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It  is  exercised  by  the  State  in  order  to  promote  the  healthy 
safety,  comfort,  morals,  and  welfare  of  the  public.  The 
right  to  exercise  this  power  is  said  to  bo  inherent  in  the 
people  in  every  free  government.  It  is  not  a  grant,  derived 
from  or  under  any  written  constitution.  It  is  not,  however, 
without  limitation,  and  it  can  not  be  invoked  so  as  to  invade 
the  fimdamental  rights  of  a  citizen.  As  a  general  proposi- 
tion, it  may  be  asserted  that  it  is  the  province  of  the  legis- 
lature to  decide  when  the  exigency  exists  for  the  exercise  of 
this  power,  but  as  to  what  are  the  subjects  which  come 
within  it,  is  evidently  a  judicial  question."  See  also 
Champer  v.  City  of  Oreencastle,  138  Ind.  339,  24  L.  R.  A. 
768. 

In  order  to  secure  and  promote  the  public  health,  the 
State  creates  boards  of  health  as  an  instrumentality  or 
agency  for  that  purpose,  and  invests  them  with  the  power 
to  adopt  ordinances,  by-laws,  rules,  and  regulations  neces- 
sary to  secure  the  objects  of  their  organization.  While  it 
is  true  that  the  character  or  nature  of  such  boards  is  admin- 
istrative only,  still  the  powers  conferred  upon  them  by  the 
legislature,  in  view  of  the  great  public  interests  confided  to 
them,  have  always  received  from  the  courts  a  liberal  con- 
struction, and  the  right  of  the  legislature  to  confer  upon 
them  the  power  to  make  reasonable  rules,  by-laws,  and  reg- 
ulations, is  generally  recognized  by  the  authorities.  Parker 
&  Worth,  on  Pub.  Health,  §79 ;  4:  Am.  &  Eng.  Ency.  of 
Law,  597 ;  Lake  Erie,  etc.,  R.  Co.  v.  James,  10  Ind.  App. 
650. 

When  these  boards  duly  adopt  rules  or  by-laws,  by  virtue 
of  legislative  authority,  such  rules  and  by-laws,  within  the 
respective  jurisdictions,  have  the  force  and  effect  of  a  law 
of  the  legislature,  and,  like  an  ordinance  or  by-law  of  a 
municipal  corporation,  they  may  be  said  to  be  in  force  by 
authority  of  the  State.  City  of  Salem  v.  Eastern  R.  Co., 
98  Mass.  431,  96  Am.  Dec.  650;  Board  of  Health  v.  Heis- 
ter,  37  N.  Y.  661 ;  Gregory  v.  Mayor,  etc.,  40  N.  Y.  273 ; 
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PolinsJey  v.  *  I^eople,  73  N.  Y.  65 ;  Dingley  v.  City  of  Bos- 
ton, 100  Mass.  544 ;  Swindell  v.  State,  143  Ind.  153,  168, 
35  L,  R.  A.  50 ;  People  v.  Justices,  etc.,  7  Hun  214;  Parker 
&  Wortb.  on  Pub.  Health,  §85 ;  4  Am.  &  Eng.  Ency.  of  Law 
{%nA  ed.)  599. 

It  is  true  that  such  rules  and  by-laws  must  be  reasonable, 
and  boards  of  health  can  not  enlarge  or  vary,  by  the  opera- 
tion of  such  rules,  the  powers  conferred  upon  them  by  the 
legislature,  and  any  rule  or  by-law  which  is  in  conflict  with 
the  State's  organic  law,  or  antagonistic  to  the  general  law 
of  the  State,  or  opposed  to  the  fundamental  principles  of 
justice,  or  inconsistent  with  the  powers  conferred  upon  such 
boards,  would  be  invalid.  Parker  &  Worth,  on  Pub. 
Health,  §86. 

As  a  general  proposition,  whatever  laws  or  regulations 
are  necessary  to  protect  the  public  healtli  and  secure  public 
comfort  is  a  legislative  question,  and  appropriate  meas* 
ures,  intended  and  calculated  to  accomplish  these  ends,  are 
not  subject  to  judicial  review.  But,  nevertheless,  such 
measures  or  means  must  have  some  relation  to  the  end  in 
view,  for,  under  the  mere  guise  of  the  police  power,  per- 
sonal rights  and  those  pertaining  to  private  property  will 
not  be  permitted  to  be  arbitrarily  invaded  by  the  legisla- 
tive department ;  and  consequently  its  determination,  under 
snch  circumstances,  is  not  final,  but  is  open  to  review  by  the 
courts.  If  the  legislature,  in  the  interests  of  the  public 
health,  enacts  a  law,  and  thereby  interferes  with  the  per- 
sonal rights  of  an  individual,  destroys  or  impairs  his  lib- 
erty or  property,  it  then,  under  such  circumstances,  be- 
comes the  duty  of  the  courts  to  review  such  legislation,  and 
determine  whether  it  in  reality  relates  to  and  is  appropriate 
to  secure  the  object  in  view;  and  in  such  an  examination 
the  court  will  look  to  the  substance  of  the  thing  involved, 
and  livill  not  be  controlled  by  mere  forms.  In  re  Jacobs, 
98  1^.  Y.  98;  Weil  v.  Ricord]  24  N.  J.  Eq.  169. 

It  is  affirmed  by  the  authorities  as  a  general  proposition 
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or  rule  that  no  one  has  a  right  to  do  any  act  which  will 
cause  injury  to  the  health  of  another,  or  which  will  disturb 
his  bodily  comfort ;  still,  this  right  of  security  to  health  or 
comfort  can  not  remain  absolute  in  a  state  of  organized 
society,  but  is  sometimes  required  to  give  way  to  the  de- 
mands of  trade  or  other  vital  public  interests.  Tiedeman's 
Lim.  of  Police  Powers,  §16. 

It  can  not  be  successfully  asserted  that  the  power  of 
boards  of  health  to  adopt  rules  and  by-laws  subject  to  the 
provisions  of  the  law  by  which  they  are  created,  and  in 
harmony  with  other  statutes  in  relation  to  the  public  health, 
in  order  that  the  "outbreak  and  spread  of  contagious  and 
infectious  diseases"  may  be  prevented,  is  an  improper  dele- 
gation of  legislative  authority,  and  a  violation  of  article  4, 
§1  of  the  Constitution.  It  is  true  beyond  controversy  that 
the  legislative  department  of  the  State,  wherein  the  Con- 
stitution has  lodged  all  legislative  authority,  will  not  be 
permitted  to  relieve  itself  of  this  power  by  the  delegation 
thereof.  It  can  not  confer  on  any  body  or  person  the  power 
to  determine  what  the  law  shall  be,  as  that  power  is  one 
which  only  the  legislature,  imder  our  Constitution,  is  au- 
thorized to  exercise;  but  this  constitutional  inhibition  can 
not  properly  be  extended  so  as  to  prevent  the  grant  of  legis- 
lative authority,  to  some  administrative  board  or  other 
tribunal,  to  adopt  rules,  by-laws,  or  ordinances  for  the  gov- 
ernment of  or  to  carry  out  a  particular  purpose.  It  can  not 
be  said  that  every  grant  of  power  to  executive  or  adminis- 
trative boards  or  officials,  involving  the  exercise  of  discre- 
tion and  judgment,  must  be  considered  a  delegation  of  leg- 
islative authority.  While  it  is  necessary  that  a  law,  when 
it  comes  from  the  law-making  power,  should  be  complete, 
still  there  are  many  matters  relating  to  methods  or  details 
which  may  be,  by  the  legislature,  referred  to  some  desig- 
nated ministerial  officer  or  body.  All  of  such  matters  fall 
within  the  domain  of  the  right  of  the  legislature  to  author- 
ize an  administrative  board  or  body  to  adopt  ordinances, 
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rules,  by-laws,  or  regulations  in  aid  of  the  suooessful  exe- 
cution of  some  general  statutory  provision.  Cooley  Const. 
Lim.  114. 

The  rule  in  respect  to  the  delegation  of  .legislative  power 
is  admirably  stated  in  Locke's  Appeal,  72  Pa.  St.  491,  as 
follows:  "Then,  the  true  distinction,  I  conceive,  is  this: 
The  legislature  can  not  delegate  its  power  to  make  a  law; 
but  it  can  make  a  law  to  delegate  a  power  to  determine  some 
fact  or  state  of  things  upon  which  the  law  makes,  or  intends 
to  make,  its  own  action  depend.  To  deny  this  would  be 
to  stop  the  wheels  of  government.  There  are  many  things 
upon  which  wise  and  useful  legislation  must  depend,  which 
can  not  be  known  to  the  law-making  power,  and  must, 
therefore,  be  a  subject  of  inquiry  and  determination  out- 
side of  the  halls  of  legislation." 

That  the  power  granted  to  administrative  boards  of  the 
nature  of  boards  of  health,  etc.,  to  adopt  rules,  by-laws,  and 
r^lilations  reasonably  adapted  to  carry  out  the  purpose  or 
object  for  which  they  are  created,  is  not  an  improper  dele- 
gation of  authority  within  the  meaning  of  the  constitu- 
tional inhibition  in  controversy,  is  no  longer  an  open  ques- 
tion, and  is  well  settled  by  a  long  line  of  authorities.  See 
Board,  etc.,  v.  SpitleVy  13  Ind.  235 ;  Welch  v.  Bowen,  103 
Ind.  252;  City  of  Madison  v.  Ahhott,  118  Ind.  337;  Far- 
ley V.  Board,  etc.,  126  Ind.  468;  Eastman  v.  State,  109 
Ind.  278;  State  v.  Ilaworth,  Tr„  122  Ind.  462,  7  L.  R.  A. 
240;  Cleveland,  etc.,  R.  Co.  v.  Backus,  133  Ind.  613,  522, 
18  L.  R.  A.  729;  State  v.  Chicago,  etc.,  R.  Co.,  38  Minn. 
281;  State  v,  Chicago,  etc.,  R.  Co.,  134  U.  S.  418;  Inte?'- 
state  Commerce  Commission  v.  Cincinnati,  etc.,  R.  Co., 
167  IJ.  S.  479,  17  Sup.  Ct.  896,  12  L.  ed.  243;  Woodruff 
V.  New  York,  etc.,  R.  Co.,  59  Conn.  63,  20  Atl.  17 ;  Storrs 
V.  Pensacola,  etc.,  R.  Co.,  29  Fla.  617,  11  South.  226; 
Atlantic  Express  Co.  v.  Wilmington,  etc.,  R.  Co.,  Ill  X. 
C.  463,  16  S.  E.  893,  18  L.  R.  A.  393;  State  v.  Hagood, 
30  S.  C.  519,  9  S.  E.  686,  3  L.  R.  A.  841 ;  Field  v.  Clark, 
143  IT.  S.  649,  12  Sup.  Ct.  495,  36  L.  ed.  294. 
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It  would  seem  that  the  power  of  the  boards  of  health  of 
this  State,  under  the  laws  relating  thereto  to  make  and 
adopt  all  reasonable  by-laws,  rules,  and  regidations  to  carry 
out  and  effectuate  the  great  interests  of  the  public  health 
confided  to  them  by  the  legislature,  is  so  well  affirmed  by 
the  authorities  that  we  may  dismiss  this  feature  of  appel- 
lant's contention  without  further  consideration.  In  the 
light  of  the  firmly  settled  principles  of  the  law  to  which 
we  have  referred,  we  may  proceed,  under  the  facts,  to  teat 
thereby  the  acts  of  appellees  in  excluding  Kleo  Blue  from 
school. 

Under  the  ordinance  of  the  city's  common  council  estab- 
lishing the  local  board  of  health,  the  latter  was,  as  we  have 
seen,  invested  with  power  to  adopt  and  enforce  such  rules 
and  regulations  as  it  might  deem  necessary  to  secure,  pro- 
mote, and  preserve  the  public  health,  and  to  prevent  the 
spread  of  contagious  and  infectious  diseases.  By  the  pro- 
visions of  the  statute  creating  the  State  board  of  health, 
the  imperative  duty  to  protect  the  public  health  by  the  re- 
moval of  causes  of  diseases  when  known,  and  to  take  prompt 
action  to  arrest  the  spread  of  contagious  diseases,  and  to 
perform  such  other  duties  as  may  from  time  to  time  be  re- 
quired by  the  State  board,  is  expressly  enjoined  upon  all 
local  health  boards. 

It  is  certainly  evident  that  the  health  board  of  the  city  of 
Terre  Haute,  regardless  of  the  rule  of  the  State  board,  had, 
under  the  law,  ample  power  to  protect  the  public  health, 
and  to  prevent  the  spread  of  contagious  and  infectious  dis- 
eases, and  for  such  purposes  .had  the  right  to  adopt  such 
appropriate  and  reasonable  means  or  methods  as  its  judg- 
ment dictated.  This  being  true,  and  an  emergency  on  the 
account  of  danger  from  smallpox  having  arisen,  and  the 
board  believing,  as  we  may  assume,  that  the  disease  would 
spread  through  the  public  schools,  and  further  believing 
that  it  could  be  prevented,  or  its  bad  effects  lessened,  by 
the  means  of  vaccination,  and  thereby  afford  protection  to 
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the  pupils  of  such  schools  and  the  community  in  general,  it 
would  certainly  have  the  right,  under  the  authority  with 
which  it  was  invested  by  the  State,  to  require,  during  the 
oontinuance  of  such  danger,  that  no  unvaccinated  child  be 
allowed  to  attend  the  public  school;  or  the  board  might, 
under  the  circumstances,  in  its  discretion,  direct  that  the 
schools  be  temporarily  closed  during  such  emergency,  re- 
gardless of  whether  or  not  the  pupils  thereof  refused  to  be 
vaccinated. 

« 

If  vaccination  was  the  most  efFective  means  of  prevent- 
ing the  spread  of  the  disease  through  the  public  schools, 
and  this  the  local  board  seems  to  have  determined,  it  then 
became  not  only  tlie  right  but  the  duty  of  the  board  to  re- 
quire that  the  pupils  of  such  schools  be  vaccinated  as  a 
sanitary  cc^ndition  imposed  upon  their  privilege  of  attend- 
ing the  schools  during  the  period  of  the  threatened  epi- 
demic of  smaUpoz.  This  power,  as  previously  asserted, 
under  the  circumstances,  was  lodged  in  the  local  board  of 
health  irrespective  of  the  rule  of  the  State  board.  The 
rule  or  by-law  of  the  latter  merely  emphasizes  what  was 
already  the  duty  of  local  boards,  in  their  respective  juris- 
dictions, in  times  of  danger  of  a  smallpox  epidemic,  to 
enforce  vaccination^  if  that  was  believed  to  be  the  best  and 
most  efficient  method  or  meanis  known  of  arresting  or  pre- 
venting the  spread  of  the  disease.  That  this  was  the  belief 
of  the  State  board  when  it  adopted  its  by-law,  and  also  of 
the  local  board  when  it  made  its  rule  or  order  in  question, 
is  certainly  evident.  It  is  declared  in  the  order  of  the 
latter  that  'Vaccination  is  the  only  preventive  of  the  disease 
of  smallpox." 

The  local  board  did  not  attempt,  under  its  order,  to  com- 
pel appellant's  son  to  be  vaccinated.  Under  a  reasonable 
interpretation  of  its  order,  the  board  simply  gave  him  the 
option  or  choice  either  to  be  vaccinated  or  remain  out  of 
school  until  the  danger  of  smallpox  had  passed.  Tlie  facts 
allied  in  the  answer  show  that  there  had  been  an  exposure 
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in  the  community  to  smallpox,  and  that  there  was  danger 
of  an  epidemic  of  that  disease  within  the  city  of  Terre 
Haute.  Evidently  then,  under  these  circumstances,  prompt 
action  upon  the  part  of  the  health  authorities,  in  taking 
steps  to  arrest  or  prevent  the  spread  of  the  disease,  was 
essential.  The  first  step  taken  by  the  board,  it  appears,  was 
to  prevent  the  spread  thereof  throughout  the  community 
by  the  children  who  each  day  assembled  at  the  public 
schools  from  all  parts  of  the  city. 

It  is  a  well  recognized  fact  that  our  public  schools  in  the 
past  have  been  the  means  of  spreading  contagious  diseases 
throughout  an  entire  community.  They  have  been  the 
source  from  which  diphtheria,  scarlet  fever,  and  other  con- 
tagious diseases  have  carried  distress  and  death  into  many 
families.  Surely  there  can  be  no  substantial  argument  ad- 
vanced adverse  to  the  reasonableness  of  a  rule  or  order  of 
health  officials  which  is  intended  and  calculated  to  protect, 
in  a  time  of  danger,  all  school  children,  and  the  families  of 
which  they  form  a  part,  from  smallpox  or  other  infectious 
diseases. 

In  several  of  our  sister  states,  laws  have  been  enacted 
expressly  requiring  vaccination;  some  requiring  it,  how- 
ever, only  as  a  prerequisite  to  the  privilege  of  attending 
the  public  schools,  while  others  enforce  it  against  all  per- 
sons. In  the  case  of  Abeel  v.  Clark,  84  Cal.  226,  24  Pac. 
383,  the  supreme  court  of  that  state  upheld  the  constitu- 
tional validity  of  a  statute  requiring  that  all  children  at- 
tending the  public  schools  should  be  vaccinated.  In  sus- 
taining the  act  the  court,  in  the  course  of  its  opinion,  said : 
"The  act  referred  to  is  designed  to  prevent  the  dissemina- 
tion of  what,  notwithstanding  all  that  medical  science  has 
done  to  reduce  its  severity,  still  remains  a  highly  con- 
tagious and  much  dreaded  disease.  While  vaccination  may 
not  be  the  best  and  safest  preventive  possible,  experience 
and  observation,  the  test  of  the  value  of  such  discoveries, 
dating  from  the  year  1796,  when  Jenner  disclosed  it  to  the 
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world,  has  proved  it  to  be  the  best  method  known  to  the 
medical  science  to  lessen  the  liability  to  infection  with  the 
disease." 

In  Bissell  v.  Davison,  65  Conn.  183,  32  Atl.  348,  29  L. 
K.  A.  251,  the  validity  of  a  law,  authorizing  school  trustees 
to  make  vaccination  a  condition  upon  the  privilege  of  chil- 
dren attending  the .  public  schools,  was  sustained.  The 
court  in  that  appeal  said :  '^The  question  before  us  is  not 
whether  the  legislature  ought  to  have  passed  such  a  law ;  it 
is  simply  whether  it  had  the  power  to  pass  it.  In  no  proper 
sense  can  this  statute  be  said  to  contravene  the  provisions  of 
section  one  of  the  first  article  of  our  state  constitution,  as 
claimed  by  the  plaintiff.  It  may  operate  to  exclude  his  son 
from  school,  but  if  so  it  will  be  because  of  his  failure  to 
comply  with  what  the  legislature  regards,  wisely  or  un- 
wisely, as  a  reasonable  requirement,  enacted  in  good  faith 
to  promote  the  public  welfare." 

In  Duffleld  v.  Williamspart  School  District,  162  Pa.  St. 
476,  29  Atl.  742,  25  L.  R.  A.  152,  appellant's  minor  son 
had  been  excluded  from  the  public  schools  of  the  city  of 
WiUiamsport-  The  expulsion,  it  appears,  was  imder  the 
authority  of  an  ordinance  adopted  by  the  city  which  pro- 
vided that  "no  pupil  shall  attend  the  schools  of  this  city 
except  they  be  vaccinated,  or  furnish  a  certificate  from  a 
physician  that  such  vaccination  has  been  performed."  The 
school  board  in  that  case  was  notified  by  the  board  of 
health  of  an  epidemic  of  smallpox  prevailing  in  near-by 
cities  and  towns.  Upon  considering  the  communication 
from  the  board  of  health,  and  from  the  general  alarm  aris- 
ing from  a  case  of  smallpox  in  that  city,  the  school  board 
adopted  a  resolution  providing  that  no  pupil  should  attend 
the  public  schools  unless  he  had  been  vaccinated.  The 
power  to  exclude  appellant's  son,  under  the  circumstances 
in  that  case,  was  upheld.  The  court  in  passing  upon  the 
question  there  involved,  said:  "It  should  be  borne  in 
mind  that  there  is  no  effort  to  compel  vaccination.     The 
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school  board  do  not  claim  that  they  can  compel  the  plaintiff 
to  vaccinate  his  son.  They  claim  only  the  right  to  exclude 
from  the  schools  those  who  do  not  comply  with  such  regu- 
.lations  of  the  city  and  the  board  of  directors  as  have  been 
thought  necessary  to  preserve  the  public  health.  It  would 
not  be  doubted  that  the  directors  would  have  the  right  to 
close  the  schools  temporarily  during  the  prevalence  of  any 
serious  disease  of  an  infectious  or  contagious  character. 
This  would  be  a  refusal  of  admission  to  all  the  children  of 
the  district.  They  might  limit  the  exclusion  to  children 
from  infected  neighborhoods,  or  families  in  which  one  or 
more  of  the  members  was  suffering  from  the  disease.  For  the 
same  reason  they  may  exclude  such  children  as  decline  to 
comply  with  the  requirements  looking  to  prevention  of  the 
spread  of  contagion,  provided  these  requirements  are  not 
positively  unreasonable  in  their  character." 

In  re  Rebenack,  62  Mo.  App.  8,  the  St.  Louis  board  of 
public  schools  ordered  that  all  unvaccinated  children  should 
be  excluded  from  tlie  public  schools  of  that  city.  In  that 
case,  the  charter  law,  under  which  the  board  of  public 
schools  was  created,  provided  that  the  president  and  di- 
rectors thereof  should  have  the  power  "to  make  all  rules, 
ordinances,  and  statutes,  proper  for  the  government  and 
management  of  such  schools  and  property,  so  tliat  the  same 
shall  not  be  inconsistent  with  the  laws  of  the  land."  The 
court  in  that  case  held  that  the  school  board  had  the  right 
to  require  the  vaccination  of  children  in  attendance  at 
school,  and  to  exclude  those  therefrom  who  refused  tct  com- 
ply with  the  order. 

In  Morris  v.  City  of  Columbus,  102  Ga.  792,  30  S.  E. 
850,  42  L.  R.  A.  175,  the  supreme  court  of  that  state  held 
that  the  legislature,  in  the  exercise  of  the  police  power,  may 
confer  upon  municipal  corporations  the  authority  to  make 
and  enforce  ordinances  requiring  all  persons,  who  may  be 
within  the  limits  of  such  corporations,  to  submit  to  vacci- 
nation whenever  an  epidemic  of  smallpox  is  existing,  or  may 
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be  reaBonafaly  apprehended.  See,  also,  In  re  Walters,  32 
2f.  Y.  Supp.  322. 

In  Parker  &  Worth,  on  Pub.  Health,  §123,  the  rule  is 
stated  as  follows:  ^'It  is  sometimes  provided  by  law  that 
persons  who  may  have  been  exposed  to  contagion,  or  who 
came  from  places  believed  to  be  infected,  and  particularly 
children  attending  the  public  schools,  shall  submit  to  vac- 
cination, under  the  direction  of  the  health  authorities. 
This  requirement  is  a  constitutional  exercise  of  the  police 
power  of  the  state,  which  can  be  sustained  as  a  precau- 
tionary measure  in  the  interest  of  the  public  health." 

In  the  case  of  Potts  v.  Breen,  167  111.  67,  47  N.  E.  81, 
39  L.  B.  A.  152,  it  is  held,  in  the  absence  of  an  express 
authority  from  the  legislature,  that  a  rule  of  the  State 
board  of  health,  requiring  the  vaccination  of  children  as  a 
prerequisite  to  their  attending  the  public  schools,  is  unrea- 
sonable when  smallpox  does  not  exist  in  the  community  and 
there  is  no  reasonable  ground  to  apprehend  its  appearance. 
The  same  doctrine  is  reaffirmed  in  the  case  of  Lawhav^h  v. 
Beard  of  Education,  177  lU.  572,  52  X.  E.  850. 

In  the  appeal  of  the  State  v.  Burdge,  95  Wis.  390,  70 
X.  W.  347,  37  L.  R.  A.  157,  it  is  also  affirmed  that,  in  the 
absence  of  a  statute  authorizing  compulsory  vaccination,  or 
making  it  a  condition  to  the  privilege  of  attending  the  pub- 
lic schools,  a  rule  of  the  State  board  of  health  which  ex- 
cludes from  the  public  and  other  schools  all  children  who 
do  not  present  a  certificate  of  vaccination  is  unreasonable, 
if,  at  the  time  of  its  adoption,  there  was  no  smallpox  epi- 
demic in  the  citv,  and  no  sufficient  cause  for  the  school  au- 
thorities  to  believe  that  the  disease  would  become  prevalent 
in  the  city  where  the  rule  was  sought  to  be  enforced.  The 
court  in  that  case,  speaking  in  respect  to  the  powers  of 
health  boards,  said :  **It  can  not  be  doubted  but  that,  under 
appropriate  general  provisions  of  law  in  relation  to  the 
prevention  and  suppression  of  dan|2:erous  and  contagious 
diseases,   authority  may  be  conferred  by  the  legislature* 
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upon  the  state  board  of  health  or  local  boards  to  make  rea- 
sonable rules  and  regulation  for  carrying  into  effect  such 
general  provisions,  which  will  be  valid,  and  may  be  en- 
forced accordingly.  The  making  of  such  rules  and  regula- 
tions is  an  administrative  function,  and  not  a  legislative 
power,  but  there  must  first  be  some  substantive  provision 
of  law  to  be  administered  and  carried  into  effect.  The  true 
test  and  distinction  whether  a  power  is  strictly  legislative, 
or  whether  it  is  administrative,  and  merely  relates  to  the 
execution  of  the  statute  law,  4s  between  the  delegation  of 
power  to  make  the  law,  which  necessarily  involves  a  dis- 
cretion as  to  what  it  shall  be,  and  conferring  authority  or 
discretion  as  to  its  execution,  to  be  exercised  under  and  in 
pursuance  of  the  law.'  Tlie  first  can  not  be  done.  To  the 
latter,  no  valid  objection  can  be  made." 

Neither  the  holding  of  the  supreme  court  of  Illinois  nor 
Wisconsin,  in  the  cases  mentioned,  can,  under  the  facts,  be 
said  to  militate  against  the  conclusion  which  we  reach  in 
the  case  at  bar.  In  fact,  there  is  much  asserted  in  both 
cases  which  may  be  said  to  be  in  harmony  with  our  holding 
herein.  We  are  not  called  upon,  however,  to  decide  whether 
a  rule  of  either  the  State  board  or  local  board  of  health  can 
be  carried  beyond  the  limits  of  the  facts  in  this  case.  Ap- 
pellant contends  that,  under  the  order  of  the  local  board, 
his  son  was  to  be  permanently  expelled  from  the  public 
schools  of  the  city  of  Terre  Haute,  \mless  he  submitted  to 
vaccination.  No  such  unreasonable  interpretation  can  be 
placed  upon  the  rule  or  order  in  question.  The  order  was 
the  offspring,  as  we  have  seen,  of  an  emergency  arising 
from  a  reasonable  apprehension  upon  the  board's  part  that 
smallpox  would  become  epidemic  or  prevalent  in  the  city 
of  Terre  Haute.  The  rule  or  order  could  not  be  considered 
as  having  any  force  or  effect  beyond  the  existence  of  that 
emergency,  and  Kleo  Blue,  by  virtue  of  its  operation,  could 
only  be  excluded  from  school,  upon  his  refusal  to  be  vac- 
cinated, until  after  the  danger  of  an  epidemic  of  smallpox 
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had  disappeared.  Any  other  construction  than  this  would 
render  the  rule  or  order  absurd,  an<l  place  the  board  in  the 
attitude  of  attempting  to  usurp  authority.  Such  an  inter- 
pretation is  not  authorized  when  a  more  reasonable  one  can 
be  applied. 

It  is  true,  as  insisted,  that  the  privilege  of  children  in 
this  State  to  attend  the  public  schools  is  guaranteed  by  the 
Constitution,  at  least  to  the  extent  that  tuition  shall  be  free 
and  such  schools  shall  be  equally  open  to  all.  Article  8 
§1  of  the  Constitution.  Cory  v.  Carter,  48  Ind.  327,  17 
Am.  R.  738.  It  is  equally  true,  however,  that  they  are 
frequently  denied  this  privilege  by  reason  of  their  refusal 
to  submit  to  the  proper  rules  of  school  discipline. 

There  is  no  express  law  in  this  State  authorizing  the  ex- 
pulsion from  school  of  boisterous  or  disobedient  pupils. 
That  a  rule  to  this  effect,  upon  the  part  of  school  officials 
or  teachers,  may  be  enforced,  no  one  will  controvert.  If 
expulsion  can  result  from  the  violation  of  a  rule,  the  object 
of  which  is  to  promote  the  morals  of  the  scholars  and  the 
efficiency  of  the  school  in  general,  certainly  one  which  is 
intended  and  calculated  to  promote  the  health  of  the 
scholars  ought  to  be  sustained. 

There  is  nothing  disclosing  that  appellant's  son  was  in 
a  condition  of  health  which  would  exempt  him  from  the 
requirements  of  this  order  but,  upon  the  contrary,  it  was 
shown  that  he  was  "well  and  healthy".  It  is  said  in  ap- 
pellant's brief  that  there  was  no  investigation  upon  tlie  part 
of  the  health  authorities  to  ascertain  whether  his  son  had 
been  exposed  to  smallpox.  It  appears,  however,  that  there 
had  been  an  exposure  upon  the  part  of  the  community,  and 
it  would  be  an  absurdity,  under  such  circumstances,  to  re- 
quire the  health  officials,  before  taking  action  to  prevent  the 
spread  of  the  disease,  to  investigate  in  order  to  determine 
the  degree  of  exposure  to  which  every  person  in  the  com- 
munity had  been  subjected.  The  question  as  to  what  is  an 
exposure  to  smallpox,  so  as  to  be  affected  thereby,  is  cer- 
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tainly  one  which  in  the  main  must  be  left  to  the  sound  dis- 
cretion or  judgment  of  the  health  officers. 

The  supreme  court  of  Massachusetts,  in  City  of  Salem 
V.  Eastern  B.  Co.,  98  Mass.  431,  443,  in  speaking  in  re- 
gard to  the  right  of  boards  of  health  to  make  general  orders 
and  enforce  tliem  without  unnecessary  delay,  said :  "Their 
action  is  intended  to  be  prompt  and  summary.  They  are 
clothed  with  extraordinary  powers  for  the  protection  of  the 
conrniimity  from  noxious  influences  affecting  life  and 
health,  and  it  is  important  that  their  proceedings  should  be 
embarrassed  or  delayed  as  little  as  possible  by  the  neces- 
sary observance  of  fonnalities.'* 

The  exclusion  of  appellant's  son  was  not,  as  insisted,  in 
the  nature  of  a  penalty,  neither  can  the  rule  or  order  in 
question  be  considered  as  compelling  his  vaccination.  It, 
as  previously  said,  was  only  a  prerequisite  to  his  attend- 
ance at  school  during  the  period  of  danger. 

Owing  to  the  public  importance  of  the  questions  involved 
in  this  case,  we  have  given  them  much  consideration,  and 
perhaps  have  unnecessarily  extended  this  opinion,  but, 
under  the  facts,  when  tested  by  the  firmly  settled  legal  prin- 
ciples, we  are  constrained  to  uphold  the  order  of  the  local 
board  of  health  of  the  city  of  Terre  Haute  as  a  valid  exer- 
cise of  power  upon  its  part ;  and  we  therefore  conclude  that 
appeUees  were  justified  in  excluding  appellant's  son  from 
the  public  school  during  the  continuance  of  the  emergency, 
or  danger  from  smallpox.  It  follows,  therefore,  that  the 
court  did  not  eri*  in  overruling  the  demurrer  to  each  para- 
graph of  the  answer,  nor  in  sustaining  appellees  demurrer 
to  the  second,  fourth,  and  sixth  paragraphs  of  the  reply. 

The  judgment  is  affirmed. 
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BURQET  ET  AL  V.    MeRRITT  ET  AL.  IS.  IS 

[No.  18,816.    Filed'jime21,  1900.]       '  fi66  7W 

dTATuns.— Auband  and  Wi/e.-^Childless  Second  Wife.-^ChUdren 
by  Former  Marriage,— Deeds.— QwMods  2,  8  and  4  of  the  act  of  1880 
(Acts  1889  p.  480 ),  relating  to  conveyancee  made  bj  children  whose 
father  left  snrriTing  him  a  childless  second  wife,  form  a  complete 
statnte  in  themselves,  and  the  subject-matter  of  such  sections  is 
clearly  expressed  in  the  title  thereof,    pp.  14S^  146, 

DwscBsn  AND  Distribution.— AtsbanJ  and  Wife,—Childle$9  Second 
Wife, — Children  by  Former  Marrunge.—Deeds.-'Estoppel. — Under 
*the  provisions  of  §2  of  the  act  of  1889  (Acts  1889  p.  480),  children 
by  a  former  marriage  who  executed  a  deed  of  conveyance  during 
the  life  of  a  childless  second  wife  to  lands  descending  from  their 
father,  purporting  to  convey  complete  fee  simple  title  to  the  whole 
tract,  except  a  life  estate  of  the  widow  in  an  undivided 
third  thereof,  are  estopped  from  claiming  title  to  the  one-third 
interest  as  the  forced  heirs  of  the  widow,  at  her  death  in  1897, 
although  the  deed  of  conveyance  was  executed  prior  to  the  passage 
of  the  act  of  1889,  and  at  a  time  when  the  law  of  descent  was  con- 
strued as  giving  such  heirs  no  present  interest  in  the  share  of  their 
stepmother  in  such  estate,    pp.  14S-14S. 

SAX&.— Husband  and  Wife,—Childles$  Second  Wife.— Children  by 
Former  Marriage. — Deeds. — Estoppel. — Impairment  of  Contracts. — 
Where  children  by  a  former  marriage  executed  a  deed  of  convey- 
ance, during  the  life  of  a  childless  second  wife,  to  lands  descend- 
ing from  their  father,  purporting  to  convey  complete  fee  simple 
title  thereto,  except  the  life  estate  of  the  widow  in  an  undivided 
one-third,  the  enforcement  of  the  provisions  of  §2  of  the  act  of  1889 
(Acts  1889  p.  430),  enacted  subsequently  to  the  execution  of  the 
deed,  but  before  the  death  of  tlie  widow,  making  such  deed  bind- 
ing on  them  when  their  expectancy  was  realized,  does  not  amount 
to  an  impairment  of  their  contract,    pp.  148-I6O. 

From  the  Clinton  Circuit  Court.     Affirmed, 

J.  Clayhaugh  and  N.  P.  ClayhaugJt,  for  appellants. 
Jf.  A.  Morrison  and  8.  Merritt,  for  appellees. 

Baker^  C.  J. — ^In  1882  William  Burget  died  intestate, 
seized  of  160  acres.  He  left  surviving  him  Harriet  Burget, 
who  was  his  second  wife  and  by  whom  ho  had  no  children. 
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and  appellants,  who  are  descendants  from  a  former  mar- 
riage. In  1883  appellants  executed  to  Seager  a  deed  of 
release  and  quitclaim  for  the  fee  simple  title  to  the  whole 
tract.  They  sold  and  intended  to  convey  to  Seager  the 
complete  title  except  a  life  estate  of  the  widow  in  an  undi- 
vided third.  Seager  paid  appellants  $6,200,  which  was 
the  full  value  of  all  the  land,  and  he  believed  that  he  was 
acquiring  title  to  the  whole  except  a  life  estate  of  the  widow 
in  an  undivided  third.  Harriet  Burget  knew  of,  consented 
to,  and  approved  the  sale  and  conveyance.  She  died  in 
1897,  and  shortly  after  her  death  appellants  began  this 
action  in  partition  to  obtain  one-third  of  the  land  as  the 
"forced  heirs"  of  Harriet  Burget.  Appellants  have  not 
returned  nor  offered  to  return  any  part  of  the  $6,200. 
Appellees,  who  claim  through  Seager  by  descent  and  pur- 
chase, filed  an  answer  in  which  they  relied  upon  the  fore- 
going facts  as  a  complete  defense.  The  only  assignment  not 
waived  is  that  the  court  erred  in  overruling  a  demurrer  to 
this  answer  for  want  of  facts. 

In  §2487  R.  S.  1881  it  was  provided  "That  if  a  man 
marry  a  second  or  other  subsequent  wife  and  has  by  her  no 
children,  but  has  children  alive  by  a  previous  wife,  the  land 
which  at  his  death  descends  to  such  wife  shall  at  her  death 
descend  to  his  children".  In  Martindale  v.  Martindale, 
10  Ind.  566,  May  term  1858,  this  statute,  with  that  fixing 
the  extent  of  the  widow's  and  the  children's  interests,  was 
construed  to  mean  that  at  the  death  of  the  husband  and 
father  the  second  childless  wife  took  a  life  estate  in  an  undi- 
vided third  and  the  children  by  the  former  wife  two-thirds 
in  fee  and  a  remainder  in  fee  in  one-third.  Such  was  the 
uniform  construction  in  an  imbroken  line  of  decisions  down 
to  the  case  of  Utterback  v.  Terhune,  75  Ind.  363,  May 
tenn  1881.  But  in  that  case  the  construction  fixed  by  a 
quarter  century's  adjudications  was  abandoned,  and  the 
above  quoted  curious  and  anomalous  language  was  held  to 
mean  that  the  second  childless  wife  took  one-third  in  fee, 
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that  she  had  no  power  to  alienate- the  fee  if  any  descendant 
of  the  husband  from  a  former  marriage  was  alive  at  her 
death,  that  such  descendants  were  her  ''forced  heirs",  that 
she  had  no  power  to  disinherit  her  '^forced  heirs",  that  the 
children  acquired  no  title  from  their  father  and  had  no 
present  interest — an  expectancy  only — during  the  life  of 
their  stepmother.  Bryan  v.  Uland,  101  Ind.  477 ;  Thorp 
V.  Ilanes,  107  Ind.  324;  Erwin  v.  Gamer,  108  Ind.  488; 
Gwaltney  v.  Gwaltney,  119  Ind,  14 J ;  Hahig  v.  Dodge,  127 
Ind.  31 ;  Haskett  v.  Maxey,  134  In<l.  182,  19  L.  R.  A.  379; 
Stephenson  v.  Boody,  189  Ind.  60;  Smith  v.  McClain,  146 
Ind.  77;  Byrum  v.  Henderson,  151  Ind.  102;  Thompson 
v.- Henry,  153  Ind.  56;  Johnson  v.  Johnson,  153  Ind.  60. 
This  was  the  law  in  force  at  the  time  of  William  Burget's 
death  and  appellants'  sale  and  conveyance  to  Seager.  As 
appellants  had  only  an  expectancy  in  the  one-third  that  de- 
scended in  fee  to  Harriet  Burget,  their  sale  of  that  third 
by  deed  of  release  and  quitclaim  in  1883  would  not  estop 
them  from  asserting  in  1897  the  title  in  fee  that  they  would 
then  derive  as  the  "forced  heirs"  of  Harriet  Burgot,  and 
the  answer  would  be  bad,  if  the  deed  is  to  be  given  only  the 
effect  it  would  have  under  the  foregoing  statute  and  deci- 
sions. Graham  v.  Graham,  55  Ind.  23;  Avery  v.  AJcins, 
74  Ind.  283;  Bryan  v.  Uland,  supra;  Haskett  v.  Maxey, 
supra. 

In  1889  an  act  was  passed,  the  first  section  of  which  un- 
dertook to  change  the  rule  of  descent  prescribed  in  §2487 
R.  S.  1881.  Acts  1889  p.  430.  This  section  has  been 
found  to  be  void,  because  the  change  was  attempted  to  be 
made  by  amending  a  prior  amendatory  act  that  had  been 
expressly  repealed  prior  to  1889.  Uelt  v.  HcU,  152  Ind. 
142.  And  the  rule  of  descent  prescribed  in  §2487  R.  S. 
1881  continued  in  force  until  the  act  of  1899  wont  into 
effect.  Acts  1899  p.  131.  The  second  and  fourth  sections 
of  the  act  of  1889  read  as  follows :    "(2)  In  all  cases  where, 
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during  the  life  of  the  second  or  subsequent  childless  wife 
and  after  the  death  of  the  husband,  the  children  of  the  lat- 
ter by  a  former  wife  have  executed  or  attempted  to  execute 
conveyances  in  fee  to  all  or  any  part  of  the  lands  affected 
by  the  life  estate,  and  have  received  full  payment  therefor, 
or  where  all  or  any  part  of  such  lands  have  been  conveyed 
for  a  full  consideration  by  the  guardians  of  any  of  such 
children,  such  conveyances  shall,  at  the  death  of  such 
second  or  subsequent  childless  wife,  be  held  to  convey  the 
interest  of  such  children  in  such  lands  that  would  descend 
to  them  through  such  second  or  subsequent  childless  wife, 
and  shall  estop  such  children  or  their  heirs  from  hereafter 
claiming  such  interest.  (4)  The  provisions  of  this  act 
shall  not  apply  in  any  case  where  the  second  childless  wife 
has  died  and  the  estate  becomes  vested  in  the  heirs  of  the  de- 
ceased husband."  The  subject-matter  of  these  sections  is 
clearly  expressed  in  the  title  :*****  and  an  act  to  render 
valid  conveyances  by  children,  or  their  guardians,  of  de- 
ceased husbands  who  have  left  second  or  subsequent  child- 
less wives  surviving  them,  and  also  children  by  former 
wives  surviving  them,  of  real  estate  that  descended  to  such 
second  or  subsequent  childless  wives  from  such  husbands, 
under  the  provisions  contained  in  §2487  of  the  R.  S.  of 
1881."  Section  one  and  the  part  of  the  title  in  reference 
thereto  are  not  so  connected  with  the  remainder  of  the  act 
as  that  their  fall  destroys  the  entire  structure;  on  the  con- 
trary, sections  two,  three,  and  four,  and  the  part  of  the  title 
relating  to  them,  form  a  complete  statute  in  thetnselves. 
Smith  V.  McClain,  146  Ind.  77.  And  if  this  statute  is  ap- 
plicable to  the  present  case,  the  answer  is  good. 

Appellants  insist  that  the  rights  of  the  parties  are  to  be 
determined  by  the  law  as  it  stood  when  they  made  the  deed 
to  Seager;  that  the  act  of  1889  was  not  intended  to  apply 
to  deeds  executed  before  its  passage ;  that  to  apply  the  act 
to  their  deed  would  destroy  their  vested  rights  and  impair 
the  obligation  of  their  contract  expressed  in  the  deed  to 
Seager. 


MAY  TERM,  1900— Vol.  165.  147 

Burget  V.  Merritt. 

In  Haskett  v.  Maxey^  134  Ind.  182,  and  Stephenson  v. 
Boody,  139  Ind.  60,  relied  on  by  appellants,  it  was  held 
that  a  quitclaim  deed  executed  by  the  children  of  a  former 
wife,  prior  to  the  decision  of  Utterback  v.  Terjiune,  75  Ind. 
363,  and  during  the  lifetime  of  the  second  childless  wife, 
was  effectual  to  convey  the  fee,  although  such  second  chihl- 
less  wife  died  after  the  date  of  the  Utterback-Terhune  case 
and  when  the  children  woidd  have  been  entitled  to  take  as 
her  '^forced  heirs"  if  it  were  not  for  the  deed.  In  other 
words,  the  construction  promulgated  in  Martindale  v.  Mar- 
tindale,  10  Ind.  566,  that  the  second  childless  wife  took 
only  a  life  estate  and  the  children  by  the  former  marriage 
a  remainder  in  fee,  had  become  a  rule  of  property,  and 
rights  that  had  become  vested  under  that  construction  could 
not  lawfully  be  affected  by  a  change  of  construction  any 
more  than  they  could  by  legislation.  In  those  cases,  the 
children,  by  the  law  in  force  at  the  time  of  their  father^s 
death,  became  invested  at  once  with  a  remainder  in  fee. 
But  the  principle  that  was  correctly  enunciated  in  those  de- 
cisions is  inapplicable  here,  because  by  the  law  in  force  at 
the  time  of  their  father's  death  appellants  did  not  become 
invested  with  any  estate  in  the  lands  that  were  cast  upon 
their  stepmother,  but  had  a  mere  expectancy,  created  by 
the  statute,  to  inherit  from  her  the  fee  that  she  derived 
from  her  husband.  As  expectant  heirs  of  their  stepmother, 
appellants  must  look  for  their  vested  rights  to  tlie  law  in 
force  at  the  time  of  her  death,  not  to  the  law  in  force  when 
she  acquired  the  property.  Brown  v.  Critchelly  110  Ind. 
31,  41.  During  her  life,  and  before  appellants'  expectancy 
had  ripened  into  a  vested  estate,  the  law-making  power  had 
the  right  to  impose  such  conditions  and  make  such  changes 
in  the  law  of  descent  as  it  saw  fit.  Noel  v.  Ewing,  9  Ind. 
37;  Strong  v.  Clem,  12  Ind.  37,  74  Am.  Dec.  200;  Mc- 
Neer  v.  McNeer,  142  111.  388,  19  L.  R.  A.  256;  Jackson 
V.  Jackson^  144  111.  274;  Taicos  v.  Sawyer,  17  Iowa  517; 
Slafe  V.  Squires,  26  Iowa  340;  Barhour  v.  Barbour,  46 
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Me.  9 ;  Hathon  v.  Lyon,  2  Mich.  94 ;  Magee  v.  Young,  40 
Miae.  164,  90  Am.  Dec.  322;  Shell  v.  Duncan,  31  S.  C. 
547,  10  S.  E.  330,  5  L.  R.  A.  821 ;  Richards  v.  Bellingham, 
etc.,  Co.,  47  Fed.  854;  Richards  v.  Bellingham,  etc.,  Co., 
54  Fed.  209 ;  Randall  v.  Kreiger,  23  WaU.  137,  23  L.  ed. 
124. 

In  regard  to  the  claim  that  the  act  of  1889  was  not  in- 
tended to  apply  to  deeds  made  prior  to  its  passage,  it  is 
enough  to  say  that  a  bare  reading  of  the  sections  and  title 
hereinbefore  set  forth  clearly  reveals  the  legislature's  in- 
tention to  stop  all  such  unconscionable  practices  as  were 
attempted  in  this  case. 

The  act  does  not  impair  any  contract  of  appellants.  In 
its  essential  nature,  the  act  is  the  same  as  one  that  would 
take  away  the  defense  of  non-compliance  with  the  statute 
admitting  foreign  corporations  to  do  business  in  this  State, 
which  appellants  might  otherwise  have  interposed  in  an  ac- 
tion by  a  foreign  corporation  to  recover  on  a  contract  made 
here  without  license.  It  is  a  contradiction  in  terms  to  say 
that  the  taking  away  of  the  means  by  which  a  contract  may 
be  repudiated  or  ignored  and  the  providing  of  a  remedy  to 
enforce  the  contract  as  the  parties  made  it  is  an  impairment 
of  the  obligation  of  the  contract.  "A  party,"  says  Story, 
"has  no  vested  right  in  a  rule  of  law  which  would  give  him 
an  inequitable  advantage  over  another;  and  such  rule  may 
therefore  be  repealed  and  the  advantage  thereby  taken 
away.  To  illustrate  this  remark :  If  by  law  a  conveyance 
should  be  declared  invalid  if  it  wanted  the  formality  of  a 
seal ;  or  a  note  void  if  usurious  interest  was  promised  by  it ; 
or  if  in  any  other  case,  on  grounds  of  public  policy,  a  party 
should  be  permitted  to  avoid  his  contract  entered  into  intel- 
ligently and  without  fraud,  there  would  be  no  sound  reason 
for  permitting  him  to  claim  the  protection  of  the  Consti- 
tion,  if  afterwards,  on  a  different  view  of  public  policy,  the 
legislature  should  change  the  rule,  and  give  effect  to  his  con- 
veyance, note,  or  other  contract,  exactly  according  to  the 
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original  intention.  Such  infirmities  in  contracts  and  con- 
veyances are  often  cured  in  tnis  manner,  and  with  entire 
justice ;  and  the  same  may  also  be  done  with  defects  in  legal 
proceedings  occasioned  by  mere  irregularities."  2  Story 
on  Const.  (5th  ed.)  703.  And  so  say  the  courts.  Satterlee 
V.  ilatthewsouy  2  Pet.  380,  7  L.  ed.  458 ;  Watson  v.  Mercer, 
8  Pet.  88,  8  L.  ed.  876 ;  Randall  v.  Kreiger,  23  Wall.  137, 
23  L.  ed.  124;  Ewell  v.  Daggs,  108  U.  S.  143,  2  Sup.  Ct. 
408,  27  L.  ed.  682 ;  Gross  v.  United  States,  etc.,  Co.,  108 
U.  S.  477,  2  Sup.  Ct.  940,  27  L.  ed.  795;  William  v. 
Paine,  169  U.  S.  55,  18  Sup.  Ct.  279,  42  L.  ed.  658; 
Rosenplanter  v.  Provident,  etc.,  Co,,  91  Fed.  728 ;  Rosen- 
planter  V.  Provident,  etc.,  Soc.y  96  Fed.  721,  37  C.  A.  A. 
561,  46  L.  R.  A.  473;  Andrews  v.  Russell,  7  Blackf.  474; 
Davis  V.  State  Bank,  7  Ind.  316 ;  State  v.  Sickler,  9  Ind. 
67 ;  McGill  v.  Doe,  9  Ind.  306 ;  Maynes  v.  Moore,  16  Ind. 
116 ;  Walpole  v.  Elliott,  18  Ind.  258,  81  Am.  Dec.  358 ; 
Wood  y.  Kennedy,  19  Ind.  68;  Pierce  v.  Mills,  21  Ind. 
27 ;  Price  v.  Huey,  22  Ind.  18 ;  Maxey,  v.  Wise,  25  Ind.  1 ; 
Webb  V.  Moore,  25  Ind.  4;  Perrin  v.  Lyman  s  A  dm., 
32  Ind.  16;  Henderson  v.  State,  58  Ind.  244;  Sithin 
V.  Board,  66  Ind.  109;  Taylor  v.  Stockwell,  66  Ind. 
505 ;  Cookerly  v.  Duncan,  87  Ind.  332 ;  Muncie  Nat.  Bank 
V.  MUler,  91  Ind.  441 ;  Kelly,  Treas.,  v.  State,  92  Ind.  236 ; 
Bryson  v.  McCreary,  102  Ind.  1 ;  Johnson  v.  Board,  etc., 
107  Ind.  15;  Rupert  v.  Martz,  116  Ind.  72 ;  Moore  v.  City 
of  Indianapolis,  120  Ind.  483;  Dowell  v.  Talbot  Paving 
Co.,  138  Ind.  675;  Schneck  v.  City  of  Jeffersonville,  152 
Ind.  204;  Green  v.  Abraham,  43  Ark.  420;  Johnson  v. 
Richardson,  44  Ark.  365;  Dentzel  v.  TFaM?>,  30  Cal.  138; 
Town  of  Goshen  v.  Stonington,  4  Conn.  209,  10  Am.  Dec. 
121;  Summer  v.  Mitchell  29  Fla.  179,  10  South.  562,  14 
L.  R.  A.  815,  30  Am.  St.  106;  United  States,  etc.,  Co. 
V.  Gross,  93  HI.  483 ;  State  v.  Squires,  26  Iowa  340;  Tilton 
V,  Swift,  40  Iowa  78;  Baugher  v.  Nelson,  9  Gill  (Md.) 
299,  52  Am.  Dec.  694;  Wildes  v.  Vanvoorhis,  15  Gray  139; 
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State  V.  Torimis,  26  Minn.  1,  49  X.  W.  259,  37  Am.  Rep. 
395;  Wistar  v.  Foster,  46  1d:inn.  4^4,  49  N.  W.  247,  24 
Am.  St.  24;  Mutual,  etc,  Ins.  Co.  v.  Winne,  20  Mont.  20, 
49  Pac.  446 ;  State  v.  City  of  Newark,  27  N.  J.  L.  185 ; 
Baldwin  v.  City  of  Newark,  38  X.  J.  L.  158;  Syracuse 
Bank  v.  Davis,  16  Barb.  188;  Chandler  v.  Northrop,  24 
Barb  129;  Curtis  v.  Leavitt,  15  N.  Y.  1,  at  pages  228  and 
229 ;  Forbes  v.  Halsey,  26  N.  Y.  53 ;  Chestnut  v.  Shane, 
16  Ohio  599,  47  Am.  Dec.  387;  Stanley  v.  Smith,  15  Ore. 
505,  16  Pac.  174;  Mitchell  v.  Campbell,  19  Ore.  198,  24 
Pac.  455;  Tate  v.  Stooltzfoos,  16  Ser.  &  R.  35,  14  Am. 
Dec.  546 ;  Donley  v.  City  of  Pittsburgh,  147  Pa.  St.  348, 
23  Atl.  394,  30  Am.  St.  738 ;  Stokes  v.  Rodman,  5  R.  I. 
405;  Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn.  123,  28 
S.  W.  668,  26  L.  R.  A.  509,  45  Am.  St.  700 ;  Butler  v. 
United  States,  etc.,  Assn.,  97  Tenn,  679,  37  S.  W.  385, 
Town  of  Danville  v.  Pace,  25  Gratt.  (Va.)  1,  18  Am.  Rep. 
663 ;  Skelinger  v.  Smith,  1  Wash.  Tor.  369 ;  Huffman  v. 
Alderson,  9  W.  Va.  616;  Johnson  v.  Hill,  90  Wis.  19,  62 
N.  W.  930;  Freiberg  v.  Singer,  90  Wis.  608,  63  N.  W. 
754. 

Judgment  affirmed. 


Bbown  et  al.  v.  Armfield  et  al. 

^  wl  [No.  19.282.    Filed  June  21,  1900.  ] 

liA6  iwl       Appeal  and  Ebror. — Record. — Precipe.— Bill  of  Exceptions. — Cer- 
AW  518|  tificate. — ^Where  the  clerk  was  directed  by  precipe  to  prepare  a 

transcript  of  the  proceedings  and  of  certain  papers  and  motions  to 
be  used  on  appeal  to  the  Supreme  Court,  without  direction  to  certify 
any  bill  of  exceptions,  a  bill  of  exceptions  containing  the  evidence 
embraced  in  the  transcript  is  not  properly  a  part  thereof,  and  is  not 
identified  or  covered  by  the  clerk's  certificate  authenticating  the 
papers  named  in  the  precipe. 

From  the  Hendricks  Circuit  Court.     Affirmed. 

Thonms  J.  Cofer  and  L.  A.  Bamett,  for  appellants. 
r.  S,  Adams  and  S.  A.  Enlow,  for  appellees. 


MAY   TERM,  1900— Vol.  156.  151 

Brown  v.  Armfield. 

Monks,  J. — The  only  error  assigned  and  not  waived  is 
that  the  court  erred  in  overniling  appellants'  motion  for  a 
new  trial.  All  the  causes  assigned  for  a  new  trial  depend 
for  their  determination  upon  the  evidence. 

Appellants  (under  §661  Bums  1894,  §649  R.  S.  1881 
and  Homer  1897)  directed  the  clerk  "to  prepare  and  cer- 
tify full,  true,  and  complete  transcript  of  the  proceedings, 
and  of  the  following  papers,  to  wit,  original  complaint, 
third  paragraph  of  complaint  as  amended,  motion  to  make 
third  paragraph  of  complaint  more  specific,  demurrers  to 
each  paragraph  of  complaint,  answer  and  cross-complaint, 
decree  and  motion  for  a  new  trial  of  this  cause,  in  this 
cause  to  be  used  on  appeal  to  the  Supreme  Court." 

Only  such  pai)ers  and  entries  as  are  embraced  in  the 
precipe  are  properly  a  part  of  the  record  on  appeal.  Allen 
V.  Gavin,  130  Ind.  190;  Reid  v.  Houston,  49  Ind.  181, 
The  certificate  of  the  clerk  to  the  transcript  recites  that  the 
same  "contains  full,  true,  and  complete  copies  of  all  the 
papers  ordered  transcribed,  and  entries  in  said  cause."  It 
will  be  observed  that  the  precipe  contains  no  direction  to 
the  clerk  to  certify  any  bill  of  exceptions,  and  that  the  cer- 
tificate of  the  clerk  only  authenticates  the  papers  named  in 
the  precipe.  It  is  evident,  therefore,  that  what  purports  to 
be  a  bill  of  exceptions  containing  the  evidence,  embraced  in 
the  transcript,  is  not  properly  a  part  thereof  and  is  not  iden- 
tified or  covered  by  the  clerk's  certificate,  and  cannot 
therefore  be  considered  by  us.  Allen  v.  Oavin,  supra; 
Reid  V.  Houston,  supra;  Ewbank's  Manual,  §§10,  115. 

Finding  no  available  error  in  the  record  the  judgment  is 
affirmed. 

Hadley,  J.,  took  no  part  in  the  decision  of  this  cause. 
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BiNKENBERQER  V.    MeYER. 
[No.  18,753.    Filed  April  8,  1900.    Rehearing:  denied  June  21,  1900.] 


fi67  *^7  Wills.— Li/e  Estate. — Potoer  to  Sell. — Where  testator  gave  all  of  his 
property  to  his  wife  during  her  life,  with  remainder  over  in  fee  to 
a  third  person,  and  directed  that  his  Tiife  should  have  the  right  to 
use  and  expend  so  much  of  his  property  as  should  be  needful  for 
her  support,  with  power  to  sell  the  farm  if  she  desired  to  do  so,  such 
power  to  sell  did  not  enlarge  the  life  estate  into  an  estate  in  fee. 
pp,  15S-165. 

SAUJi^.'^Life  Estate. — Potffer  to  Sell. — A  gift  of  power  to  dispose  of  the 
whole  estate,  annexed  to  an  estate  for  life,  with  remainder  over  in 
fee  to  a  third  person,  is  not  void  for  repugnancy,  and  confers  upon 
the  life  tenant  plenary  power  to  convey  the  fee  upon  the  terms  of 
the  power  granted,    p.  16 4. 

Same. — Life  Estate. — Power  to  SeU. — Deeds, — A  testator  by  the  terms 
of  his  will  gave  all  of  his  property  to  his  wife  for  and  during  her 
natural  life,  with  the  right  to  use  and  expend  so  much  of  the  prop- 
erty as  should  be  needful  for  her  support,  and  power  to  sell  the 
farm,  if  she  desired  to  do  so,  with  remainder  to  her  niece.  Held, 
that  a  general  deed  of  warranty  executed  by  the  wife  for  a  con- 
sideration equal  to  the  value  of  the  fee,  purporting  to  convey  the 
fee  to  such  land,  constituted  a  valid  conveyance  thereof,  although 
the  power  to  convey  was  not  recited  in  the  deed.    pp.  165,  166. 

EviDEifCK.^-Exception.-- Offer  to  Prove. — Appeal  and  Error. — An 
offer  to  prove  made  after  the  ruling  of  the  court  excluding  the 
testimony  comes  too  late,  and  such  offer  forms  no  basis  for  an  ex- 
ception, and  is  not  reviewable  on  appeal,    p.  166. 

From  the  Lake  Circuit  Court.     Affirmed* 

T.  J.  Wood,  for  appellant. 
T.  S.  Fancher,  for  appellee. 

Hadley,  C.  J. — The  will  of  (^onrad  Zeilfelder  was  pro- 
bated in  October,  1847.  The  only  important  item  of  the 
will  follows :  "I  Conrad  Zeilfelder,  *  *  *  having  en- 
tered into  the  service  of  the  United  States  during  the  war 
with  Mexico,  and  considering  the  uncertainty  of  life,  do 
make  and  ordain  this  to  be  my  last  will  and  testament.  I 
give,  devise,  and  bequeath  all  my  property  which  I  now 
have;  both  real  and  personal,  and  all  of  which  I  may  die 
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possessed  of  and  entitled  to  from  the  government  of  the 
United  States  at  the  time  of  my  decease,  to  my  beloved 
wife,  Elizabeth  Zeilfelder,  during  her  natural  life,  then 
I  bequeath  the  same  property  to  Margaret  Fed,  a  niece  of 
my  said  wife  now  in  the  county  of  Lake,  whom  I  have 
left  in  the  care  and  guardianship  of  Ilervey  Ball,  Esquire, 
to  her  and  hers  forever.  My  will  is  that  my  said  wife  have  a 
right  to  use  and  expend  so  much  of  the  said  property  as 
shall  be  needful  for  her  support;  that  she  may  sell  the 
eighty  acres.of  land  which  I  now  own  in  Lake  county,  if  she 
desires  to  do  so,  and  what  of  my  property  is  left  at  her  de- 
cease shall  go  to  said  Margaret. '' 

The  testator  died  seized  of  eighty  acres  of  land  in  Lake 
county,  Indiana.  His  widow,  Elizabeth,  in  1849  intermar- 
ried with  Nicholas  Delschneider,  and  January  8,  1853, 
joined  with  her  husband  in  conveying,  for  full  value,  with- 
out reference  to  her  authority  so  to  do,  said  eighty  acres  by 
general  warranty  deed  to  John  II.  ^leyer,  who  took  im- 
mediate possession  under  claim  of  absolute  ownership,  and 
in  March,  1867,  conveyed  the  same  by  warranty  deed,  for 
fuU  value,  to  the  appellee,  John  Meyor,  who  has  since  held 
the  possession  under  claim  of  absolute  ownership.  The 
willow,  Elizabeth  Delschneider,  is  still  living. 

Appellant,  who  was  plaintiff  below  under  her  marriage 
name,  is  the  same  person  described  in  the  will  of  Conrad 
Zeilfelder  as  Margaret  Fed,  and  she  brings  this  action 
under  §1082  Bums  1894,  to  quiet  her  title  in  remainder  in 
fee  to  the  lands  devised  by  said  will.  The  overruling  of 
appellant's  motion  for  a  new  trial  is  the  only  error  as- 
signed. 

The  question  propounded  arises  upon  the  evidence,  and 
in  substance  is  whether,  under  the  will  of  Conrad  Zeil- 
felder, his  widow,  expressly  taking  a  life  estate,  had  also 
conferred  upon  her  such  power  of  disposition  as  would 
enable  her  to  sell  and  convey  the  fee  by  deed  of  general 
warranty. 
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We  agree  with  appellant  that  the  rule  is  that  a  power  of 
disposition  in  a  devise,  coupled  witli  an  estate  for  life,  will 
not  generally  enlarge  the  particular  estate  into  a  fee.  We 
further  approve  the  contention  that  the  will  under  consider- 
ation did  not  confer  upon  Elizabeth  Zeilfelder  an  estate  in 
fee.  But  the  question  we  have  here  goes  beyond  the  char- 
acter of  the  estate  taken  by  Elizabeth,  and  challenges  her 
authority  under  the  will  to  convey  the  fee,  not  from  herself, 
but  from  the  testator. 

The  rule  is  well  established  that  a  gift  of  power  to  dis- 
pose of  the  whole  estate,  annexed  to  an  estate  for  life  with 
remainder  over  in  fee  to  a  third  person,  is  not  void  for  re- 
pugnancy, and  confers  upon  the  life  tenant  plenary  power 
to  convey  the  fee  upon  the  terras  of  the  power  granted. 
Clark  v.  Middlesworth,  82  Ind.  240 ;  Downie  v.  Buennagel, 
94  Ind.  228,  234 ;  Silvers  v.  Canary,  109  Ind.  267 ;  Bowser 
V.  Mattler,  137  Ind.  649,  652;  Mulvane  v.  Rude,  146  Ind. 
476,  484. 

We  think  it  apparent  from  the  will  that  the  testator  in- 
tended to  confer  upon  his  wife  the  power  to  sell  and  con- 
vey any  portion  or  all  of  his  estate  if  she  desired.  It  ap- 
pears from  the  face  of  the  will  that  he  was  preparing  to 
depart  as  a  soldier  to  the  Mexican  war,  and,  thus  confront- 
ing the  lonely  situation  in  which  ho  was  about  to  place  his 
wife,  and  the  probability  of  an  early  death,  which,  in  fact, 
came,  he  would,  in  discharging  this  most  solemn  duty  of 
making  a  final  disposition  of  his  property,  have  the  natural 
inducement  of  dealing  with  his  wife  unstintingly,  and  par- 
ticularly as  against  one  who  was  not  a  natural  object  of  his 
bounty.  He  directed  that  his  wife  should  have  the  right  to 
use  and  expend  so  much  of  his  property  as  sliould  be  need- 
ful for  her  support,  and  she  should  sell  the  farm  if  she 
desired  to  do  so ;  and  what  of  his  property  should  be  left  at 
her  decease-  should  go  to  appellant,  his  wife's  niece. 

The  power  to  convey  the  fee  arises  by  the  clearest  im- 
plication from  the  words  "she  may  sell"  the  farm  and  "what 
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of  my  property  shall  be  left  at  her  decease  shall  go  to  said 
Margaret."  In  the  absence  of  the  power  in  the  wife  to 
convey,  the  whole  would  be  left  at  her  decease  to  go  to 
Margaret  It  would  be  a  most  unnatural  act  for  «  husband 
so  situated  thus  solemnly  to  limit  his  wife  to  actual  neces- 
sity  in  favor  of  one  to  whom  he  owed  no  natural  duty.  The 
only  reasonable  construction  of  the  will,  in  the  light 'of  the 
surrounding  circumstances,  is  that  the  testator  intended 
that  his  wife  should  make  such  use  of  his  property  as  she 
desired,  and  what  was  left  at  her  death,  if  anything,  should 
go  to  appellant  as  the  oue  next  entitled  to  his  bounty. 

It  is  also  firmly  settled  in  this  State  that  when  the  donee 
of  a  power  to  sell  land  possesses  also  an  interest  in  the  sub- 
ject of  the  power,  a  general  warranty  deed  executed  by  him 
for  a  consideration  equal  to  the  value  of  the  fee,  and  pro- 
fessing and  evidencing  an  intention  to  convey  the  fee,  is  a 
valid  execution  of  the  power  without  actual  reference  to  its 
source.  It  is  sufficient  if  the  power  exists.  South  v.  South, 
91  Ind.  221,  225,  46  Am.  Rep.  591;  Tower' v.  Hartford, 
115  Ind.  186;  McMillan  v.  Deering,  139  Ind.  70,  72;  Sil- 
vers V.  Canary,  109  Ind.  267 ;  Downie  v.  Buennagel,  94 
Ind.  228. 

The  deed  of  Elizabeth  Delschneider,  the  widow,  to 
John  H.  Meyer  to  the  land  mentioned  in  the  will  contained 
the  following  provision:  "The  grantors,  tlieir  heirs  and 
assigns,  covenant  with  the  grantee,  his  heirs  and  assigns, 
that  the  title  so  conveyed  is  free,  clear,  and  unencumbered, 
and  that  they  are  lawfully  seized  of  the  premises  aforesaid, 
as  of  a  sure  and  indefeasible  estate  of  inheritance  in  foe 
simple,  that  they  will  warrant  and  defend  the  same  against 
all  claims  whatsoever." 

The  evidence  shows  without  contradiction  that  the  con- 
sideration received  by  her  was  the  full  value  of  the  whole 
estate.  There  can  be  not  the  slightest  doubt  but  the  widow 
intended  to  convey  the  fee,  and  just  as  much  certainty  that 
the  grantee  believed  he  was  receiving  the  foe.  TTo  took  pos- 
session under  the  grant,  claimed  to  bo  the  absolute  owner, 
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and  conveyed  the  same  to  the  appellee  by  a  general  war- 
ranty deed  for  full  value ;  and,  under  the  authorities  cited, 
he  took  an  indefeasible  title  in  fee.  The  finding  and  judg- 
ment of  the  court  was  sustained  by  sufficient  evidence. 

Complaint  is  also  made  of  the  court's  action  in  denying 
appellant  the  right  to  prove  that  when  the  widow,  Eliza- 
beth, sold  the  land  to  Meyer,  she  was  not  in  need  of  it  for 
her  support.  We  quote  from  the  record:  "Q.  Do  you 
know  whether  she  had  any  need  to  sell  any  land  in  order 
to  provide  for  her  present  or  future  support  ?  Objected  to 
by  counsel  for  the  defendant,  and  the  court  sustained  the 
objection;  and  to  this  ruling  of  the  court  the  plaintiff  ex- 
cepted. And  thereupon  plaintiff  offered  to  prove  by  the 
witness,  in  answer  to  the  question,  that  *  *  *.  The 
offer  was  refused  by  the  court,  to  whicli  ruling  of  the  court 
the  plaintiff  by  counsel  at  the  time  excepted." 

1^0  question  is  here  presented  upon  the  excluded  testi- 
mony. The  offer  to  prove  came  too  late.  To  be  profitable 
to  the  trial  judge,  or  reviewable  upon  appeal,  the  offer  to 
prove  must  be  made  pending  the  question,  after  objection 
and  before  the  ruling  of  the  court.  An  offer  to  prove  after 
the  judgment  of  the  court  has  been  pronounced,  and  when 
there  is  no  question  pending,  forms  no  basis  for  an  excep- 
tion. Ounder  v.  Tibbits,  153  Ind.  591,  and  authorities 
there  cited. 

Judgment  affirmed. 


Carnahan,  Trustee  op  Washinqton  School  Town- 
ship OF  Daviess  County,  Indiana,  v.  The 
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Ii6«    140    Schools. —JRemoval  of  Schoolhouse. —The  expediency  of  changing  a 

TT^     ^      schoolhouse  aite  is  not  to  be  determined  by  the  superintendent 

171    »^      alone,  under  the  provisions  of  the  act  of  1893  (Acts  1898  p.  17),  but 

with  his  opinion  must  concur  that  of  the  trustee  and  a  majority  of 

the  patrons  of  the  school,  and  whether  the  facts  exist  that  warrant 
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the  superintendent  in  ordering  a  removal  is  a  question  that  is  prop- 
erly open  to  judicial  investigation,  pp.  167-169. 
QUAERS. — Are  not  taxpayers  of  a  township  who  have  no  children  of 
school  age  entitled  to  be  enumerated  as  patrons  or  voters  of  a  par- 
ticular school  selected  by  them  ?  Has  §15  of  the  general  school  law 
of  1865  (Acts  1865  p.  8)  been  repealed  ?   p.  169. 

From  the  Daviess  Circuit  Court.     Affirmed. 

W.  Hefferman  and  E.  Mattingly,  for  appellant. 
if.  8.  Hastings,  J.  (r.  Allen  and  /.  C.  Billheimer,  fori 
appellees. 

BakeRj  C.  J. — ^Relators  successfully  prosecuted  this  ac- 
tion for  a  mandate  to  require  appellant  school  trustee  to 
maintain  a  school  in  schoolhouse  number  ten  of  his  town- 
ship as  now  located.  The  errors  assigned,  which  are  predi- 
cated upon  the  conclusions  of  law  on  the  facts  specially 
found  by  the  court  in  reference  to  defenses  in  abatement 
and  in  bar,  and  upon  the  refusal  of  a  new  trial,  present  but 
one  question,  and  that  is  the  effect  of  an  order  made  in  1898 
by  the  county  school  superintendent  for  the  removal  of  the 
schoolhouse  from  its  present  site. 

Prior  to  the  adoption  of  the  act  of  February  7,  1893 
(Acts  1893  p.  17,  §§5920a-c  Bums  1894),  the  trustee,  if 
acting  in  good  faith,  had  an  unlimited  discretion  in  regard 
to  the  removal  of  schools,  subject  only  to  an  appeal  to  the 
county  superintendent ;  the  patrons  or  voters  of  the  school 
district  had  the  right  to  petition  the  trustee  for  or  against 
the  removal,  but  their  desires  were  only  advisory  to  the 
trustee;  and,  if  they  were  dissatisfied  with  the  trustee's  de- 
cision, they  could  appeal  to  the  county  superintendent,  who, 
if  acting  on  the  appeal  in  good  faith,  exercised  an  unlimited 
and  final  discretion  respecting  the  removal.  §§5920,  5980, 
602&  Bums  1894,  §§4444,  4499,  4537  R.  S.  1881  and 
Homer  1897;  Crist  v.  Brownsville  Tp,,  10  Ind.  461; 
Trager,  Tr.,  v.  State,  21  Ind.  317 ;  Koontz  v.  State,  44  Ind. 
323;  Braden  v.  McNvtt,  Tr.,  114  Ind.  214;  Knight,  Tr., 
V.  Woods,  129  Ind.  101 ;  EendricTcs,  Tr.,  v.  State,  151  Ind. 
454. 
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Under  the  act  of  1893  the  change  of  a  schoolhouse  site 
can  be  effected  only  by  the  concurrent  desires  and  action  of 
three  parties,  (1)  a  majority  of  the  patrons  of  the  school, 
(2)  the  trustee  of  the  school  township,  and  (3)  the  county 
superintendent  of  schools.  The  wishes  of  the  first  two  par- 
ties are  to  be  expressed  by  signing  and  presenting  a  petition 
to  the  county  superintendent,  and  of  the  third  by  an  order 
for  or  against  the  change.  The  trustee  is  required  to  post 
notices  of  the  time  when  the  petition  will  be  presented  to 
the  superintendent.  This  is  evidently  for  the  benefit  of  the 
patrons  of  the  school  who  do  not  sign  the  petition.  The  act 
further  requires  that,  before  the  superintendent  expresses 
his  opinion  on  the  propriety  of  the  change  by  making  an 
order,  satisfactory  proof  shall  be  made  to  him  that  a  ma- 
jority of  the  patrons  are  petitioners  for  the  change.  Tho 
plain  purpose  of  this  requirement  is  to  prevent  the  removaVa 
being  "made  if  in  fact  a  majority  of  the  patrons  are  op- 
posed.   Kessler,  Tr.,  v.  State,  146  Ind.  221. 

In  this  case,  seven  persons  signed  the  petition  that  was 
presented  to  the  superintendent.  At  the  same  time,  and 
before  the  superintendent  acted  upon  the  petition,  seventeen 
persons,  of  whom  two  had  signed  the  petition,  presented  to 
the  superintendent  their  written  protest  against  the  change. 
The  superintendent  ordered  the  removal.  Appellant  in- 
sists that  this  action  by  the  relators  is  a  collateral  attack 
upon  a  judgment.  That  the  superintendent  had  the  power 
to  determine  whether  or  not  the  trustee  and  a  majority  of 
the  patrons  desired  the  change  and  had  properly  expressed 
their  wishes;  and  that  the  correctness  of  the  superintend- 
ent's action  can  not  be  inquired  into  collaterally.  Whether 
or  not  the  site  of  a  schoolhouse  should  be  changed  is  purely 
an  administrative  question.  It  is  of  the  same  nature  now 
that  it  was  before  the  act  of  1893  was  passed.  Under  the 
former  statute,  courts  could  not  direct  the  trustee  or  the 
superintendent  to  favor  or  oppose  any  particular  location; 
and,  under  the  present  statute,  courts  can  not  control  tho 
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e^cercise  of  the  administrative  judgment  involved  in  the 
change  of  a  schoolhouse  site^  in  the  absence  of  fraud  or  clear 
abuse  of  discretion.  But  the  expediency  of  changing  the 
Bite  is  not  to  be  determined  by  the  superintendent  alone. 
With  his  opinion  must  concur  that  of  the  trustee  and  a 
majority  of  the  patrons  of  the  school.  And  it  is  their  ex- 
pression of  a  desire  of  change  that  is  the  superintendent's 
warrant  for  giving  his  opinion  of  the  matter  at  all.  Fre- 
quently administrative  officers  are  required  to  determine 
whether  or  not  certain  conditions  exist  without  which  they 
have  no  authority  to  act ;  but  such  a  determination  is  not 
a  judicial  decision.  Wilkiiis  v.  State,  113  Ind.  514,  and 
eases  cited  on  page  519;  Board,  etc,  v.  Davis,  136  Ind. 
503,  22  L.  R.  A.  515;  Board,  etc.,  v.  Ileaston,  144  Ind. 
583,  55  Am.  St.  192 ;  Board,  etc.,  v.  State,  147  Ind.  476. 
If  the  conditions  exist,  the  action  of  the  administrative 
officer  stands,  otherwise  not.  Though  courts  can  not  con- 
trol the  honest  exercise  of  discretion  by  administrative  offi- 
cers, yet  whether  or  not  the  facts  exist  that  warrant  such 
exercise  of  discretion  is  a  question  that  is  properly  open  to 
judicial  investigation. 

The  parties  devote  considerable  attention  to  a  discussion 
of  the  meaning  of  the  word  *'patrona"  in  the  act  of  1893, 
but  it  is  unnecessary  to  proceed  with  that  inquiry.  Appel- 
lant claims  that  the  "patrons'*  of  the  school  in  question 
numbered  only  twelve,  of  whom  seven  petitioned  for  and 
five  protested  against  the  change.  But,  as  two  petitioners 
signed  the  protest  before  the  superintendent  acted,  there 
were  only  five  petitioners  and  seven  objectors.  So  the 
status  of  the  other  ten  who  signed  the  protest  is  immaterial. 
But,  quaere :  Are  not  taxpayers  of  a  to^vnsllip  who  have  no 
children  of  school  age  entitled  to  be  enumerated  as  patrons 
or  voters  of  a  particular  school  selected  bv  them  ?  Ha^ 
section  fifteen  of  the  general  school  law  of  lRr>5  (Acts  1865 
p.  3),  which  was  ommitted  from  the  Davis  revision  of  1876 
and  every  subsequent  revision,  been  repealed  ? 

Judgn^ent  affirmed. 
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Shrum,  Administratrix,  etc.,  v.  Simpson. 

[No.  19,861.    Filed  June  32,  1900.] 

CoNTBAOTS. —  Partnership. —  Farm  Contracts, — Landlord  and  Ten- 
ant.— An  agreement  by  which  the  owner  of  lands  oontracts  with 
another  that  such  lands  shall  be  occupied  and  cultivated  by  the 
latter,  each  party  furnishing  a  certain  proportion  of  the  seed,  im- 
plements, and  stock,  and  that  the  products  shall  be  divided  at  the 
end  of  a  given  term,  or  sold  and  the  proceeds  divided,  does  not  cre- 
ate a  partnership  between  the  parties,    pp.  I6O-I64. 

AccouKTS. — Executors  and  Administrators. — Complaint. — A  com- 
plaint disclosing  that  defendant  had  in  his  possession  money  and 
property  belonging  to  the  estate  of  decedent  to  which  plaintiff,  as 
administratrix,  was  entitled,  a  demand,  and  the  refusal  of  defendant 
to  account,  is  sufficient  to  entitle  plaintiff  to  an  accounting. 
pp.  164,  166. 

From  the  Washington  Circuit  Court.     Reversed. 

/.  (7.  Lawler  and  J.  L»  Shrum,  for  appellant. 
H.  Morris  and  M.  B.  Hottel,  for  appellee. 

DowLiNO^  J. — ^Appellant's  decedent  owned  and  was  in  the 
possession  of  a  farm  of  160  acres,  in  Washington  county, 
Indiana.  He  entered  into  a  farming  contract  with  the  ap- 
pellee for  the  term  of  one  year  from  March  1,  1898.  The 
agreement  was  by  parol.  By  its  provisions,  the  appellee 
was  to  have  the  possession  of  the  tract  for  one  year  from  and 
after  March  1,  1898;  he  was  to  cultivate  the  same,  the  de- 
cedent designating  what  crops  should  be  planted,  and  in 
what  fields  they  should  be  raised ;  appellee  was  to  have  the 
house,  the  bam,  and  the  garden  plot,  and  was  to  pay  $2.50 
per  month  as  rent  for  them;  he  was  to  furnish  all  work, 
labor,  and  farming  implements,  excepting  one-half  of  a 
mowing  machine ;  also,  one-half  of  all  seeds  for  all  crops, 
excepting  timothy  seed  for  meadow,  all  of  which  was  to  be 
furnished  by  decedent  in  case  he  required  the  same  to  be 
sowed  in  wheat  ground ;  decedent  was  to  furnish  the  other 
half  of  all  seeds.  Each  crop  grown  on  said  lands  was  to  be 
divided   into  two  equal  parts  after  it  was  harvested  or 
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gathered,  and  one  of  these  parts  was  to  belong  to  the  de- 
cedent, and  the  other  to  the  appellee.  Each  party  was  to 
pay  for  threshing  one-half  of  the  wheat,  oats,  and  timothy 
seed,  and,  excepting  such  parts  of  said  grain  and  seed  as 
the  parties  mutually  agreed  to  store  for  later  disposition  in 
the  markets,  or  otherwise,  the  said  grains  and  seed  were  to 
be  equally  divided  at  the  machine.  Neither  party  was  to 
haul  away  from  said  lands  any  of  the  hay,  corn,  straw, 
fodder,  or  unthreshed  oats,  but  the  same  were  to  be  fed  to 
the  stock  on  the  said  farm.  One-half  of  all  live  stock  was 
to  be  furnished  by  each  party,  and  appellee  was  to  care  for 
and  feed  the  same.  Neither  party  was  to  create  any  in- 
debtedness for  which  the  other  could  be  made  liable.  The 
decedent  was  to  direct  when  any  of  the  stock  should  bo 
sold,  and,  upon  a  sale  of  stock,  appellee  was  to  pay  to  de- 
cedent one-half  of  the  amount  received  therefor.  All  stock, 
fowls,  hay,  grain,  and  oats,  were  to  be  divided  share  and 
share  alike  before  March  1,  1899,  and,  if  a  division  could 
not  be  agreed  upon  in  any  case,  the  stock  not  divided  was 
to  be  sold,  and  the  proceeds  divided  before  March  1,  1899. 
It  is  alleged  in  the  complaint  that  the  appellee  took  pos- 
session of  the  land  under  this  agreement,  that  each  party 
furnished  the  seed,  grain,  live  stock,  and  other  articles  re- 
quired by  its  terms,  and  that  appellant's  decedent  died 
March  11,  1898.  It  is  further  alleged  that  the  appellant 
and  appellee  acted  upon  the  agreement  after  the  death  of 
said  decedent.  It  is  charged  that  appellee  raised  upon  said 
lands,  during  said  term,  crops  of  wheat,  oats,  hay,  com,  and 
stock,  of  the  value  of  $600,  a  bill  of  the  particulars  of 
which  is  filed  with  the  complaint ;  that  the  appellee  sold  and 
disposed  of  all  the  stock,  grain,  fowls,  corn,  hay,  oata,  and 
timothy  seed;  that  appellant  has  demanded  from  the  appel- 
lee one-half  of  the  amoimts  so  received  by  him,  due  to  said 
estate,  but,  that  with  the  exception  of  one-half  of  the  wheat 
grown  on  said  lands,  the  appellee  wrongfully  retains  the 
same  in  his  possession. 

OL.   156—11 
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The  second  paragraph  of  the  complaint  does  not  differ 
materially  from  the  first,  except  that  it  alleges  a  demand 
for  an  accounting,  and  a  refusal  on  the  part  of  the  appellee 
to  account,  and,  also,  that  the  money  and  property  belonging 
to  the  estate  of  said  decedent,  in  the  hands  of  the  appellee, 
are  required  to  pay  to  the  widow  her  statutory  allowance 
of  $500.  A  demurrer  to  each  paragraph  of  the  complaint 
was  sustained  by  the  court,  and  judgment  was  rendered  for 
appellee.    These  rulings  are  assigned  for  error. 

The  objections  taken  to  each  paragraph  of  the  complaint 
are  that  it  appears  from  the  agreement  sued  upon  that  the 
appellee  and  the  decedent  were  partners,  or,  at  least,  ten- 
ants in  common  of  the  property  on  the  farm,  and  that,  in 
either  case,  one  of  the  parties  having  died,  the  appellee,  as 
sundvor,  is  entitled  to  the  possession  of  the  property  so  held 
until  he  has  fully  settled  the  business,  and  that,  until  such 
settlement  is  made,  the  appellant  has  no  right  to  sue.  17 
Am.  &  Eng.  Ency.  of  Law,  835 ;  Powell  v.  Bennett,  131 
Ind.  465 ;  Mcintosh  v.  Zaring,  150  Ind.  301 ;  Valentine 
V.  Wysovy  123  Ind.  47,  7  L.  E.  A.  788;  Thompson  v.  Lowe, 
111  ind.  272;  Needham  v.  Wright,  140  Ind.  190;  Holmes 
V.  McCray,  51  Ind.  358,  19  Am.  Rep.  735,  and  Kenyon  v. 
Williams,  19  Ind.  44,  are  referred  to  as  sustaining  these  ob- 
jections. Most  of  these  cases  decide  nothing  more  than  that, 
where  a  partnership  is  shown  to  exist,  one  partner  cannot 
maintain  an  action  against  another  for  his  share  of  tho 
partnership  assets  until  the  business  of  the  firm  has  been 
wound  up,  the  debts  paid,  and  nothing  remains  to  be  done 
but  to  divide  the  residue  of  the  partnership  property.  Ken- 
yon  V.  Williams,  supra,  holds  that  a  partnership  may  exist 
in  the  business  of  buying  and  selling  real  estate.  The  main 
question  here  is,  not  as  to  the  rights  of  partners  in  partner- 
ship property,  but  whether  the  agreement  between  the  de- 
cedent and  the  appellee  created  a  partnership. 

While  many  definitions  of  the  term  partnership  aje 
given  by  jurists  and  courts,  and  various  tests  have  been  pro- 
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posed  bj  which  its  existence  may  be  determined^  no  general 
rule  on  the  subject  has  been,  or  can  be,  laid  down  which 
will  apply  to  all  cases.  An  author  of  great  and  exact  learn- 
ing states  the  law  thus :  ''In  short,  the  true  rule,  ex  aequo 
ei  bono,  would  seem  to  be  that  the  agreement  and  intention 
of  the  parties  themselves  should  govern  in  all  cases.  If  they 
intended  a  partnership  in  the  capital  stock,  or  in  the  profits, 
or  in  both,  then^  that  the  same  rule  should  apply  in  favor  of 
third  persons,  even  if  the  agreement  were  unknown  to  thenu 
And,  on  the  other  hand,  if  no  such  partnership  were  in- 
tended between  the  parties,  then,  that  there  should  be  none 
as  to  third  persons,  unless  where  the  parties  had  held  them- 
selves out  as  partners  to  the  public,  or  their  conduct  oper- 
ated as  a  fraud  and  deceit  upon  third  persons."  Story  on 
Partnership,  §49.  Such  intention  must,  of  course,  be 
legally  ascertained,  and  mere  declarations  of  the  persons 
interested  and  uniting  in  the  prosecution  of  a  common  en- 
terprise that  no  partnership  existed,  would  not  be  permit- 
ted to  control  the  legal  effect  of  acts  or  proceedings  from 
which  the  existence  of  a  partnership  is  by  the  law  pre- 
sumed. 

It  is  also  to  be  observed  that  where  the  rights  of  third 
parties  are  not  involved  the  contract  will  be  liberally  con- 
strued with  reference  to  the  actual  understanding  of  the 
parties,  and  the  objects  they  had  in  view.  Hitchinga  v. 
Ellis,  12  Gray  449. 

There  are  obvious  reasons  for  holding  that  farm  contracts, 
or  agricultural  agreements,  by  which  the  owner  of  lands 
contracts  with  another  that  such  lands  shall  be  occupied 
and  cultivated  by  the  latter,  eacli  party  furnishing  a  certain 
proportion  of  the  seed,  implements,  and  stock,  and  that  the 
products  shall  be  divided  at  the  end  of  a  given  term,  or  sold 
and  the  proceeds  divided,  shall  not  be  construed  as  creating 
a  partnership  between  the  parties.  Such  agreements  arc* 
conmion  in  this  country,  are  usually  very  informal  in  their 
character,  often  resting  in  parol  as  in  the  present  case.    In 
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the  absence  of  stipulations  or  evidence  clearly  manifesting 
a  contrary  purpose,  it  will  not  be  presumed  that  the  parties 
to  such  an  agreement  intend  to  assume  the  important  and 
intricate  responsibilities  of  partners,  or  to  incur  the  incon- 
veniences and  dangers  frequently  incident  to  that  relation. 
The  parties  to  such  agreements  seldom  contemplate  any- 
thing more  than  a  tenancy  of  the  land,  with  provision  for 
compensation  to  the  landlord  from  the  fidelity,  labor,  and 
skill  of  the  tenant.  There  is  no  community  of  interest  in 
the  land,  which  is  the  principal  thing  in  the  agreement, 
and  a  division  and  several  ownership  of  the  crops  and  other 
products  are  usually  provided  for.  'V\^ile  the  custom  of 
renting  farm  lands  upon  shares  is  general,  the  courts  have 
seldom  held  that  such  agreements  create  partnerships  be- 
tween the  owner  of  the  land  and  the  tenant.  A  large  ma- 
jority of  the  cases  construe  them  as  creating  tenancies  only. 
Chdse  V.  Barrett,  4  Paige  (N.  Y.)  148;  Qvxickenbush  v. 
Sawyer,  54  Cal.  430;  Chapman  v.  Eames,  67  Me.  452; 
Warner  v.  Abbey,  112  Mass.  355;  Dixon  v.  Niccolls,  39 
111.  372;  Alhvood  v.  Ruckman,  21  HI.  200;  Putnam  v. 
Wise,  1  Hill  (N.  Y.)  234,  37  Am.  Dec.  309. 

The  agreement  in  question  relates  exclusively  to  the 
dealings  of  the  parties  with  each  other,  and  not  with  third 
persons.  It  distinctly  separates  their  rights  in  the  use  and 
occupation  of  the  land,  and  in  the  ownership  of  its  products. 
Such  products  and  live  stock  were  to  be  divided  in  specie, 
except  that  where  a  division  of  the  live  stock  could  not  be 
agreed  upon  it  was  to  be  sold,  and  the  amount  received 
therefor  divided.  No  debts  were  to  be  contracted  by  either 
party  for  which  the  other  would  be  liable.  Under  this 
agreement,  the  authority  of  the  appellee  to  make  sales  of 
the  live  stock  was  that  of  ah  agent,  and  not  that  of  a  part- 
ner. Upon  a  fair  construction  of  the  agreement,  it  is  evi- 
dent that  the  appellee  was  the  tenant  and  agent  of  the  de- 
cedent, and  in  no  sense  a  partner. 

The  complaint  disclosed  that  the  appellee  had  in  hia 
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possession  moneys  and  property  belonging  to  the  estate  of 
the  decedent  to  which  the  appellant,  as  administratrix,  was 
entitled.  The  possession  by  the  appellee  of  such  money  and 
property  of  his  landlord,  being  that  of  an  agent,  his  failure 
and  refusal  to  render  an  account  of  his  dealings,  and  to 
make  a  settlement  with  the  administratrix  of  the  decedent 
was  a  fraud  upon  the  rights  of  the  appellant.  The  situation 
of  the  parties  and  the  circumstances  set  forth  in  the  com- 
plaint render  a  discovery  indispensable  to  establish  the 
aj)pellant's  right,  the  appellee  being  liable  for  the  amount 
realized  from  the  sale  of  the  property,  if  such  amount  ex- 
ceeded its  market  value,  or  for  its  market  value  if  it  was 
disposed  of  by  the  appellee  for  a  less  sum.  Upon  the  face 
of  the  complaint  no  pretext  appears  for  the  failure  of  the 
appellee  to  render  an  account,  turn  over  the  property  of 
the  decedent  to  the  appellant,  and  pay  into  her  hands  the 
moneys  held  by  him  belonging  to  the  estate.  The  term  of 
the  tenancy  has  expired,  all  the  crops  and  live  stock  have 
been  sold,  or  are  in  a  condition  to  be  divided,  there  are  no 
debts  to  be  paid,  and  nothing  remains  to  be  done  but  to 
make  the  settlement. 

The  judgment  is  reversed,  with  instructions  to  ovemile 
the  demurrers  to  the  complaint,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 


The  Board  of  Commissioners  of  Perry  County  et 

AL.  V,  Gardner. 

[No.  10,120.    Filed  June  26,  1000.] 

CoxntrnES. — InvetiigctHon  of  County  Offices, — ContrcLctt. — Injunction, 
— ^A  oontraot  entered  into  by  a  board  of  countj  commissioners  em- 
ploying an  accountant  to  investigate  the  books  of  the  offices  of 
auditor  and  treasurer  is  not  void  because  of  a  stipulation  therein 
that  the  deputy  treasurer,  vrho  had  been  such  deputy  for  eleven 
years  of  the  period  included  in  the  proposed  investigation,  was  to 
assist  in  the  investigation,    p.  168, 
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CoTTsnBS.—Inveatigation  of  County  Offices, — Injunction, — The  fact 
that  the  books  and  records  of  county  offices  had  been  examined  by 
other  experts,  and  the  accounts  audited  and  corrected,  was  no  reason 
why  a  further  examination  should  not  be  made  by  the  board  of  com- 
missioners, since  such  examination  was  not  conclusive,  pp.  168, 169, 

Same. — Investigation  of  County  Offices.— Injunction, — A  charge  in  a 
complaint  to  enjoin  the  enforcement  of  a  contract  entered  into  by 
the  board  of  county  commissioners  for  the  investigation  of  the  rec- 
ords of  county  offices  that  the  contract  price  for  the  labor  to  be 
performed  by  the  expert  was  unreasonable,  and  more  than  other 
competent  persons  would  have  asked,  is  not  a  sufficient  ground  for 
an  injunction,    p.  169, 

Same. — Limitation  of  Indebtedness. — Constitutional  Law.  —A  contract 
entered  into  by  the  board  of  county  commissioners  employing  an 
accountant  to  examine  the  records  of  oounty  offices  is  not  rendered 
void  by  reason  of  the  fact  that  the  indebtedness  of  the  county  was 
in  excess  of  the  constitutioncd  limit,  and  there  was  no  money  in  the 
treasury,  not  otherwise  appropriated,  with  which  to  pay  the  com- 
pensation of  the  expert,  where  the  compensation  was  payable  in 
instalments,  and  it  was  not  shown  that  the  county  would  be  unable 
to  pay  the  same  from  its  current  revenues,    pp.  169-172, 

From  the  Perry  Circuit  Court.     Reversed. 

Esarey  &  Ewing,  W.  A,  Land,  C.  A,  Weathers  and  H.  A. 
Lee,  for  appellants. 

B.  K.  Elliott,  W.  F.  Elliott,  F,  L.  Littleton,  T.  W.  Lind- 
sey,  P.  Zoercher,  E,  C.  Uenning  and  William  Henning,  for 
appellee. 

DowLiNO,  J. — The  board  of  commissioners  of  Perry 
county,  in  this  State,  entered  into  a  contract  with  one 
Grimes,  whereby  the  latter,  in  consideration  of  $3,300,  to 
be  paid  to  him  by  said  board,  agreed  to  make  an  investi- 
gation of  the  books,  papers,  and  records  of  the  offices  of  the 
auditor  and  treasurer  of  said  county,  for  the  period  be- 
tween December  1,  1866,  and  December  1,  1898,  and  to 
return  to  said  board  a  report  of  such  examination,  showing 
the  condition  of  said  offices,  and  whether  there  was  any 
money  due  to  said  coimty  from  any  source.  It  was  stipu- 
lated that  one  Knight,  the  then  deputy  treasurer  of  said 
county,  should  be  employed  by  Grimes  t^  assist  him,  but 
that  Knight  should  be  paid  by  Grimes. 
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Thia  suit  was  brought  by  the  appellee,  Gardner,  a  tax- 
payer of  said  county,  to  enjoin  the  board  and  the  auditor 
from  paving  out  any  part  of  said  consideration,  or  issuing 
warrants  therefor,  Qrimes  and  Knight  being  joined  as  de- 
fendants. Separate  demurrers  were  filed  to  the  complaint 
by  the  defendants  below,  and  to  each  of  the  several  specifi- 
cations thereof.  These  demurrers  were  overruled.  The  de- 
fendants answered  separately,  and  demurrers  to  the  third 
and  fifth  paragraphs  of  each  answer  were  sustained.  The 
general  denial  filed  by  the  board  and  by  tiie  defendant, 
Grimes,  being  withdrawn,  and  these  parties  refusing  to 
plead  further,  and  the  auditor  and  Knight  failing  to  appear, 
the  court  rendered  judgment  on  the  demurrers  to  the 
answers  of  the  board  and  Grimes,  and  decreed  a  perpetual 
injunction  as  prayed  for  in  the  complaint.  The  board  and 
Grimes  appealed,  but  the  board  subsequently  dismissed  its 
appeal.  The  errors  assigned  are  the  rulings  on  the  several 
demurrers. 

The  complaint  consisted  of  a  single  paragraph,  but  stated 
six  separate  grounds  as  the  basis  of  the  relief  asked  for. 
These  several  grounds  were  numbered,  and  were  referred  to 
by  both  parties  as  specifications.  In  additi(m  to  a  demurrer 
to  the  complaint  as  a  whole,  a  demurrer  to  each  specifica- 
tion was  filed. 

The  first  three  grounds  for  the  injunction,  stated  in  the 
complaint,  relate  to  a  contract  alleged  to  have  been  made 
between  the  board  and  Grimes  at  a  time  when  the  board  was 
not  legally  in  session.  The  sufficiency  of  these  grounds  is 
admitted  by  the  appellant,  Grimes,  but  this  is  unimportant, 
for  the  reason  that  the  remaining  specifications  of  facts 
admit  the  execution  of  another  contract  in  pursuance  of  an 
order  subsequently  made  when  the  board  was  in  session  and 
was  engaged  in  the  discharge  of  its  administrative  duties. 

The  facts  relied  upon  by  the  appellee,  and  which  consti- 
tuted the  ground  of  the  judgment  were:  (1)  That  Knight, 
who  was  to  be  employed  by  Grimes  to  assist  him  in  his 
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labors,  was,  at  the  time  of  the  execution  of  the  contract,  the 
acting  deputy  treasurer  of  said  county;  that  he  had  been 
such  deputy  treasurer  for  eleven  years  of  the  period  in- 
cluded in  the  proposed  investigation,  and  that  he  was  in- 
terested in  its  result;  (2)  that  the  investigation  for  any 
part  of  the  period  previous  to  the  last  six  years  was  useless, 
because  all  claims  upon  the  official  bonds  of  officers,  to 
recover  moneys  embezzled,  wrongfully  collected  or  retained 
by  them,  or  for  which  they  might  otherwise  have  been  liable, 
were  barred  by  the  statute  of  limitations;  that  as  to  the 
twenty  years  prior  to  1892,  and  as  to  the  twenty  years  prior 
to  1887,  the  investigation  would  be  useless,  because  experts 
had  already  been  employed  by  the  Attorney-General  and 
the  board,  respectively,  to  examine,  audit,  and  correct  the 
books  and  records  in  the  offices  of  the  auditor  and  treasurer ; 
and  that  the  proposed  allowance  was  unreasonable  in 
amount  because  other  experts  could  be  employed  who  would 
do  the  same  work  for  $1,200;  (3)  that  the  county  was 
already  indebted  beyond  the  constitutional  limit  of  two  per 
centum  of  the  value  of  the  taxable  property  within  its  bound- 
aries, the  indebtedness  incurred  under  the  contract  being, 
therefore,  forbidden  by  law. 

The  proposition  that  the  contract  was  void  because  it  con- 
templated that  Knight,  the  deputy  treasurer,  should  assist 
Grimes  is  untenable.  His  employment  as  an  assistant  ex- 
pert accountant  was  in  no  way  incompatible  with  his  duties 
as  deputy  treasurer.  Neither  was  it  objectionable  on 
groimds  of  public  policy.  His  familiarity  with  the  books 
and  records  of  the  oounty,  and  with  the  methods  of  transact- 
ing the  county  business,  may  have  rendered  his  assistance 
especially  valuable  and  desirable.  It  is  not  alleged  that  he 
was  in  any  way  implicated  in  any  fraud  upon  the  county, 
or  that  he  had  been  guilty  of,  or  was  privy  to,  any  official 
irregularity. 

Again,  the  fact  that  former  examinations  of  the  books  and 
records  had  been  made  by  other  experts,  and  that  the  ac- 
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counts  so  investigated  had  been  audited  and  corrected,  was 
no  reason  why  a  further  examination  should  not  be  made. 
In  the  opinion  of  the  board,  the  former  investigations 
might  have  been  collusive,  or  imperfect,  or  unsatisfactory. 
Certainly  they  were  not  conclusive  upon  the  board. 

The  charge  that  the  contract  price  for  the  labor  to  be 
performed  by  the  expert  was  imreasonable,  and  more  than 
other  competent  persons  would  have  asked,  is  not  a  suffi- 
cient ground  for  an  injunction.  The  board  had  a  discre- 
tion in  the  selection  of  an  expert,  and  it  also  had  the  right 
to  determine  for  itself  what  would  be  a  reasonable  compen- 
sation for  the  work  required.  It  is  not  averred  that  any 
one  had  offered  to  perform  the  labor  for  a  less  price,  or  was 
ready  to  do  it,  or  that  there  was  anything  fraudulent  or  col- 
lusive in  the  letting  of  the  contract  to  Orimes. 

The  only  question  remaining  is  whether  the  contract  was 
rendered  void  by  the  financial  condition  of  the  county  at  the 
time  it  was  made.  Th^  allegations  of  the  complaint  are: 
"That  on  the  9th  day  of  December,  1898,  the  aggregate 
value  of  the  taxable  property  within  said  county,  according 
to  the  last  assessment  for  State  and  county  taxes  previous  to 
that  day,  amounted  to  $3,289,215;  that  on  the  9th  day  of 
December,  1898,  the  aggregate  indebtedness  of  Perry 
county  was  $102,145.08,  and,  therefore,  was  in  excess  of 
two  per  centum  on  the  value  of  the  taxable  property  within 
said  county;  that  said  contract  contemplates,  and  incurs  a 
liability  and  indebtedness  in  said  county  in  the  sum  of 
$3,300,  and  is  therefore  null  and  void. 

**That  said  contract  was  not  entered  into  in  time  of  war, 
etc.,  *  *  ♦  nor  was  said  contract  and  expenditure  of 
said  $3,300  necessary  to  maintain  the  corporate  existence 
of  said  Perry  cotmty,  Indiana,  nor  was  there,  on  the  9tli 
day  of  December,  1898,  any  money  in  the  treasury  of  said 
Perry  county  not  otherwise  appropriated  with  which  to  pay 
the  said  sum  of  $3,300,  nor  was  there  any  provision  made 
for  the  payment  of  the  same,  and  the  said  contract  is  there- 
fore null  and  void." 
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The  contract  referred  to  in  the  complaint  provided  that 
the  $3,300  should  be  paid  as  the  work  progressed,  at  the 
rate  of  $50  on  each  year  investigated,  and  the  residue  when 
the  work  was  completed. 

The  averments  that  there  was  not  money  in  the  treasury, 
not  otherwise  appropriated,  with  which  to  pay  the  compen- 
sation of  the  expert,  and  that  no  provision  had  been  made  to 
pay  the  same,  were  insufficient  to  show  that  the  county 
would  be  unable  to  pay,  out  of  its  current  revenues,  all  of 
its  current  expenses,  as  well  as  the  instalments  to  become 
due  under  the  contract  with  the  appellant.  The  amoimt  of 
its  ordinary  current  expenses  was  not  set  out,  nor  was  the 
amount  of  its  ordinary  revenue  from  taxation  shown.  From 
all  that  appears  in  the  complaint,  a  sum  more  than  suffi- 
cient to  pay  all  current  expenses,  together  with  the  sum 
agreed  to  be  paid  to  the  appellant,  may  have  been  collectible 
every  year.  The  fact  that  there  was  no  money  in  the 
treasury  on  December  9,  1898,  with  which  to  pay  said 
claim,  was  immaterial,  as  nothing  was  then  due  upon  it. 
The  averment  that  no  provision  had  been  made  to  pay  the 
sum  to  become  due  does  not  exclude  the  possibility  that, 
without  special  provision  for  this  particular  claim,  a  suffi- 
cient amount  would  be  realized  from  the  ordinary  current 
revenues  to  pay  it  as  it  came  into  existence. 

The  rule  in  such  cases  is  correctly  stated  in  City  of  Val- 
paraiso V.  Gardner,  97  Ind.  1,  where  it  is  said  on  p.  12: 
''When  the  current  revenues  are  sufficient  to  fully  pay  the 
current  expenses  necessarily  incun*ed  to  maintain  corporate 
life,  there  cannot  be  said  to  be  any  debt.  We  do  not  assert 
that  a  debt  may  be  created  even  for  current  expenses,  if  its 
effect  will  be  to  extend  the  corporate  indebtedness  beyond 
the  constitutional  limit,  but  we  do  assert  that  where  the 
current  revenues  are  sufficient  to  defray  all  current  ex- 
penses without  increasing  the  indebtedness,  there  is  then 
no  corporate  debt  incurred  for  such  expenses."  Cason  v. 
dhf  of  Lebanon,  153  Ind.  567;  City  of  South  Bend  v. 
Hr^funlcls,  ante,  70. 
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The  principle  applicable  here  closely  resembles  that*  in- 
volved in  City  of  Logansport  v.  Dykeman,  116  Ind.  15. 

In  that  case,  a  city  already  indebted  beyond  the  consti- 
tutional limit  entered  into  a  contract  with  certain  attorneys 
to  effect  a  compromise  and  settlement  of  a  large  outstanding 
bonded  indebtedness  against  the  city.  The  consideration  to 
be  paid  for  such  services  was  five  per  cent,  of  the  reduction 
of  the  amoimt  they  might  secure  from  the  principal  and 
interest  of  the  bonds  and  coupons.  It  was  claimed  by  the 
plaintiffs,  in  an  action  to  recover  the  amount  due  them  on 
that  agreement,  that  the  reduction  secured  by  them 
amounted  to  $46,000,  and  that  the  city  became  indebted 
to  them  in  the  sum  of  $2,300.  The  several  paragraphs  of 
the  answer  presented  defenses  arising  under  article  thirteen 
of  the  Constitution,  relating  to  the  limitation  upon  munici- 
pal indebtedness.  In  ruling  upon  the  sufficiency  of  these 
answers,  the  court  said  by  Mitchell,  J. :  '^The  answers,  in 
effect,  confess  these  averments  in  the  complaint,  but  say  that 
the  contract  to  pay  five  per  cent,  is  within  the  constitutional 
inhibition,  because  the  city  was  already  indebted  in  an 
amount  beyond  the  limit  of  the  Constitution. 

''The  contract  with  the  plaintiffs  did  not  contemplate  the 
creation  of  a  new  or  additional  debt.  It  was  a  contract  for 
services  to  be  rendered  in  securing  the  reduction  of  an 
existing  debt.  Certainly  it  never  was  intended  that  a 
municipality,  whose  indebtedness  was  actually  or  nominally 
up  to  the  constitutional  limit,  might  not  contract  for  the 
services  of  an  agent  or  attorney  to  contest  the  validity  of 
the  whole  or  any  part  of  its  indebtedness,  and  secure  a  re- 
duction  of  the  amount  thereof.  To  give  the  Constitution 
such  a  construction  would  effectually  tie  the  hands  of  munic- 
ipalities, so  to  speak,  and  disable  them  from  entering  into 
any  arrangement  for  refunding  or  reducing  the  amount  of 
their  preexisting  indebtedness  by  new  promises  to  pay, 
or  by  any  arrangement  looking  to  a  compromise.  Powell 
V.  City  of  Madison,  lOY  Ind.  106,  and  cases  cited.'' 
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•To  ascertain  from  its  accounts,  books,  and  records, 
through  the  agency  of  an  expert  accountant,  its  financial 
condition,  the  true  amount  and  nature  of  its  outstanding 
indebtedness,  the  character  and  amount  of  allowances  made 
by  its  board  of  commissioners,  and  the  sums  which  may 
have  been  wrongfully  charged,  retained,  embezzled,  or  lost, 
through  the  negligence  or  fraud  of  its  officers,  may  be,  and 
is,  quite  as  important  to  a  mimicipal  corporation  as  to 
obtain  a  compromise  or  reduction  of  liabilities  already 
known  to  exist.  Indeed,  such  previous  investigation  is  an 
indispensable  preliminary  to  any  measures  having  for  their 
object  the  protection  of  a  municipality  against  imposition 
and  fraud,  and  the  recovery  of  moneys  justly  due  to  it.  The 
statute  expressly  authorizes  such  a  contract.  §7853  Bums 
1894 ;  Duncan  v.  Board,  etc,  101  Ind.  403. 

If  a  municipal  corporation,  which  has  been  robbed  by 
dishonest  ofiicials,  or  impoverished  by  weak  and  negligent 
ones,  is  disabled  by  the  very  situation  so  created  from  hav- 
ing a  proper  examination  of  its  accounts  and  records  made 
and  reported,  and  from  employing  counsel,  and  using  other 
necessary  means  to  prosecute  the  wrongdoers,  or  secure 
an  adjustment  of  its  claims,  it  would  be  impotent  to  protect 
itself  against  fraud,  or  to  assert  and  establish  its  just  de- 
mands. The  power  to  protect  and  recover  its  revenues  and 
property  is  vital  to  its  existence,  and  we  cannot  believe  that 
the  Constitution  deprives  it  of  tins  attribute. 

The  complaint  falls  far  short  of  stating  facts  sufficient  to 
show  that  the  contract  with  the  appellant  was  void  upon 
the  ground  that  it  was  in  violation  of  article  thirteen  of 
the  Constitution.  The  demurrers  to  the  complaint  should 
have  been  sustained. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrers to  the  complaint,  and  for  further  proceedings  in 
accordance  to  this  opinion. 
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In  be  Removal  of  Paskins  as  Trustee  of  Henslet 
Township,  Johnson  County,  Indiana. 

[No.  10,868.    Filed  June  98,  1000.] 

Ofpicsbs. — Impeachment — Appeal  and  Error. — Joint  Assignment, — 
In  a  prooeeding  to  impeach  a  public  officer,  under  the  act  of  1807 
(Acta  1807  p.  278),  the  person  who  yerifies  the  accusation  is  not  a 
party  to  the  proceeding,  and  an  assignment  of  error  by  the  State, 
on  appeal  from  the  action  of  the  court  in  sustaining  a  demurrer  to 
the  accusation,  made  jointly  with  the  person  who  verified  the  ac- 
cusation, presents  no  question. 

From  the  Marion  Circuit  Court.     Appeal  dismissed. 

TF.  L.  Taylor,  Attorney-General,  R,  M.  Miller,  H.  C. 
Bamett,  M,  M,  Hugg,  Merrill  Moores  and  C  (7.  Hadley, 
for  State. 

W.  E.  Deupree,  L.  E.  Slack,  W.  H.  E.  Miller,  J.  B. 
Elam,  J-  W.  Fesler  and  W,  A.  Johnson,  for  appellee. 

Bakeb,  C.  J. — This  proceeding  was  begun  in  the  John- 
8on  Circuit  Court  on  April  24,  1899,  under  §35  of  an  act 
approved  March  8,  1897,  entitled  **An  act  providing  for 
the  impeachment  and  removal  from  office  of  public  officers", 
Acts  1897  p.  278.  On  change  of  venue  to  the  Marion  Cir- 
cuit Court,  a  demurrer  for  want  of  facts  was  sustained  to 
the  "accusation",  and  this  appeal  resulted.  Paskins  moves 
to  dismiss  the  appeal  on  the  ground,  among  others,  that  the 
assignment  of  errors  is  insufficient  to  present  any  question 
to  this  court.  The  "accusation"  was  filed,  presented  to  the 
court,  and  prosecuted,  not  by  the  prosecuting  attorney  in 
the  name  and  on  behalf  of  the  State,  but  by  citizens  Lang 
and  McFadden  through  their  attorneys  Miller  &  Bamett. 
To  the  ruling  on  the  demurrer  "the  State  of  Indiana  and 
the  petitioners  Lang  and  McFadden"  severally  excepted. 
The  State  of  Indiana,  by  the  Attorney-General,  and  Lang 
and  McFadden,  by  their  attorneys,  have  jointly  assigned 
error  on  the  ruling  and  judgment  on  the  demurrer.      In 
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Rowe  V.  Bateman,  153  Ind.  633,  it  was  held  that  an  "accu- 
sation" under  §35  may  be  verified  by  the  oath  of  any  per- 
son, but  must  be  presented  to  the  court  and  prosecuted  by 
the  prosecuting  attorney  (unless  he  be  the  accused)  in  the 
name  and  on  belialf  of  the  State,  that  the  State  is  the  party 
adverse  to  the  accused,  and  that  the  person  who  verifies  the 
"accusation"  is  not  a  party  to  the  proceeding.  As  the 
alleged  error  is  not  available  to  Lang  or  to  McFadden,  and 
as  the  State  complains  of  no  wrong  except  jointly  with 
them,  the  assignment  presents  no  question.  Armstrong  v. 
Dunriy  143  Ind.  433  and  cases  cited  on  page  437 ;  Earharf 
v.  Farmers  Creamery,  148  Ind.  79 ;  Hatfield  v.  Cummings, 
152  Ind.  280. 
Appeal  dismissed. 


Stewart,  et  al.  v.  The  Marion  Trust  Company, 

Receiver,  et  al. 

[No.  19,260.    Filed  June  27,  1900.] 

Appeal  and  Error. — Interlocutory  Orders.'—Building  and  Loan  As- 
aociations. — Receivera. — An  appeal  by  the  holders  of  paid  up  and 
prepaid  stock  in  a  building  and  loan  association  will  not  lie  from  an 
order  of  court  directing  the  receiver  of  the  association,  on  his  peti- 
tion for  instructions,  to  take  proper  steps  to  recover  dividends  ille- 
gally paid  to  holders  of  such  stock. 

From  the  Marion  Circuit  Court.     Appeal  dismissed. 

L.  D.  Hay,  J.  W.  Bowles,  A,  C,  Ay  res,  A.  Q.  Jones  and 
J,  E.  Hollett,  for  appellants. 

J.  P,  Carson,  C.  N.  Thompson,  J.  W.  Noel  and  F.  J. 
Lahr,  for  appellees. 

MoNKS^  J. —  In  a  proceeding  brought  by  Lewis  Branden-. 
burg,  Arthur  C.  Qivan,  Frederick  Axe,  William  Axe,  and 
John  W.  Walker  against  the  Washington  Savings  and 
Loan  Association,  the  Marion  Trust  Company,  one  of  the 
appellees  herein,  was  appointed  receiver  of  said  association. 

It  appears  from  the  record  that  prior  to  February  7, 
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1898,  the  Commercial  Building  and  Loan  Association,  the 
Equitable  State  Building  and  Loan  Association  and  the 
Washington  Savings  Association  were  separate  and  distinct 
building  and  loan  associations,  organized  and  existing 
under  the  laws  of  this  State^  and  it  is  alleged  that  on  Feb- 
ruary 7,  1898,  said  associations  were  merged  and  consoli- 
dated into  the  defendant,  the  Washington  Savings  and 
Loan  Association  and  that  upon  said  consolidation,  the 
asseta  and  liabilities  of  each  of  the  three  associations  be- 
came the  assets  and  liabilities  of  the  defendant,  the  Wash- 
ington Savings  and  Loan  Association.  Said  receiver  filed  a 
petition  in  the  court  below  for  instructions  in  regard  to 
certain  dividends  alleged  to  have  been  paid  to  the  holders 
of  what  is  denominated  "prepaid"  and  '^paid  up"  stock  by 
the  officers  of  said  association,  and  the  officers  of  the  asso- 
ciations consolidated  and  merged  into  said  Washington 
Savings  and  Loan  Association,  on  the  ground  that  said  divi- 
dends were  illegally  and  wrongfully  paid.  The  court  found 
that  said  dividends  had  been  illegally  and  wrongfully  paid 
to  said  stockholders,  and  ordered  the  receiver  to  take  proper 
steps  to  recover  the  same  as  a  part  of  the  assets  of  said  cor- 
poration. Afterwards,  appellants,  who  were  holders  of 
stock  denominated  "paid  up"  and  "prepaid"  stock  in  said 
association,  filed  applications  to  set  aside  and  vacate  said 
order  of  the  court  instructing  the  receiver  to  collect  said 
dividends,  on  the  groimd  that  the  same  were  properly  paid 
to  them  and  could  not  be  recovered.  The  court  heard  the 
evidence  on  said  applications,  and  refua(^d  to  vacate  said 
order;  from  which  action  of  the  court  appellants  appeal. 

Appellants  were  not  parties  to  said  petition  of  the  re- 
ceiver for  instructions,  and  the  finding  and  order  in  said 
proceeding  were  in  no  sense  binding  upon  appellants. 
Said  order  merely  authorized  the  receiver  to  take  proper 
steps  to  recover  said  dividends,  but  did  not  and  could  not 
adjudge,  as  against  appellants,  that  they  had  received  sncli 
dividends,  or,  if  received  by  them,  that  the  same  were 
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illegally  and  wrongfully  paid.  Neither  did  the  court,  in 
refusing  to  set  aside  and  vacate  said  order,  adjudge  any  of 
said  questions  for  or  against  appellants  as  to  said  divi- 
dends. Such  questions  could  only  be  conclusively  adjudged 
in  favor  of  or  against  appellants  in  a  proper  proceeding  to 
which  they  were  parties.  Said  order  of  the  court,  instruct- 
ing the  receiver  to  collect  the  dividends,  was  interlocutory 
and  not  a  final  judgment,  and  there  is  no  statute  authoriz- 
ing an  appeal  therefrom.  As  there  is  no  statute  authoriz- 
ing an  appeal  from  the  action  of  the  court  in  refusing  to 
vacate  said  interlocutory  order,  the  appeal  in  this  case  must 
be  dismissed. 

Appeal  dismissed. 
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Hanson  v.  Cruse  et  al. 

[No.  18,848.     Filed  June  28,  1900.] 

Landlord  and  TESAJirr,— Repairs.— HabitabUity  of  iVemt«c«.— The 
relation  of  landlord  and  tenant  raises  neither  an  implied  warranty 

^.  of  habitability  nor  an  obligation  to  repair  on  the  landlord's  part. 
p.  177. 

Same. — Failure  to  Make  Repairs, — Damages. — Damages  cannot  be 
recovered  by  a  tenant  for  personal  injuries  resulting  from  the  mere 
continuance  of  obvious  defects  to  a  house  occupied  by  him  which 
the  landlord  agreed  to  repair,    pp,  177, 178. 

Pleading — Defective  Demurrer.— Appeal  and  ^rror.— Sustaining  a 
defective  demurrer  is  not  reversible  error  where  the  pleading  de- 
murred to  was  bad.    p.  178, 

From  the  Marion  Superior  Court.     Affirmed. 

G.  R.  Estahrooh  and  W.  V.  Rocker,  for  appellant. 
J.  B.  Kealing  and  M.  M.  Hugg,  for  appellees. 

Baker^  C.  J. — Appellant  set  forth  in  her  complaint  sub- 
stantially these  facts:  On  February  26,  1898,  appellees 
owned  a  dwelling-house  in  Indianapolis,  which  was  out  of 
repair  in  that  an  outside  door  at  the  rear  of  the  house 
was  missing,  some  panes  were  brokon  out  of  windows,  and 
certain  locks  were  gone  so  that  doors  could  not  be  closed. 
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On  tlutt  day  appellees  proposed  to  appellant  to  repair  the 
house  in  the  particulars  mentioned  and  to  rent  it  to  her  for 
one  month  from  that  day  for  $9 ;  and  appellant  thereupon 
accepted  the  proposition,  paid  the  rental,  and  moved  into 
the  house.  As  soon  as  appellant  had  moved  in,  appellees 
failed  and  refused  to  make  anj  of  the  repairs  except  to 
place  and  hang  the  outside  door,  which  was  done  on  March 
5,  1898.  By  reason  of  appellees'  failure  to  repair  the 
house,  appellant  was  subjected  to  great  exposure  and  her 
health  was  permanently  impaired,  all  without  fault  on  her 
part,  and  to  her  damage,  $10,000.  All  of  the  appellees  de- 
mnrred  to  this  complaint  on  the  ground  that  it  (^id  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Some,  on 
the  further  ground  that  the  court  did  not  have  jurisdiction 
oTer  them.  A  general  order  sustaining  all  the  demurrers 
was  made,  and,  on  appellant's  refusal  to  plead  further,  final 
judgment  was  rendered  for  appellees. 

In  this  case^  there  was  no  misrepresentation  nor  con- 
oealment  of  the  defects  complained  of.  The  defects  were 
of  the  niost  obvious  nature  and  were  open  equally  to  the 
knowledge  of  both  parties.  There  was  no  express  warranty 
that  the  house  was  habitable.  The  relation  of  landlord  and 
tenant  raises  neither  an  implied  warranty  of  habitability 
nor  an  obligation  to  repair  on  the  landlord's  part.  Purcell 
V.  English,  86  Ind.  34,  44  Am.  Rep.  255 ;  Lucas  v.  Coulter, 
104  Ind.  81.  In  the  absence  of  a  contract  that  the  landlord 
shaU  make  repairs^  the  burden  would  fall  on  the  tenant  if 
he  wanted  them  made.  But  the  tenant  may  contract  with 
the  landlord,  as  well  as  with  another,  for  the  making  of  re- 
pairs. And  here  such  a  contract  was  made.  In  the  pay- 
ment m'ade  by  appellant  was  included  the  consideration  for 
appellees'  undertaking  to  repair.  Under  the  contract,  ap- 
pellant was  entitled  to  the  repairs  or  to  damages  for  the 
breach  of  the  contract.  Appellees  broke  their  contract,  and 
are  liable  in  damages.  But  what  is  the  measure  ?  On  prin- 
ciple, the  landlord  who  is  paid  by  the  tenant  to  make  repairs 

Vol.  155—12 


178 


SUPREME  COURT  OF  INDIANA, 


Allen  V.  HoUingshead. 


that  be  is  not  otherwise  under  obligation  to  make  should  be 
held  to  exactly  the  same  liability  that  a  stranger-contractor 
would  incur.  Damages  for  personal  injuries  resulting  from 
the  mere  continuance  of  obvious  defects,  such  as  existed  here, 
and  which  the  tenant  has  contra<?ted  to  have  repaired,  are 
not  recoverable  from  the  contractor.  They  are  deemed  to 
be  too  remote^  and  not  within  the  contemplation  of  the 
parties  at  the  time  the  contract  was  made.  The  injury  is 
attributable  to  the  tenant's  want  of  care  in  the  use  of  the 
property  rather  than  to  the  contractor's  breach.  Hendry 
V.  Squier,  126  Ind.  19,  9  L.  R  A.  798 ;  Feai-y  v.  Hamilton, 
140  Ind.  45,  and  authorities  cited  on  page  53 ;  Hamilton 
V.  Feary,  8  Ind.  App.  615,  52  Am.  St.  485.  Notes  to 
nines  V.  ^YiUcox  (Tenn.),  34  L.  R.  A.  830,  33  S.  W.  914. 
There  was  no  error  in  sustaining  the  demurrers. 

Appellant  claims  that  the  action  of  the  court  was  erro- 
neous because  the  demurrer  for  want  of  jurisdiction  was 
not  well  founded,  and  because  other  demurrers  were  im- 
properly drafted.  A  judgment  will  not  be  reversed  for 
such  reasons,  if  the  pleading  demurred  to  is  in  fact  bad. 
Bollman  v.  Gemmill,  ante,  33. 

Judgment  affirmed. 
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Allbn  et  al.  v.  Hollingshead. 

[No.  18,831.    Filed  June  29,  1900.] 

Special  Fnfi>TSQ,— Motions.— Practice.— 'iiotiona  to  modify  a  special 
finding,  or  to  make  additional  findings,  are  not  recognized  by  the 
code  of  procedure,  and  such  motions  are  properly  overruled,  rejected 
or  stricken  out  by  fiie  court,    p.  180, 

Appeal  an#  Error. ->i26cord. — Motions.— A.  motion  to  strike  out  a 
pleading  and  the  ruling  of  the  court  thereon  can  only  be  made  part 
of  the  record  by  bill  of  exceptions  or  by  order  of  court,    p.  181, 

Same  —Record.— Motions.— Order  of  Court.— To  make  the  ruling  of 
the  court  in  sustaining  a  motion  to  strike  out  a  pleading  a  part  of 
the  record  by  order  of  court,  the  motion,  ruling  and  pleading  must 
be  set  out  in  full  in  the  order,    p.  181, 
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Evidence. — Variance. — Appeal  and  Error. — A  cause  will  not  be  re- 
Toraed  on  appeal  because  of  a  variance  between  the  note  described 
in  the  complaint  and  the  one  produced  at  the  trial  and  offered  in 
evidence,  where  no  reason  was  given  at^the  time  why  said  note  was 
not  admissible  in  evidence,    pp.  181-185. 

Afpsai.  and  Erbor.— SpeeioZ  Finding,— Practice,^lt  is  not  reversible 
error  to  overrule  a  motion  for  judgment  on  a  special  finding  and 
conclusion  of  law,  if  the  judgment  when  so  rendered  would  not 
conform  to  the  conclusion  of  law,  even  if  such  conclusion  is 
erroneous.  The  proper  remedy  is  by  an  exception  to  such  conclu- 
sion of  law,  and  assigning  the  same  as  error  on  appeaL    p,  186. 

Special  Findinq. — Pleading. — Htuband  and  Wife,— A  conclusion  of 
law  in  an  action  to  foreclose  a  mortgage  is  not  erroneous  as  to  de- 
fendant because  of  the  failure  of  the  special  finding  to  show  that 
she  was  the  wife  of  her  codefendant,  as  alleged  in  the  complaint, 
where  she  joined  with  her  husband  in  a  general  denial  which  stated 
that  they  were  husband  and  wife,  and  no  answer  was  filad  denying 
that  they  were  husband  and  wife.    p.  186. 

From  the  Fulton  Circuit  Court.     Affirmed. 

0.  W.  Holman  and  B.  C.  Stephenson,  for  appellants. 
Harry  Bemetha  and  Enoch  Myers,  for  appellee. 

MoKKs^  J. — Appellee  brought  this  action  against  French 
HoUingshead  and  wife  and  appellants,  Charles  A.  Allen 
and  wife,  to  foreclose  a  mortgage  executed  by  French  Hoi- 
lingshead  and  wife  on  real  estate,  and  to  recover  a  personal 
judgment  on  the  promissory  note  secured  by  said  mortgage. 

Said  cause  was  tried  by  the  court,  a  special  finding  of 
facts  made,  and  conclusions  of  law  stated  thereon  in  favor 
of  appellee,  and,  over  a  motion  for  a  new  trial,  personal 
judgment  was  rendered  against  said  Charles  A.  Allen  and 
French  HoUingshead,  and  a  decree  of  foreclosure  against 
all  of  said  defendants  in  the  court  below. 

Allen  and  wife  appeal  and  have  perfected  a  term  time 
appeal.  Appellants  made  several  motions  asking  the  court 
to  modify  and  change  certain  of  its  findings  of  fact,  and  to 
find  additional  facts,  which  motions  were  overruled  by  the 
court.  The  seventh,  eighth,  ninth,  and  tenth  errors  as- 
signed are  predicated  upon  said  rulings  of  the  court. 
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Motions  to  modify  or  change  a  special  finding,  or  to 
make  additional  findings,  are  not  recognized  by  our  code 
of  procedure,  and  the  same  are  properly  overruled,  re- 
jected, or  stricken  out  by  the  court.  Banner  Cigar  Co.  v. 
Kamm,  etc.,  Co.,  145  Ind.  266,  268,  269 ;  Smith  v.  Barber, 
153  Ind.  322,  332 ;  Bunch  v.  Hart,  138  Ind.  1,  3 ;  Sharp 
V.  Malia,  124  Ind.  407,  409 ;  Windfall,  etc.,  Co.  v.  TerwU- 
liger,  152  Ind.  364,  365;  EUiott's  App.  Proc.  §757. 

The  other  errors  assigned  and  not  waived  call  in  question 
each  conclusion  of  law,  the  action  of  the  court  in  overruling 
appellant's  demurrers  to  the  first  paragraph  of  the  amended 
complaint,  and  the  second  amended  paragraph  of  com- 
plaint in  sustaining  appellee's  motion  to  strike  out  the 
cross-complaint  of  Charles  A.  Allen,  in  overruling  the 
motion  of  Mary  Allen,  wife  of  Charles  A.  Allen,  for  "judg- 
ment in  her  favor  on  the  findings  of  fact  and  conclusions 
of  law^  and  in  overruling  appellant's  motion  for  a  new  trial. 

It  is  admitted  that  the  first  paragraph  of  the  amended 
complaint  and  the  second  amended  paragraph  of  complaint 
are  good  as  to  appellant  Charles  A.  AUen,  but  it  is  insisted 
that  neither  of  said  paragraphs  states  facts  sufficient  to 
constitute  a  cause  of  action  against  appellant  Mary  Allen, 
his  wife. 

The  note  sued  upon  in  the  first  paragraph  of  the  amended 
complaint  was  executed  by  French  HoUingshead  and 
Charles  A.  Allen,  and  the  mortgage  to  secure  the  same  was 
executed  by  said  HoUingshead  and  Carrie  L.  HoUingshead, 
his  wife.  It  is  alleged  in  said  paragraph,  among  other 
things,  that  the  legal  and  record  title  of  the  real  estate  de- 
scribed in  said  mortgage  was  in  said  HoUingshead  when 
said  mortgage  was  executed ;  that  afterwards  a  part  of  said 
real  estate  was  in  proceedings  for  partition  in  the  Fulton 
Circuit  Court,  in  which  appellant  Charles  A.  Allen  was 
plaintiff,  and  French  HoUingshead  and  wife  were  defend- 
ants, set  off  to  said  Charles  A.  AUen ;  that  said  Carrie  L. 
HoUingshead  is  the  wife  of  said  French  HoUingshead,  and 
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Mary  Allen  is  the  wife  of  said  Charles  A.  Allen,  and  both 
are  made  defendants  to  answer  as  to  their  interest,  and 
foredoee  their  equity  of  redemption,  and  that  said  Mary 
ARea  is  made  a  defendant  to  answer  as  to  her  interest  as 
the  wife  of  said  Allen. 

The  allegations  of  the  amended  second  paragraph  of  the 
complaint,  in  regard  to  appellant  Marry  Allen,  are  sub- 
stantially the  same  as  the  first  paragraph.  The  record 
shows  that  the  notes  and  mortgage  sued  upon  in  said  para- 
graphs were  properly  filed  as  exhibits  and  made  a  part 
thereof.  Said  paragraphs  were  sufficient  as  to  each  of  said 
appellants  to  withstand  a  demurrer  for  want  of  facts. 

It  is  next  insisted  that  the  court  erred  in  sustaining 
appellee^s  motion  to  strike  out  the  cross-complaint  of 
Charles  A.  Allen.  Said  motion  to  strike  out  said  cross- 
oomplaint  and  the  ruling  of  the  court  sustaining  said  mo- 
tion are  not  a  part  of  the  record  unless  made  so  by  a  bill  of 
exceptions  or  order  of  court.  State  v.  Halter,  149  Ind. 
292,  304;  Dndley  v.  Pigg,  149  Ind.  363,  369;  Ewbank's 
Manual,  §26. 

It  is  claimed  that  said  motion  and  the  ruling  thereon 
were  made  part  of  the  record  by  order  of  court.  To  make 
the  same  a  part  of  the  record  by  such  order  the  motion  and 
cross-complaint  and  the  ruling  of  the  court  thereon  must  be 
set  out  in  full  in  said  order.  Close  v.  Pittsburgh,  etc.,  R. 
Co.,  150  Ind.  560;  Pennsylvania  Co,  v.  Ebaughy  152  Ind. 
531,  533 ;  Ewbank's  Manual,  §§27,  36.  This  was  not  done  in 
this  case,  and  no  question  concerning  said  action  of  tho 
court  is  before  us  for  consideration. 

It  is  next  insisted  by  appellants  that  the  finding  is  not 
sustained  by  sufficient  evidence  and  is  contrary  to  law, 
because  the  note  sued  upon  reads,  "We  or  either  of  ua 
promise  to  pay",  etc.,  and  that  it  also  provides  "interest  at 
the  rate  of  seven  per  cent,  per  annum,  payable  annually, 
on  note  or  judgment  until  paid";  while  the  note  read  in 
evidence  and  found  by  the  court  reads,  "We  promise  to 
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pay,"  etc.,  and  provides  for  the  payment  of  ^^nterest  at 
seven  per  cent,  per  annum  after  maturity".  When  the  note 
was  offered  and  read  in  evidence  by  appellee  no  reason  was 
given  why  said  note  was  not  admissible  in  evidence.  If  the 
reason  now  urged  for  excluding  said  note  had  then  been 
stated,  the  copy  of  the  note  filed  with  the  complaint  could 
have  been  amended  to  conform  to  the  note  read  in  evidence. 
§§365,  394,  399  Bums  1894,  §§362,  391,  396  R.  S.  1881 
and  Horner  1897.  The  rule  is  that  when  there  is  a  variance 
between  the  contract  described  in  the  complaint  and  the  one 
produced  at  the  trial,  this  court  will  consider  and  treat  the 
same  as  amended  below.  Davis  v.  Doherty,  69  Ind.  11; 
Lucas  V.  Smith,  42  Ind.  103;  Perdue  v.  Aldridge,  19  Ind. 
290;  Singleton  v.  O'Blenis,  125  Ind.  151 ;  Chancy  v.  State, 
118  Ind.  494,  501,  502;  Buchanan,  Adm.,  v.  State,  106 
Ind.  251,  255;  Beddich  v.  Keesling,  129  Ind.  128;  Ashton 
V.  Shepherd,  120  Ind.  69. 

It  was  held  in  Krewson  v.  Cloud,  45  Ind.  273,  that  when 
the  attention  of  the  court  below  was  not  called  to  a  dis- 
crepancy between  the  allegations  of  the  complaint  and  the 
proof,  objection  can  not  be  made  for  the  first  time  in  this 
court,  but  the  pleading  will  be  regarded  as  amended. 

It  appears  from  the  special  findings  that  on  March  3, 
1893,  Charles  A.  Allen  and  French  HoUingshead  pur- 
chased of  one  Buckingham  two  sections  of  land  in  Fulton 
county,  Indiana,  for  the  sum  of  $24,320,  and  that  on  the 
same  day  it  was  agreed  that  said  Allen  and  HoUingshead 
should  each  own  the  undivided  one-half  of  said  land,  and  on 
the  same  day  Buckingham  executed  a  deed  tlierefor  to  said 
French  HoUingshead,  On  said  March  30,  1893,  said  Hol- 
lingshead  and  wife  executed  a  mortgage  to  said  Bucking- 
ham for  $17,000  for  the  balance  of  the  purchase  money  on 
said  land.  On  April  3,  1893,  said  HoUingshead  and  wife 
executed  a  mortgage  to  appellee,  Morgan  HoUingshead,  on 
said  real  estate,  to  secure  a  note  of  same  date  for  $7,776, 
payable  one  year  after  date  with  interest  at  seven  per  cent. 
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per  annum  after  maturity,  executed  by  said  French  Hol- 
lingshead and  Charles  A.  Allen.  The  actual  amount  of 
money  received  on  said  note  was  $6,820.  That  during  said 
month  of  April,  1893,  said  French  Ilollingshead  and  ap- 
pellee, his  brother,  moved  upon  and  took  possession  of  said 
real  estate.  On  said  April  3,  1893,  French  Ilollingshead 
and  his  wife  executed  a  deed  to  said  Charles  A.  Allen  for 
the  undivided  one-half  of  said  real  estate,  which  was  given 
by  said  Allen  to  said  French  Hollingshead  to  be  left  for 
record  in  Rochester,  Indiana;  that  said  Hollingshead 
failed,  neglected  and  refused  to  leave  said  deed  for  record, 
and  also  refused  to  return  the  same  to  said  Allen ;  that,  at 
the  request  of  said  French  Hollingshead,  during  the  farm- 
ing season  of  1893,  said  Allen  furnished  for  use,  in  con- 
nection with  the  improvement  and  farming  of  said  real 
estate,  $2,061 ;  that  appellee  and  French  Hollingshead  took 
and  appropriated  to  their  own  use  all  the  proceeds  resulting 
from  the  farming  of  said  land  for  the  years  1893,  1894, 
and  1895,  and  denied  that  said  Allen  owned  any  part  of 
said  lands.  On  November  29,  1894,  said  Allen  commenced 
an  action  in  the  court  below  against  said  French  Hollings- 
head and  wife  to  quiet  his  title  to  an  undivided  one-half 
of  said  real  estate,  and  for  partition  of  the  same;  that  on 
January  3,  1895,  the  mortgage  in  suit  was  filed  for  record. 
On  April  19,  1895,  French  Hollingshead  and  wife  executed 
a  quitclaim  deed  to  appellee  for  one  of  said  two  sections  of 
real  estate,  and  he  immediately  took  full  possession  tluTeof ; 
and  on  May  6,  1895,  said  Allen  filed  in  said  action  to  quiet 
title,  and  for  partition,  a  supplemental  complaint,  making 
appellee,  Morgan  Ilollingshead,  and  his  wife  defendants 
thereto.  At  the  November  term  of  said  court,  1895,  judg- 
ment was  rendered  in  said  court  quieting  title  in  said  Allen 
to  his  undivided  interest  in  said  two  sections  of  land,  and 
commissioners  were  appointed  to  make  partition  tliereof. 
It  was  found  in  said  action  that  there  was  due  said  Alien 
from  French  Hollingshead  in  excess  of  all  improvements  for 
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money  f umislied  by  him  and  for  his  share  of  the  reaat  and 
profits,  $3,366.12.  There  was  set  off  to  said  French  Hol- 
lingshead  as  his  share  of  said  lands  section  twenty  and  the 
southwest  quarter  of  the  southwest  quarter  of  the  other  sec- 
tion, and  to  Charles  Allen  the  other  section,  being  section 
seventeen,  except  the  southwest  quarter  of  the  southwest 
quarter  thereof.  On  Jime  4, 1896,  French  Hollingshead  and 
wife  executed  to  the  Northwestern  Life  Insurance  Com- 
pany a  mortgage  to  secure  a  loan  of  $10,000  on  said  section 

twenty,  and  on  the  17th  day  of  July,  1896,  he  paid  $8,500 
thereof  to  said  Buckingham,  who  released  of  record  said  sec- 
tion twenty  and  the  southwest  quarter  of  the  southwest  quar- 
ter of  section  seventeen  from  the  lien  of  his  mortgage,  and 
gave  credit  for  said  payment  on  said  $17,000.  On  June  25, 
1896,  said  French  Hollingshead  and  his  wife  executed  to 
appellee  a  mortgage  on  said  section  twenty  for  the  sum  of 
$4,492.70,  and  at  the  same  time  said  French  Hollingshead 
and  wife  executed  a  deed  for  the  forty  acres,  owned  by  him 
in  said  section  seventeen,  to  appellee,  who  released  said 
section  twenty  and  said  forty  acres  from  the  lien  of  the 
mortgage  executed  to  him  by  French  Hollingshead  and 
wife,  to  secure  the  note  for  $7,776,  signed  by  said  French 
Hollingshead  and  Charles  A.  Allen ;  that  said  mortgage  for 
$10,000  and  said  mortgage  for  $4,492.70  are  still  in  force 
and  unpaid. 

The  conveyance  of  said  real  estate  by  French  Hollings- 
head and  wife  to  appellee  and  said  release  of  said  Bucking- 
ham mortgage  and  said  release  of  the  mortgage  to  appellee 
and  the  arrangements  respecting  said  transactions  were  all 
without  the  knowledge  or  consent  of  said  Charles  A  Allen ; 
that  at  the  time  of  said  transactions  said  French  Hollings- 
head was  insolvent ;  that  the  real  estate  set  off  to  Charles  A. 
Allen  in  said  partition  proceedings  has  never  been  released 
from  the  Buckingham  mortgage,  nor  the  mortgage  to  ap- 
pellee ;  that  one-half  of  the  mortgage  debt  due  from  French 
Hollingshead  and  Charles  A.  Allen  to  appellee  was  paid  by 
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said  French  HoUingshead  by  the  execution  of  said  second 
mortgage  for  the  same,  to  appellee ;  that  the  remaining  one- 
half  of  said  indebtedness  to  appellee  is  due  and  unpaid. 
Said  section  twenty  is  worth  $19,200,  and  the  tract  of  forty 
acres  conveyed  to  appellee  is  worth  $1,200. 

Upon  said  facts  the  court  stated  conclusions  of  law:  (1) 
That  there  is  due  and  owing  to  appellee  from  Frendi  Hoi- 
lingshead  and  Charles  A.  Allen  the  sum  of  $4,325;  (2) 
that  the  mortgage  executed  by  French  HoUingshead  and 
wife  to  appellee  should  be  foreclosed  on  the  real  estate  in 
said  section  seventeen,  set  off  to  Charles  A.  AUen,  and  the 
same  ordered  sold  to  pay  said  $4,325,  and  a  judgment  over 
be  rendered  against  said  HoUingshead  and  AUen  for  the 
same. 

It  is  insisted  by  appeUants  that  appellee,  by  the  release 
of  the  real  estate  from  the  lien  of  the  mortgage  executed 
to  him  by  French  HoUingshead  and  wife,  Charles  A. 
Allen,  was  discharged  as  to  the  value  of  the  real  estate  re- 
leased to  him.    Holland  v.  Johnson,  51  Ind.  347. 

It  is  weU  settled  that  if  the  owner  of  a  note  on  which 
there  is  a  surety  holds  securities  from  the  principal  in  said 
note,  and  he  releases  the  same  with  knowledge  of  such 
suretyship,  the  surety  on  said  note  is  released  to  the  extent 
of  the  value  of  the  securities  so  released.  In  this  case,  how- 
ever, it  is  not  foimd  that  said  Allen  was  surety  on  the  note 
executed  to  appellee,  or  that  appeUee  had  any  knowledge  of 
said  suretyship  when  he  released  a  part  of  the  real  estate 
described  in  said  mortgage  from  a  lien  thereof.  The  rule 
declared  in  Holland  v.  Johnson,  supra,  and  urged  by  ap- 
pellants, is  not,  therefore,  applicable  to  the  facts  stated  in 
the  special  finding. 

The  $3,366.12  found  to  be  due  AUen  from  French  Hol- 
lingshead  in  the  partition  proceedings,  as  stated  in  the 
special  finding,  was  not,  under  the  facts  found,  a  credit 
upon  the  note  sued  upon  in  this  case,  nor  wore  appellants 
entitled  to  have  the  same  deducted  from  the  amount  of  said 
note  and  judgment  rendered  for  the  balance  only. 
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It  is  next  insisted  that  the  court  erred  in  overruling 
the  motion  of  appellant  Mary  Allen,  for  a  judgment  in  her 
favor  on  the  facts  found  and  the  conclusions  of  law  thereon. 
Said  motion  was  properly  overruled  for  the  reason  that 
under  the  second  conclusion  of  law  appellee  was  entitled  to 
a  decree  of  foreclosure  against  all  of  the  defendants  in  the 
court  below. 

It  is  not  reversible  error  to  overrule  a  motion  for  judg- 
ment on  a  special  finding  and  conclusion  of  law,  if  the 
judgment  when  so  rendered  would  not  conform  to  the  con- 
clusion of  law,  even  if  such  conclusion  is  erroneous.  Nel- 
son  V.  Cottingham,  152  Ind.  135,  and  cases  cited.  The 
proper  remedy  is  by  an  exception  to  such  conclusion  of  law, 
and  assigning  the  same  as  error  on  appeal.  Nelson  y. 
Cottingham,  supra. 

It  is  urged  that  the  second  conclusion  of  law  is  erroneous 
as  to  appellant  Mary  Allen,  for  the  reason  that  it  does  not 
appear  from  the  special  finding  that  she  was  the  wife  of 
her  co-appellant,  as  alleged  in  the  complaint.  Mrs.  Allen 
joined  with  her  husband  in  an  answer  of  general  denial 
which  stated  that  they  were  husband  and  wife,  and  no  an- 
swer filed  by  them,  or  either  of  them,  denied  that  they  were 
husband  and  wife  as  alleged.  Under  such  issues  it  was  not 
necessary  to  make  any  special  finding  on  that  subject.  It 
is  clear  that  the  court  did  not  err  in  its  conclusions  of  law. 

Finding  no  available  error  in  the  record,  the  judgment 
is  affirmed. 


Campbell  et  al.  v.  City  op  Indianapolis  et  al. 

[No.  19,358.    Filed  June  29,  1900.] 

OoNSTinmONAL  Law.— ilct  Authorizing  Organization  of  Board  of 
School  Commissioners  for  City  of  Indianapolis. —Special  Legislate 
tion, — The  act  of  March  3,  1871,  authorizing  the  organization  of  a 
hoard  of  school  commissioners  in  all  cities  of  80,000  or  more  inhabi- 
tants, ''according  to  the  United  States  census  for  the  year  1870," 
there  being  only  one  city  in  the  State  at  the  time  of  the  enactment 
of  the  statute  containing  such  a  population,  is  unconstitutional, 
being  special  legislation,    pp.  190-SOO, 
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CoKSTTTunoNAL  hAW,—Act  Concerning  Schools  in  Cities  of  100,000 
Inhabitants,— The  act  of  March  4,  1899  (Acts  1899  p.  484),  concern- 
ing^ common  schools  in  cities  having  a  population  of  100,000  "ac- 
cording to  the  last  United  States  census  "  is  an  act  of  general  appli- 
cation, and  is  constitutional,  though  at  the  time  it  was  enaoted  there 
was  but  one  city  in  the  State  containing  such  population,    p.  SOS. 

Same. — Act  Concerning  Schools  in  Cities  of  100,000  Inhabitants. — The 
act  of  March  4,  1899  (Acts  1899  p.  434),  "concerning  common 
schools  in  cities  having  a  population  of  100,000,"  etc.,  is  not  ren- 
dered special  legislation  and,  therefore,  unconstitutional  by  the 
provision  of  section  4  thereof,  to  the  effect  that,  "At  the  city  elec- 
tion occurring  on  the  second  Tuesday  of  October,  1899,  five  members 
of  the  board  of  school  commissioners  shall  be  elected  to  serve  as 
herein  provided."  although  there  was  at  the  time  of  the  enactment 
no  city  in  the  State  other  than  Indianapolis  which  held  an  election 
on  the  second  Tuesday  of  October,  1899.    p.  £04. 

Same. — Remedial  Legislation. — Although  the  act  of  March  8,  1871, 
authorizing  the  election  and  defining  the  duties  of  a  board  of  school 
commissioners  for  cities  of  80,000  population  is  unconstitutional,  the 
acts  of  such  board  in  issuing  and  negotiating  school  bonds  are  cured 
by  tlie  act  of  March  4.  1899  (Acts  1899  p.  484).    pp.  BOS,  206. 

MxTNiciPAL  Corporations.  —  Sc/iooi  City  of  Indianapolis.^ Debt 
Limit. — The  debts  of  the  school  city  of  Indianapolis  and  those  of 
the  civil  corporation  are  not  to  be  aggregated  to  determine  the  debt 
limit  to  which  either  is  entitled  under  the  Constitution,  and  the 
right  or  power  of  either  of  these  corporations  to  contract  an  in- 
debtedness not  in  excess  of  the  limit  fixed  by  the  Constitution  is 
affected  only  by  its  own  existing  debts,    p.  213, 

From  the  Marion  Superior  Court.     Affirmed. 

TT.  H.  H.  Miller,  J.  B.  FAavi,  J.  W.  Fesler,  S.  D.  Miller, 
and  F.  Winter,  for  appellants. 

J.  W.  Kern,  J.  E.  Bell,  Benj.  Harrison  and  Baker  & 
Danish,  for  appellees. 

Jordan,  J. — Appellants  Campbell  and  Wild,  as  citizens 
and  taxpayers  of  the  city  of  Indianapolis,  Indiana,  on  Jan- 
uary 30,  1900,  instituted  this  action  to  enjoin  the  defend- 
ants below,  the  board  of  school  commissioners  of  the  school 
city  of  Indianapolis  and  the  civil  city  of  Indianapolis,  from 
Issuing  certain  school  bonds  to  the  amount  of  $100,000  as 
the  obligations  of  the  said  school  corporation,  and  from 
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paying  either  the  interest  or  principal  upon  outstanding 
school  bo>nds  issued  by  the  board  of  school  commissioners 
of  said  city  in  1890. 

The  city  of  Indianapolis  and  the  board  of  school  com- 
missioners, the  latter  representing  the  school  corporation 
thereof,  each  separately  demurred  to  the  complaint  for  in- 
sufficiency of  facts.  These  demurrers  were  each  sustained, 
and  final  judgment  was  rendered  in  favor  of  the  defend- 
knts ;  and  this  appeal  is  prosecuted  by  appellants  from  that 
judgment  upon  the  exceptions  reserved  by  them  to  the  rul- 
ing of  the  court  in  sustaining  the  demurrer  to  their  com- 
plaint. 

It  is  virtually  conceded,  and  properly  so  we  think,  that 
the  civil  city  of  Indianapolis  is  not  a  necessary  party  to  this 
action.  It  may  be  further  asserted  that  it  is  not  even  a  proper 
party  thereto,  and,  so  far  as  the  questions  here  involved 
are  concerned,  the  civil  city  of  Indianapolis  may  be  con- 
sidered as  eliminated  from  the  case. 

The  material  facts  disclosed  under  the  averments  of  the 
complaint  are  as  follows:  Appellee,  the  board  of  school 
commissioners,  has  the  charge  and  control  of  the  affiairs 
and  business  of  the  school  city  or  school  corporation  of 
Indianapolis  and  of  all  matters  relating  to  the  common 
schools  of  such  city.  This  board  was  created  and  organ- 
ized, as  alleged,  under  an  act  of  the  General  Assembly  of 
this  State  in  force  March  3,  1871  "with  the  amendments 
thereto  and  supplementary  acts  of  the  legislature  subse- 
quently enacted  and  the  act  of  March  4,  1899".  Such 
board  has  had  the  charge  and  control  of  the  public  schools 
and  school  affairs  of  the  school  corporation  of  the  city  of 
Indianapolis  since  its  organization  under  the  act  of  March 
3,  1871.  On  March  1,  1890,  the  aggregate  indebtedness  of 
the  civil  city  of  Indianapolis  and  of  its  school  corporation 
was  $2,145,500,  which  amount  at  that  time  exceeded  two 
per  cent,  of  the  taxable  property  of  the  city  of  Indianapolis. 
It  is  further  averred  that  at  no  time  since  March  1,  1890, 
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33ad  the  time  of  filing  the  complaint  in  this  action  has  the 
aggr^ate  indebtedness  of  the  civil  city  and  the  school  city 
oombiiied  been  under  two  per  cent,  of  the  assessed  taxables 
of  the  current  year,  as  shown  by  the  city's  tax  duplicate. 

By  reason  of  the  increased  value  of  the  taxable  property 
of  the  city  and  by  payment  of  a  portion  of  the  public  debt 
incurred  by  the  civil  city,  the  latter's  indebtedness  has  been 
reduced  within  the  two  per  cent,  limit.  On  March  1,  1890, 
the  board  of  school  commissioners,  acting  in  behalf  of  and 
representing  the  school  corporation  of  that  city,  issued 
bonds  to  the  amount  of  $80,000,  payable  ten  years  after 
date  with  interest  at  four  per  cent,  per  annmn.  These 
bonds  were  sold  and  negotiated  by  said  board  of  school 
oonmussioners  and  the  proceeds  arising  from  the  sale 
thereof  were  applied  to  and  used  for  legitimate  school  pur- 
poees.  On  July  1, 1890,  said  board  issued  and  sold  $20,000 
additional  school  bonds,  which,  including  those  issued  on 
the  Ist  day  of  March  of  that  year,  made  in  the  aggregate 
$100,000;  all  of  which  bonds  were  issued  and  negotiated 
by  the  said  board  upon  the  assumption  and  under  the  claim 
that  it  was  a  corporation  entirely  independent  of  the  civil 
city  and  that  as  such  school  corporation  it  had  the  power 
to  contract  an  indebtedness  of  its  own  for  school  purposes 
to  an  amount  not  exceeding  two  per  cent,  of  the  taxable 
property  of  the  city  of  Indianapolis,  notwithstanding  the 
fact  that  at  the  time  of  the  issue  of  said  bonds  the  indebted- 
ness  of  said  civil  city  and  the  indebtedness  of  the  school 
corporation  combined  exceeded  two  per  cent,  of  the  taxable 
property  for  the  year  1890  and  for  each  following  year 
thereafter. 

It  is  further  averred  that  this  board  of  school  commis- 
sioners claim  and  assert  on  behalf  of  its  school  corporation 
that  the  indebtedness  thereof  is  not  to  be  counted  or  con- 
sidered as  a  part  of  the  indebtedness  of  the  civil  city  of 
Indianapolis  in  order  to  determine  whether  the  latter  has 
exceeded  the  two  per  cent,  limit  prohibited  by  the  Consti- 
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• 
tution  of  this  State.    The  board  of  school  commissioners  in 

1890,  in  contracting  the  indebtedness  by  the  issue  and  sale 
of  the  bonds  heretofore  mentioned,  acted  under  the  claim 
and  assumption,  and  so  continues  to  act,  that  each  of  the 
said  corporations,  civil  and  school,  might  contract  debts 
independently  of  each  other,  and  that  the  indebtedness  of 
each,  under  the  provisions  of  article  thirteen  of  the  State 
Constitution  must  be  admeasured  and  considered  independ- 
ently of  each  other.  The  bonds  issued  on  March  1,  1890, 
will  mature  the  1st  day  of  March,  1900,  and  the  series 
issued  on  July  Ist  of  that  year  will  mature  on  July  1, 
1900;  and  it  is  alleged  in  the  complaint  that  the  holder  of 
these  latter  bonds  has  agreed  with  said  board  of  school  com- 
missioners to  accept  the  payment  thereof  on  March  1,  1900, 
in  consideration  of  the  fact  that  the  board  has  agreed  to 
pay  him  interest  on  such  bonds  to  April  1,  1900. 

In  order  to  take  up  and  fund  these  two  series  of  bonds 
issued  in  1900,  it  is  averred  that  the  board  has  ordered  by 
resolution  that  other  bonds  be  issued  and  sold  for  that  pur- 
pose, the  same  to  draw  interest  at  three  and  one-half  per 
cent,  and  to  bear  date  of  March  1,  1900,  etc.  It  is  further 
alleged  that  said  board,  unless  enjoined,  will,  on  March 
1,  1900,  pay  out  of  the  money  in  its  treasury  the  interest 
due  on  the  bonds  of  1890,  which  will  amount  to  over  $1,800. 

There  is  no  averment  in  the  complaint  that  the  bonds 
issued  in  1890  increased  the  indebtedness  of  the  school  city 
of  Indianapolis  to  an  amount  in  excess  of  the  two  per  cent, 
of  its  taxable  property  or  that  its  present  indebtedness  is  in 
excess  of  that  amount. 

The  complaint  closes  with  the  prayer  that  the  court  en- 
join the  board  of  school  commissioners  from  issuing  the 
proposed  new  bonds  and  from  paying  any  part  of  the  school 
bonds  issued  in  1890,  principal  or  interest. 

The  cardinal  question  involved  in  this  appeal,  under  the 
facts,  is  in  respect  to  the  validity  of  the  $100,000  of  school 
bonds,  issued  by  the  board  in  1890  as  stated,  which  the  pres- 
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ent  board  is  now  proposing  to  refund  by  the  issue  and  sale 
of  new  bonds.  It  is  insisted  by  counsel  for  appellants  that 
the  decision  of  this  principal  question  involves  three  other 
subordinate  propositions,  namely:  (1)  Was  the  statute 
of  March  3,  1871,  which  authorized  the  organization  of  a 
board  of  school  commissioners  of  the  school  corporation  of 
the  city  of  Indianapolis  a  valid  act  of  the  legislature  ?  (2) 
If  invalid,  have  the  acts  of  said  board  in  issuing  and  nego- 
tiating the  school  bonds,  and  contracting  thereby  the  in- 
debtedness in  issue  in  this  action,  been  remedied  or  cured 
by  the  provisions  of  the  statute  in  force  March  4,  1899  ? 
(3)  Are  the  debts  of  the  civil  city  of  Indianapolis  and 
those  of  the  school  city  or  school  corporation,  incurred  un- 
der the  control  and  government  of  its  board  of  school  com- 
missioners, to  be  treated  and  considered  under  the  law  as 
the  obligations  of  distinct  and  separate  municipal  corpora- 
tions, or  must  the  indebtedness  of  each  be  combined  and 
limited  alone  to  the  civil  citv,  to  determine  if  the  latter  has 
exceeded  the  two  per  cent,  limit  of  indebtedness  prohibited 
by  article  thirteen  of  the  State  Constitution. 

We  address  ourselves  to  a  considei;Ation  of  these  ques- 
tions fully  impressed  with  tlieir  great  public  importance, 
as  it  is  evident,  as  insisted  by  counsel  for  appellee,  that  a 
decision  adverse  to  it  would  in  the  main  be  disastrous  to  the 
public  schools  of  Indianapolis,  and  in  its  effect  would  re- 
sult in  coercing  appellee  to  repudiate  an  indebtedness  in- 
curred in  building  up  and  promoting  the  public  school  sys- 
tem of  that  city,  and,  as  contended,  would  render  worthless 
over  $700,000  of  bonds  issued  by  the  school  board  and  the 
civil  city.  At  the  very  threshold  we  are  confronted  with 
the  contention  of  counsel  for  appellee  that  appellants  arc 
not  in  a  position  in  this  action  to  question  the  validity  of 
the  organization  of  the  board  of  school  commissioners.  It 
is  urged  that  this  body,  as  created  or  provided  for  by  the 
statute  of  March  3,  1871,  has  been  in  existence  and  recog- 
nized as  a  legitimate  organization  by  both  the  people  of 
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that  city  and  its  public  authorities  for  a  period  of  twenty- 
nine  years,  and  not  until  the  institution  of  this  action  has 
the  validity  of  that  'board  or  its  authority  to  act  in  the  man- 
agement and  control  of  the  school  affairs  of  the  city  of 
Indianapolis  in  any  manner  been  denied.  Therefore,  it  is 
contended  that,  by  this  long  acquiescence  in  the  existence 
of  this  board  upon  the  part  of  the  people  and  public  <^- 
cials  of  that  mimicipality,  appellants  are  precluded  from 
attacking  its  validity  in  this  collateral  proceeding.  Numer- 
ous authorities  are  cited  to  sustain  this  contention.  It  is 
also  further  urged  that  appellants'  petition  to  secure  an 
injunction  against  the  payment  of  tlie  school  bonds  issued 
by  the  board  in  1890  is  devoid  of  equity  for  the  reason  that 
it  appears  that  they  have  been  guilty  of  gross  laches  in  de- 
laying  for  almost  ten  years  in  making  their  attack  upon 
the  bonds  in  controversy. 

In  consideration  of  the  view  which  we  entertain  in  re- 
spect to  the  principal  questions  which  appellants  urge  upon 
us  for  our  determination,  we  pass  the  decision  of  those  pre- 
sented by  appellee  in  relation  to  the  rights  of  appellants  to 
maintain  this  action,  as  we  recognize  that  the  public  im- 
portance of  the  principal  questions  involved  herein  re- 
quires that  they  be  settled,  and  not  left  undetermined  to  be 
agitated  again  in  the  future. 

By  section  4  of  an  act  of  our  legislature  in  force  since 
March  6,  1866  (Acts  1865,  p.  3),  entitled  "An  act  to  pro- 
vide for  a  general  system  of  common  schools,  etc'',  it  is  de- 
clared that,  "Each  civil  township  and  each  incorporated 
town  or  city  in  the  several  counties  of  the  State  is  hereby 
declared  a  distinct  municipal  corporation  for  school  pur- 
poses, by  the  name  and  style  of  the  civil  township,  town  or 
city  corporation  respectively,  and  by  such  name  may  con- 
tract and  be  contracted  with,  sue  and  be  sued,  in  any  court 
having  competent  jurisdiction;  aiid  the  trustee  of  such 
township,  and  the  tnistees  provided  for  in  the  next  section 
of  this  act,  shall,  for  their  township,  town,  or  city,  be 
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school  trustees  and  perform  the  duties  of  clerk  and  treas- 
urer for  school  purposes.''  §4438  R.  S.  1881,  §5914 
Bums  1894. 

The  govemment  of  the  affairs  of  this  distinct  school  cor- 
poration for  school  purposes  in  each  incorporated  town  and 
city  in  the  State  was,  under  the  provisions  of  section  five  of 
the  school  law  of  1865,  lodged  in  a  hoard  of  school  trus- 
tees to  be  elected  in  each  city  by  its  common  coimciL  This 
general  school  law  of  1865  provided  a  uniform  system  of 
common  schools  throughout  the  State,  which  applied  to  the 
city  of  Indianapolis  in  like^anner  as  it  did  to  any  other 
incorporated  city,  and,  under  the  provisions  of  section  four, 
"a  distinct  municipal  corporation  for  school  purposes"  was 
created  within  said  city,  and  by  that  act  placed  under  the 
government  or  control  of  a  board  composed  of  three  school 
trustees  to  be  elected  by  the  common  council.  And 
so  the  law  pertaining  to  the  school  affairs  of  that  city  seemi) 
to  have  remained  until  March  3,  1871,  when  the  legislature 
passed  a  statute  entitled  ^'An  act  providing  for  a  general 
Bystem  of  common  schools  in  all  cities  of  30,000  and  more 
inhabitants,  and  for  the  election  of  a  board  of  school  com- 
missioners for  such- cities,  defining  their  duties  and  pre- 
scribing their  powers,  etc/'  Acts  1871,  p.  20.  The  pro- 
visions of  this  statute  and  of  those  amendatory  or  supple- 
mental thereto,  with  the  exceptions  of  section  seven,  will  be 
found  included  in  §§5936  to  5948  Bums  1894. 

The  first  section  of  this  statute  of  1871  provides  that 
"In  all  cities  of  this  State  of  30,000  or  more  inhabitants, 
according  to  the  United  States  census  for  the  year  1870, 
there  shall  be  elected,  by  the  qualified  electors  of  each  school 
district  of  such  city,  one  school  commissioner,  to  serve  as  a 
member  of  the  board  of  school  commissioners  of  such  city, 
etc^  Section  two  provides  for  dividing  any  such  city  into 
school  districts,  section  three  for  the  organization  of  such 
board  of  school  commissioners  and  for  filling  any  vacancy 

Vol.  165—18 
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therance  of  the  common  school  system  established  therein, 
that  a  change  ought  to  be  made  in  the  governing  body  of 
the  school  corporations  of  such  cities,  and  that  additional 
and  extraordinary  powers  should  be  conferred  upon  such 
school  corporations.  Therefore,  when  the  provisions  of  this 
statute  are  considered,  it  is  manifest,  we  think,  that  the 
principal  purpose  or  purposes  of  the  legislature,  by  the 
enactment  thereof,  was  to  change  the  governing  board  of 
the  school  corporations  in  any  city  to  which  the  law  might 
become  applicable,  by  superseding  the  then  existing  board 
of  trustees  by  a  board  of  school  commissioners  to  be  elected 
by  the  electors  of  the  city  as  therein  provided,  and  thereby 
place  the  educational  affairs  pertaining  to  such  school  cor- 
porations under  the  control  and  government  of  said  boards, 
and  to  invest  the  latter,  in  regard  to  the  respective  school 
corporations  imder  their  control,  with  additional  and  extra- 
ordinary powers,  especially  in  regard  to  the  issuing  and 
sale  of  bonds  in  order  to  secure  loans  of  money  in  favor  of 
such  school  corporations,  to  be  used  and  expended  by  such 
boards  in  the  payment  of  expenses  incurred  by  the  purchase 
of  school  grounds  and  construction  of  school  buildings. 
There  certainly  can  be  no  claim  or  pretension  that  previous 
to  this  legislation  of  1871  there  was  any  law  in  this  State 
imder  which  the  school  corporation  of  the  city  of  Indian- 
apolis could  claim  the  right  or  power,  through  its  board  of 
school  trustees,  to  contract  an  indebtedness  by  the  issue  and 
sale  of  bonds  for  the  purposes  provided  by  that  statute. 
Fatout  V.  Board,  etc.,  102  Ind.  223 ;  WUcoxon  v.  City  of 
Bluffton,  163  Ind.  267. 

In  Fatout  v.  Board,  etc,  supra,  the  force  and  effect  of 
the  act  in  controversy,  to  an  extent,  was  considered  by  this 
court,  and  in  the  course  of  the  opinion  it  is  said:  '^The 
powers  conferred  upon  such  board,  by  this  clause  of  the 
statute,  are  limited  only  by  the  educational  wants  of  the 
school  corporation,  under  the  board's  control,  in  the  exer- 
cise of  a  sound  and  reasonable  discretion.     ♦     *     *     Con- 
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struing  the  provisions  of  the  above  entitled  act  of  March  3, 
1871,  in  connection  with  §4438  R.  S.  1881^  in  force  since 
March  6, 1865,  the  city  of  Indianapolis  is  a  ^distinct  munic- 
ipal corporation  for  school  purposes,  by  the  name  and 
style'  of  the  board  of  school  commissioners  of  the  city 
of  Indianapolis  'and  by  such  name  may  contract  and  be 
contracted  with,  sue  and  be  sued,  in  any  court  having  com- 
petent jurisdiction.' " 

The  school  corporations  of  this  State,  as  we  have  seen, 
are  the  creatures  of  the  legislature.  They  are  involimtary 
corporations  created  as  instrumentalities  or  agencies  in  the 
hands  of  the  State  to  carry  out  its  will  in  respect  to  its  great 
eontmon  school  system,  and  at  all  times  are  subject  to  the 
legislative  will ;  provided,  of  course,  that  such  power  must 
be  exercised  by  the  legislature  so  as  not  to  disturb  or  impair 
existing  contract  rights.  Certainly,  then,  the  State,  through 
its  legislature,  may  at  its  pleasure  at  any  time  change  the 
trustees  of  such  corporations,  and  confer  upon  them  and 
authorize  them  to  exercise  any  and  all  powers  that  may  be 
necessary  to  carry  out  the  object  or  purpose  of  their  cre- 
ation. Board  v.  Center  Township,  143  Ind.  391 ;  Center 
School  Township  v.  State,  150  Ind.  168 ;  Root'  v.  Erdel- 
meyer,  37  Ind.  225. 

In  the  case  of  Schneck  v.  City  of  Jeffersonville,  152  Ind, 
204,  in  considering  the  power  of  the  legislature  over  munic- 
ipal corporations,  this  court  on  page  212  of  its  opinion 
said :  "Subject  to  the  restrictions  of  the  State  and  federal 
Constitutions,  the  legislature  would  soem  to  have  complete 
power  and  control  over  municipal  corporations.  Especially 
is  this  true  in  reference  to  authorizing  them  to  contract 
debts,  and  to  issue  and  sell  negotiable  bonds,  and  other 
evidences  of  such  indebtedness." 

Assuming  for  the  present  that  the  legislature,  in  the 
enactment  of  the  statute  of  1871  and  the  acts  supplemental 
thereto,  exercised  its  power  in  a  valid  manner,  we  are  of 
the  opinion  that  when  the  plain  provisions  of  clauses  five 
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and  eight  of  section  four  of  that  act  are  considered  along 
with  those  of  the  supplemental  act  in  force  March  5,  1889 
(§5940  Bums  1894),  the  fact  is  clearly  demonstrated  that 
the  legislature  thereby  conferred  upon  the  school  corporation 
of  any  city  of  this  State  which  had  the  designated  popula- 
tion of  30,000,  or  over,  under  the  federal  census  of  1870, 
the  power,  to  be  exercised  through  its  board  of  school  com- 
missioners, to  borrow  any  suim  of  money  not  in  excess  of 
thiB  limit  fixed  by  §6940,  supra,  by  the  means  of  issuing  and 
negotiating  bonds,  the  money  so  obtained  by  such  loan  to 
be  expended,  under  the  order  of  the  board  of  school  commis- 
sioners, for  the  purpose  of  paying  the  indebtedness  of  such 
school  corporation  incurred  in  the  purchase  of  grounds  or 
in  building  schoolhouses,  or  to  be  used  for  the  purpose  of 
taking  up  or  refunding  bonds  or  other  evidence  of  indebt- 
edness issued  by  such  school  corporation  for  such  pur- 
poses. It  is  also  made  evident  by  these  provisions  of  the 
statute  that  the  legislature  intended  that  the  authority  to 
borrow  money  so  conferred  upon  such  corporation  should 
be  exercised  by  this  board  of  school  commissioners  inde- 
pendently of  the  civil  city,  without  obtaining  the  consent  or 
sanction  of  the  latter.  It  would  certainly  follow,  under 
such  circumstances,  in  the  absence  of  any  provision  or  dec- 
laration of  the  legislature  to  the  contrary,  that  such  in- 
debtedness and  liability  created  by  the  issue  and  sale  of 
such  bonds  would  be  that  alone  of  the  school  corporation, 
and  that  no  indebtedness  or  liability,  would  be  incurred 
thereby  upon  the  part  of  the  civil  city.  Fat  out  v.  Board, 
etc.,  102  Ind.  223 ;  WUcoxon  v.  City  of  Bluff  ton,  153  Ind. 
267. 

In  this  latter  case,  on  page  270  of  the  opinion,  it  is  said : 
"It  can  not  be  successfully  controverted  but  what  the  legis- 
lature of  this  State,  if  it  deems  proper,  may  empower  school 
corporations  of  cities  and  towns  to  issue  and  sell  their  bonds 
in  order  to  raise  money  to  construct  schoolhouses,  etc.,  and 
in  this  manner  create  an  indebtedness  upon  the  part  of  such 
school  corporations,  for  which  they  alone  would  be  liable." 
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We  are  confronted,  however,  as  previously  stated,  by  ap- 
pellants with  the  contention  that  this  statute  of  March  3, 
1S71,  together  with  the  amendatory  and  supplemental  acts 
enacted  in  respect  thereto,  under  wliich  the  board  of  school 
commissioners  of  the  school  city  of  Inclianapolis,  as  alleged, 
was  organized,  and  under  which  it  assumed  to  act  in  issuing 
and  negotiating  the  school  bonds  of  1890,  must  be  regarded 
as  special  legislation  providing  for  supporting  common 
sehook  and  for  the  preservation  of  school  funds,  and  is 
therefore  rendered  invalid  for  the  reason  that  it  is  violative 
of  specification  thirteen,  section  twenty-two,  article  four  of 
the  State's  Constitution.  This  section  and  specification,  so 
far  as  pertinent  to  the  question  here  involved,  read  as  fol- 
lows :  ''The  General  Assembly  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated  cases,  that  is  to  say^ 
•  *  *  providing  for  supporting  common  schools  and  for 
the  preservation  of  school  funds." 

Counsel  for  appellants  argue  with  much  earnestness  that 
the  act  in  question  must  be  regarded  as  special  legislation, 
for  the  reason  that,  by  the  express  provisions  of  its  first  sec- 
tion, it  is  limited  in  its  application  to  cities  only  of  30,000 
or  more  inhabitants,  according  to  the  United  States  census 
for  the  year  1870.  Therefore,  they  insist  that  the  city  of 
Indianapolis  is  the  only  one  in  this  State  which,  at  the  time 
of  the  passage  of  the  act,  had  attained  to  the  standard  of 
population  fixed  by  its  provisions. 

Of  this  fact  we  take  judicial  notice,  as  all  courts  are  re- 
quired to  take  judicial  knowledge  of  the  census  of  the 
United  States.  It  is  contended  that  no  matter  how  many 
cities  of  the  State  might,  under  the  federal  census  of  1880 
or  1890,  or  any  other  future  census,  have  30,000  or  more 
inhabitants,  the  act  in  controversy  would  not  be  applicable 
to  any  of  them,  because  they  did  not  and  could  not  in  reason 
have  such  population  according  to  the  census  of  1870.  It 
is  true  that  this  statute  does  not  in  the  main  profess  to  be  a 
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special  law.  Its  title  would  seem  to  disclose  that  it  was  the 
intention  of  the  legislature  to  enact  a  law  ''for  a  general 
system  of  common  schools  in  all  cities  of  30^000  or  more  in- 
habitants and  for  the  election  of  a  board  of  school  commis- 
sioners for  such  cities,  etc" 

The  seventh  section  thereof,  as  previously  said,  extends 
its  provisions  to  any  city  having  less  than  30,000  inhabit- 
ants. This  latter  section,  however,  as  insisted  by  appel- 
lants, is  possibly  invalid  for  the  reason,  as  claimed,  that  it 
is  not  properly  embraced  in  the  title.  Without  deciding  in 
regard  to  the  constitutional  infirmity  alleged  to  exist  in 
respect  to  this  section,  it  may,  nevertheless,  be  considered,  in 
order  to  cast  light  upon  the  question  as  to  whether  thd  act 
was  intended  to  be  general  or  special  legislation. 

Were  it  not  for  the  express  declaration  in  section  one^ 
which  absolutely  fixes  the  census  of  1870,  and  confines  it 
to  that  alone,  as  the  one  by  which  the  population  is  to  be 
determined,  it  might  be  viewed  as  one  general  in  its  opera- 
tion, applying  alike  to  all  cities  within  the  classification  of 
30,000  or  more  inhabitants.  But  this  express  declaration 
upon  the  part  of  the  legislature  would  seem  to  countervail 
or  destroy  whatever  general  features  the  act  possesses  by 
restricting  its  operation  to  such  cities  as  had  the  required 
population  according  to  the  census  of  1870.  Any  and  all 
other  cities,  which  might  by  a  future  census  be  shown  to  be 
within  the  classification  of  30,000  inhabitants  or  more,  by 
this  express  provision  of  the  statute  would  necessarily  be 
excluded  from  its  operation.  That,  under  such  circum- 
stances, a  law  of  this  character  must  be  regarded  as  special, 
and  not  general,  legislation,  seems  to  be,  according  to  the 
authorities,  a  well  settled  proposition. 

As  to  whether  the  statute  can  be  said  to  be  one  providing 
for  the  support  of  common  schools  and  for  the  preserva- 
tion of  school  fimds,  within  the  meaning  of  specification 
thirteen  of  section  twenty-two  of  article  four  of  the  Consti- 
tution,  which  prohibits  the  passage  of  a  special  law  by  the 
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legulatnre  for  such  purpose,  we  do  not  deem  it  necessary  to 
decide,  in  view  of  the  opinion  which  we  entertain  relative  to 
the  second  question  propounded  bj  appellants. 

There  is  virtually  no  contention  that  there  was  any  ab- 
sence of  power,  upon  the  part  of  the  legislature,  to  author- 
ize school  corporations  to  perform,  through  boards  of  school 
commissioners,  the  acts  or  functions  mentioned  and  pro- 
vided for  by  the  act  of  1871  and  other  acts  supplemental 
thereto.  The  defect  or  infirmity  of  which  appellants  com- 
plain consists  in  the  method  employed  by  the  legislature  in 
providing  for  the  creation  of  boards  of  school  commissioners 
to  act  for  such  corporation  and  by  which  they  were  empow- 
ered to  perform  the  duties  and  functions  mentioned  and 
provided  for  imder  said  act.  The  defect  or  invalidity  with 
which,  as  appellants  claim,  thet  act  of  1871  is  impressed, 
does  not  extend  to  the  absence  of  legislative  authority  to  con- 
fer the  power  or  powers  therein  provided  by  reason  of  any 
restriction  of  fundamental  law,  but  it  applies  only  to  the 
particular  special  method  by  which  the  legislature  imder- 
took  to  exercise  the  power  with  which  it  was  invested.  In 
such  cases  counsel  for  appellee  contend  that  the  State,  as 
the  sovereign  power,  through  its  legislature,  may  subse- 
quently remedy  or  cure  acts  previously  performed  imder 
color  of  an  invalid  law  enacted  under  such  circumstances. 
It  is  therefore  argued  by  counsel  that,  under  the  provisions 
of  an  act  of  the  legislature  in  force  March  4,  1899  (Acts 
1899,  p.  434),  the  indebtedness  of  the  school  corporation  of 
the  city  of  Indianapolis,  incurred  by  the  issue  and  sale  of 
the  bonds  of  1890  by  the  predecessor  of  the  present  board 
of  school  commissioners,  has  been  validated  and  the  pay- 
ment thereof  by  appellee  legalized. 

Appellants,  however,  seek  to  parry  the  force  of  appellees* 
argument  upon  this  feature  by  contending  that  the  act  of 
1899  is  also  special  legislation,  for  the  reason  that  under 
its  provisions  the  city  of  Indianapolis  is  the  only  one  in 
the  State  to  which  it  can  apply;  and  as  it  attempted  in  a 
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special  manner  to  legislate  in  respect  to  the  support  of  com- 
mon schools,  it  must,  under  the  provisions  of  the  Constitu- 
tion heretofore  referred  to,  be  condemned  as  invalid.  Con- 
sequently it  is  insisted  that  by  no  means  can  the  act  of  1899 
operate  to  remedy  or  legalize  the  invalidity  or  defects  urged 
against  the  bonds  in  issue  in  this  action. 

This  position  or  claim  of  counsel  in  respect  to  the  act 
in  question  being  a  special  law  is,  in  our  judgment,  not 
tenable,  and  can  not  be  sustained. 

The  act  of  1899,  by  its  title,  professes  to  be  a  general 
law  concerning  common  schools  in  cities  containing  a  pop- 
iilation  of  more  than  100,000.  The  first  section  of  this  act 
is  as  follows:  "Be  it  enacted  *  *  ♦  That  the  gov- 
ernment of  common  schools  in  cities  of  100,000  or  more 
inhabitants,  according  to  the  last  United  States  census,  shall 
be  vested  in  a  board  of  school  commissioners,  which  shall 
consist  of  five  school  commissioners.  The  said  board  of 
school  commissioners  shall  have  and  exercise  all  the  powers 
now  conferred  by  an  act  of  the  General  Assembly  of  this 
State,  approved  March  3,  1871,  entitled  ^an  act  providing 
for  a  general  system  of  common  schools  in  all  cities  of 
30,000  or  more  inhabitants,  and  for  the  election  of  a  board 
of  school  commissioners  for  such  cities,  and  defining  their 
duties  and  prescribing  their  powers,  and  providing  for  com- 
mon school  libraries  within  such  cities',  and  all  acts  amend- 
atory thereof  and  supplemental  thereto;  and  also  all 
powers  now  conferred  by  law  on  boards  of  school  commis- 
sioners in  cities  of  30,000  or  more  inhabitants,  according 
to  the  United  States  census  of  1870,  as  well  as  the  powers 
now  coiiferred  by  law  on  boards  of  school  commissioners  in 
cities  of  100,000  or  more  inhabitants,  except  as  otherwise 
herein  provided.  And  said  hoard  of  school  commissioners 
provided  for  by  this  act  shall  assume,  pay  and  be  liable 
for  aJl  the  indebtedness  and  liabilities  of  boards  of  school 
commissioners  heretofore  elected  under  the  above  described 
acts."     (Our  italics.) 
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In  this  latter  section,  it  is  declared  that  the  government 
of  common  schools  in  cities  of  100^000  or  more  inhabit- 
ants, ''according  to  the  last  United  States  census"  (our 
italics),  shall  be  vested  in  boards  of  school  commissioners. 
The  same  section  declares  that  such  board  shall  have  and 
exercise  all  the  powers  conferred  by  the  act  of  March  3, 
1871,  being  the  statute  previously  considered,  as  well  as 
those  conferred  by  all  acts  amendatory  of  and  supplemental 
to  such  act  of  1871,  "as  well  as  the  powers  now  conferred 
upon  boards  of  school  commissioners  in  all  cities  of  100,000 
or  more  inhabitants." 

By  section  twenty-six  it  is  provided  that  the  general  school 
law  of  the  State  and  all  laws  and  parts  of  laws  applicable  to 
the  general  system  of  conmion  schools  in  such  school  city  and 
not  inconsistent,  etc.,  "shall  be  in  full  force  and  effect  in 
such  city.*' 

It  would  seem  that  the  legislature  intended  to  substitute 
the  act  of  1899  for  that  of  1871  and  for  all  acts  amendatory 
and  supplemental  thereto,  as  mentioned  in  the  first  section 
of  the  former  statute,  and  thereby  to  confer  upon  the 
school  corporations  of  cities  of  100,000  or  more  inhabitants 
the  powers  and  functions  as  therein  enumerated  and  pro- 
vided, in  addition  to  those  embraced  in  and  provided  for  by 
said  act  of  1871.  It  is  a  settled  proposition  that  a  statute 
which  classifies  cities  or  other  localities,  to  be  governed  by 
its  provisions,  by  a  given  or  fixed  population  "according  to 
the  last  United  States  census",  will  be  held  to  apply  to  all 
other  cities  or  localities  which  under  any  federal  census  in 
the  future  may  pass  into  such  class.  The  expression  "last 
United  States  census"  employed  by  the  legislature  in  sucli 
a  statute  will  be  considered  to  refer  to  the  last  census  pre- 
ceding the  enactment  of  the  law,  and  to  each  succeeding 
census  as  it  occurs,  and,  under  such  circumstances,  the  law 
will  be  held  to  be  of  a  general  character,  and  not  of  a  special 
or  local  nature.  City  of  Indianapolis  v.  Narin,  151  Ind. 
139,  146,  41  L.  R.  A.  337 ;  Boyd  v.  City  of  Milwaukee,  92 
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Wis.  456,  66  N.  W.  603;  Johnson  v.  City  of  Milwaukee, 

88  Wis.  383,  60  K  W.  270 ;  Campbell's  Appeal,  132  Pa- 
St.  257,  19  AtL  219,  7  L.  R.  A.  193 ;  Fellows  y.  Walker, 

89  Fed.  651. 

That  the  law  in  question  was  intended  by  the  legislature 
to  be  general  is  fully  disclosed  by  section  thirty-three, 
whereby  it  is  declared  in  effect  that  the  provisions  of  the  act. 
shall  apply  to  and  govern  any  city  which  at  the  time  of  its 
passage  had  not  attained  to  the  population  provided,  when 
according  to  any  federal  census  in  the  future  such  city  may 
be  shown  to  have  reached  the  required  population.  The  stat- 
ute in  question,  under  its  provisions,  is  made  applicable  to 
to  any  and  all  cities  which  measure  up  to  the  standard  of 
population  therein  fixed,  as  disclosed  by  the  last  federal 
census  preceding  its  passage,  and  also  to  any  city  or  cities  as 
may  be  shown  to  have  the  necessary  population  according 
to  any  federal  census  in  the  future.  The  fact  that  the  city 
of  Indianapolis  is  the  oujy  one  of  the  grade  mentioned  to 
which  the  law  in  dispute  can  have  a  present  application  will 
not  alone  be  sufficient  to  condemn  it  as  a  special  statute. 

Counsel  for  appellants  assert  that  under  the  provisions 
of  section  four  in  relation  to  the  election  of  commissioners^ 
provided  for  by  this  act,  it  is  made  special  legislation.  This 
section  begins  as  foUows:  "At  the  city  election  occurring 
on  the  second  Tuesday  of  October,  1899,  five  members  of 
the  board  of  school  commissioners  shall  be  elected  to  serve 
as  herein  provided."  It  is  said  that  there  is  no  city  in  this 
State  other  than  Indianapolis  which  held  an  election  on  the 
second  Tuesday  of  October,  1899.  The  fact  that  the  city  of 
Indianapolis  is  the  only  one  to  which  this  provision  was 
applicable  certainly  would  not  alone  serve*  to  render  the 
entire  act  special  when  by  its  other  terms  and  provisions  it 
is  disclosed  that  it  was  intended  to  be  applicable  generally 
to  all  cities  subject  to  its  operation  or  control.  Without 
further  comments  we  conclude  that  the  act  of  1899  is  in  its 
nature  a  general  law,  and  is  therefore  not  invalid^  by  reason 
of  the  objections  urged  by  appellants. 
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The  question  next  presented  for  determination  relates  to 
the  operation  and  effect  of  the  provisions  embraced  in  that 
part  of  section  one  indicated  by  our  italics.  As  previously: 
affirmed,  there  can  be  no  question  as  to  the  jurisdiction  of 
the  legislature  to  legislate  upon  the  subject  of  common 
schools  and  to  confer  the  powers  which^  as  claimed,  were 
attempted  to  be  conferred  upon  appellee's  predecessor  under 
the  act  of  March  3,  1871,  and  acts  connected  with  or  sup- 
plemental thereto.  The  infirmity  imputed  to  these  acts  is 
that  of  special  legislation  in  violation  of  the  constitutional 
provision  to  which  we  have  previously  referred.  There  was 
no  want  of  power,  as  we  have  seen,  upon  the  part  of  the 
State,  by  proper  legislation,  to  confer  the  authority  upon 
the  school  corporation  of  the  city  of  Indianapolis  to  borrow 
money  for  school  purposes  and  to  issue  its  bonds  to  secure 
a  loan  so  obtained.  Appellants,  under  their  complaint,  may 
be  said  to  admit  that  the  board  of  school  commissioners, 
irhieh  issued  the  bonds  of  1890,  was  elected  and  organized 
imder  the  law  of  1871,  and  at  least  assumed  to  act,  in  the 
issue  and  sale  of  these  obligations,  under  color  of  its  au- 
thority. The  board,  elected  and  acting  under  the  provi- 
sions of  that  statute,  was,  to  say  the  least,  a  de  facto  board 
if  not  de  jure,  and  its  acts  thereunder,  if  invalid,  are,  under 
the  circumstances,  subject  to  ratification  or  confirmation 
by  the  lawmaking  power. 

The  rule  in  respect  to  the  operation  or  effect  of  a  curativ<5 
or  ratifying  statute  in  such  cases  is  stated  by  a  leading 
authority  as  follows:  "Such  subsequent  ratification  may 
not  only  legalize  the  existence  of  a  corporation  formed 
without  authority  of  law,  and  authorize  the  association  to 
act  in  a  corporate  capacity  thereafter,  but  it  may  also  cure 
the  illegality  of  corporate  acts  performed  before  the  act  of 
ratification  was  passed,  and  render  such  acts  as  valid  and 
binding  as  if  authority  to  perform  them  had  been  previously 
granted  by  the  legislature."  1  Morawetz  on  Priv.  Corp.  §20. 
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That  such  ratifying  acts  are  entitled  to  much  favor  and 
respect  upon  the  part  of  the  court,  in  the  absence  of  any  con- 
stitutional inhibition,  is  certainly  true,,  especially  if  the 
effects  thereof  are  in  harmony  with  equity,  justice,  and 
public  policy.  Such  remedial  action  upon  the  part  of  the 
State,  through  its  legislature,  is  of  the  same  and  equal  im- 
port in  all  respects  as  though  authority  had  originally  been 
granted  by  the  State  to  perform  the  act  sought  to  be  legal- 
ized. 

That  the  declaration  embraced  in  section  one  of  the  act  of 
1899,  to  the  effect  that  appellee,  the  present  board  of  school 
commissioners  of  the  school  corporation  of  the  city  of  In- 
dianapolis, "shall  assume,  pay,  and  be  liable  for  all  the  in- 
debtedness and  liabilities  of  boards  of  school  commissioners 
under  the  above  described  acts"  is  applicable  to  the  school 
bonds  involved  in  this  action  can  not,  in  our  judgment,  be 
successfully  controverted.  It  may  also  be  affirmed  that  this 
provision  had  the  force  and  effect,  under  the  circumstances, 
of  curing  all  of  the  defects  or  infirmities  claimed  to  exist  in 
respect  to  the  issue  and  sale  of  these  bonds,  by  reason  of  the 
alleged  invalidity  of  the  statute  of  1871.  It  is  the  com- 
mand of  the  State,  the  principal,  through  its  legislature,  to 
appellee,  as  its  agent,  to  assume  and  pay  the  indebtedness 
evidenced  by  these  bonds  issued  under  the  circumstances 
heretofore  stated.  Under  the  authority  of  this  remedial 
provision  of  the  act  in  controversy,  these  bonds  must  be 
held  to  be  the  valid  obligation  of  the  school  corporation  of 
the  city  of  Indianapolis,  for  the  payment  of  which  it  is 
liable ;  and  it  is  incumbent  upon  appellees  to  discharge  the 
duty  of  paying  them.  See  Schneck  v.  City  of  Jefferson- 
ville,  152  Ind.  204,  and  authorities  there  cited.  Burgei 
V.  Merriit,  ante,  143,  and  cases  there  cited. 

Appellants  next  insist  that  the  bonds  in  controversy  are 
invalid  for  the  reason  that  at  the  time  of  their  issue  and 
sale  the  indebtedness  owing  by  the  school  corporation  and 
the  civil  corporation  of  the  city  of  Indianapolis  was  in 
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excess  of  the  limit  prescribed  by  article  thirteen  of  the  StatQ 
Constitution.  This  amendment  to  our  Constitution  was 
adopted  on  March  14,  1881,  and,  so  far  as  it  is  material 
to  the  question  as  here  presented,  reads  as  follows:  "No 
political  or  municipal  corporation  in  this  State  shall  ever 
become  indebted,  in  any  manner  or  for  any  purpose,  to  an 
amount,  in  the  aggregate  exceeding  two  per  centum  of  the 
value  of  the  taxable  property  within  such  corpor&tion,  to 
be  ascertained  by  the  last  assessment  for  State  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness;  and 
aU  bonds  or  obligations,  in  excess  of  such  amount,  given 
by  such  corporation,  shall  be  void." 

It  is  urged  with  much  earnestness  by  appellants'  learned 
counsel  that  the  bonds  in  issue  in  this  action  must,  in  obedi- 
ence to  the  above  constitutional  mandate,  be  held  to  be 
void  because  at  the  time  of  their  issue  tlie  aggregate  exist- 
ing indebtedness  of  the  school  city  and  civil  city  of  Indian- 
apolis was,  as  shown  by  the  facts  alleged  in  the  complaint, 
in  excess  of  two  per  cent,  of  the  taxable  property  within 
such  civil  city.  The  argument  of  counsel,  as  we  view  it, 
seems  to  be  that  the  language  "no  political  or  municipal 
corporation  *  ♦  *  shall  ever  become  indebted  ♦  *  ♦ 
to  an  amount  in  the  aggregate  exceeding  two  per  centum" 
must  be  interpreted  to  refer  to  an  aggregation  of  debts  of 
any  two  or  more  political  or  municipal  corporations  having 
an  existence  within  the  same  territorial  limits.  It  is  con- 
tended that  the  debts  of  each  of  such  corporations  must  be 
aggregated  in  estimating  the  debt  limit  of  any  one  of  them 
under  this  provision  of  our  Constitution.  It  is  further 
contended  that  the  board  of  school  commissioners  created 
by  the  act  of  1871  was  but  an  agency  through  which  the 
civil  city  of  Indianapolis  was  to  exercise  the  power  of  man- 
aging its  common  school  affairs. 

Since  1852,  school  corporations,  for  conducting  and  man- 
aging the  affairs  of  our  free  common  schools,  have  been 
continuously  in  existence  in  this  State.    We  have  previously 
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seen  that  under  section  four  of  the  school  law  of  1865, 
enacted  at  least  sixteen  years  prior  to  the  adoption  of  this 
amendment  to  the  Constitution,  "each  incorporated  town 
or  city''  was  declared  to  be  a  distinct  municipal  corporation 
for  school  purposes.  In  Root  v.  Erdelmeyer,  37  Ind.  225, 
decided  in  1871,  nearly  ten  years  before  the  adoption  of  the 
amendment  in  question,  this  court,  by  Worden,  J.,  in  con- 
struing this  provision  of  the  school  law  of  1865,  said: 
"To  be  sure,  *each  civil  township  and  each  incorporated 
town  or  city  in  the  several  coimties  of  the  State  is  hereby 
declared  a  distinct  municipal  corporation  for  school  pur- 
poses.' 3  Ind.  Stat.  441,  §4.  Thus  eacji  civil  township  in 
the  State,  as  well  as  each  incorporated  city  and  town,  is 
made  an  instrumentality  by  means  of  which  the  educa- 
tional purposes  of  the  State  are  carried  out.  But  when 
taxes  are  assessed  by  means  of  these  instrumentalities  for 
building  schoolhouses,  they  are  assessed  for  school  or  edu- 
cational purposes,  and  not  for  municipal  purposes." 

In  fact  it  has  been  universally  held  by  this  court  in  a 
long  line  of  cases,  quite  a  number  of  which  were  decided 
prior  to  the  adoption  of  the  debt  limit  amendment  to  our 
Constitution,  that  a  municipal  school  corporation  created 
by  the  act  of  1865,  within  the  territorial  limits  of  a  town- 
ship, incorporated  town,  or  city,  was  by  the  provisions  of 
that  law  made  as  distinct  and  separate  a  corporation  or 
legal  entity,  in  respect  to  the  civil  corporation,  as  though 
they  each  existed  in  entirely  different  territory.  Each  cor- 
poration was  held  to  be  possessed,  according  to  law,  of  its 
own  rights,  and  each  was  subject  to  the  liabilities  which 
it  had  legally  incurred,  and  an  action  could  not  be  main- 
tained against  one  for  the  debts  or  liabilities  of  the  other. 
Utica  Township  v.  Miller,  62  Ind,  230,  and  cases  cited; 
Carmichael  v.  Lawrence,  47  Ind.  554;  McLaughlin  v. 
Shelby  Tp.,  52  Ind.  114;  Sims  v.  McClure,  52  Ind.  267; 
City  of  Huntington  v.  Day,  55  Ind.  7 ;  Town  of  Nobles- 
ville  V.  McFarland,  57  Ind.  335 ;  Greensboro  Tp.  v.  Cook, 
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58  Ind.  139;  Harrison  Tp.  r.  MeOregar,  67  Ind.  880; 
Hornby  y.  State,  69  Ind.  102 ;  State  v.  City  of  Terre  Haute, 
87  Ind.  212 ;  Fatout  v.  Board,  etc.,  102  Ind.  228,  230 ; 
Middlsion  v.  Oreeson,  106  Ind.  18;  Jarvis  v.  Robertson, 
136  Ind.  281 ;  Braden  ▼.  Leibenguth,  126  Ind.  336 ;  WU- 
coxon  y.  City  of  Bluffton,  153  Ind.  267. 

This  waB  the  exposition  or  construction  of  this  provision 
of  the  school  law  of  1865  bj  the  highest  court  of  this  State 
at  and  prior  to  the  ratification  of  the  constitutional  amend- 
ment of  1881.  It  may  at  least  be  presumed  that  the  people 
or  electors  of  this  State,  at  the  time  thej  ratified  this  amend- 
loent  and  thereby  made  it  a  part  of  our  fundmental  law, 
were  familiar  with  the  exposition  or  construction  given  by 
this  court  in  respect  to  the  nature  or  character  of  these  dis- 
tinct municipal  school  corporations,  and,  in  the  light  af- 
forded by  this  provision  of  the  law  of  1865  and  the  con- 
struction placed  thereon,  they  ratified  the  amendment  in 
question  and  intended  that  it  should  apply  to  such  munic- 
ipal school  corporations  in  like  manner  as  it  was  intended 
to  apply  to  civil  corporations. 

It  is  a  rule  generally  asserted  that  the  terms  or  words  of 
a  constitution,  depending  upon  ratification  by  the  people, 
should  be  interpreted  in  a  sense  most  obvious  to  the  common 
understanding  at  the  time  of  its  adoption,  in  the  belief  that 
sneh  was  the  sense  or  meaning  designed  by  such  terms  or 
words.  In  truth  it  is  a  well  settled  principle  that  the  para- 
mount object  or  purpose  of  all  construction  or  interpreta- 
tion in  respect  to  written  laws  is  to  discover  or  ascertain  the 
intention  of  such  laws.  Bishop  v.  State,  149  Ind.  223,  39 
L  R  A.  278,  63  Am.  St.  279 ;  Storms  v.  Stevens,  104  Ind. 
46;  Stout  V.  Board,  etc.,  107  Ind.  843.  Guided  by  this 
rule,  in  the  light  of  the  circumstances  as  they  existed  at  the 
time  the  amendment  in  question  was  engrafted  upon  our 
ftmdamental  law,  we  are  led  to  conclude  that  it  must  have 
been  the  common  understanding  of  the  proposers  and  rati- 
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fiers  of  this  constitutional  amendment  that  the  words  "po- 
litical or  municipal  corporations",  as  therein  contained, 
were  intended  and  designed  to  mean  and  apply  to  municipal 
corporations  created  or  organized  for  school  purposes.  The 
declaration  'no  political  or  municipal  corporation  in  this 
State"  certainly  by  its  plain  terms  was,  to  say  the  least, 
intended  by  the  f ramers  and  ratifiers  thereof  to  refer  to  and 
control  all  municipal  croporations  existing  at  the  time  of 
its  adoption.  As  to  whether  it  was  intended  to  apply  to 
and  regulate  such  as  might  thereafter  be  created  is  a  propo- 
sition not  necessarily  involved  in  this  action.  That  the  pro- 
hibition declared  by  the  Constitution  under  its  plain  lan- 
guage was  intended  to  apply  singly  to  the  indebtedness  of 
each  corporation,  and  not  to  the  indebtedness  in  the  aggre- 
gate of  two  or  more  corporations,  notwithstanding  the  fact 
that  they  might  exist  and  be  included  in  the  same  territorial 
limits,  in  our  opinion  can  not  be  successfully  controverted. 
In  fact  it  would  be  difficult  to  conceive  how  plainer  lan- 
guage than  that  used  by  the  framers  of  this  amendment 
could  have  been  employed  to  design  or  indicate  its  meaning. 
The  argument  of  appellants  to  the  effect  that  in  1890 
and  1900  there  existed  within  the  corporate  limits  of  the 
city  of  Indianapolis  but  one  corporation,  which  was  the 
civil  city  of  Indianapolis,  and  that,  under  the  laws  of  1871 
and  1899,  heretofore  considered,  the  legislature  simply  pre- 
scribed, in  regard  to  such,  different  functionaries,  to  dis- 
charge different  functions,  and,  inasmuch  as  there  was  but 
one  mimicipal  corporation,  the  civil  city,  and  as  the  in- 
debtedness created  by  the  bonds  issued  in  1890  and  now 
sought  to  be  refunded  was  in  excess  of  the  limit  fixed  by 
the  Constitution,  such  indebtedness  is  therefore  void,  is  not 
supported  by  law,  and  may  be  said  to  be  a  species  of  un- 
sound logic.  That,  under  the  act  of  1899,  the  legislature 
recognized  the  school  city  existing  within  the  territorial 
limits  of  any  civil  city  to  which  such  act  was  applicable, 
and  thereby  legislated  in  reference  to  such  school  city,  is 
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made  evident  by  the  frequent  mention  of  the  school  city  in 
that  statute. 

Equally  untenable  is  their  argument  whereby  they  con- 
cede that  it  may  be  true  that  a  school  city  is  a  distinct  mu- 
nicipal corporation,  but  contend  that  it  is  only  an  agency  of 
the  civil  city  to  discharge  the  functions  of  the  latter  in 
respect  to  the  affairs  of  common  schools.  It  is  established 
by  the  decisions  of  this  court  heretofore  cited  that  this  prop- 
osition is  not  true.  The  government  or  management  of  our 
free  common  schools,  as  it  has  been  frequently  affirmed  by 
this  court,  is  a  matter  of  State  concern,  and  the  various 
school  corporations  and  school  boards  are,  as  a  general  rule, 
the  agencies  of  the  State  in  this  respect  for  executing  its 
functions.  As  well  said  by  counsel  for  appellee,  if  one 
sustains  the  relation  of  agent  to  another,  it  must  be  with 
reference  to  some  matter  which  pertains  to  or  concerns  the 
principaL 

Counsel  for  appellants  also  advance  the  claim  that  if  the 
amendment  in  question  is  not  interpreted  to  be  a  prohibi- 
tion as  against  two  or  more  corporations,  in  the  aggregate, 
within  the  same  territory,  then,  under  such  circumstances, 
the  legislature  might  create  civil  corporations  within  the 
boundaries  of  an  incorporated  civil  city  for  the  purpose  of 
performing  some  of  the  functions  which  under  the  law 
devolved  upon  the  latter.  One  of  these  corporations  so 
created,  it  is  claimed,  might  be  for  fire  purposes,  and  one 
for  park  purposes,  another  for  sanitation  purposes,  and 
each  alone  be  permitted  to  contract  an  indebtedness  to  the 
limit  provided  by  the  Constitution,  and  by  this  method  it 
is  asserted  that  the  legislature  might  attempt  to  evade  the 
prohibition  of  the  constitutional  provision  or  virtually  ren- 
der it  of  no  effect  by  the  multiplication  of  municipal  cor- 
porations. 

We  can  not  assume  that  the  legislature  will  disobey  the 
oi^anic  law  of  the  State,  or  will  ever  attempt  to  create  other 
corporations  within  existing  incorporated  towns  or  cities 
for  the  redistribution  of  the  powers  or  functions  of  such 
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muBicipalities,  in  order  to  evade  the  reatriotiou  in  respeot 
to  the  debt  limit  in  our  Constitution.  If  legislation  to  this 
effect  should  be  passed  in  the  future,  a  proper  oaae,  no 
doubt,  will  be  presented  for  the  deciflion  of  this  court,  and 
the  question  may  then  be  determined. 

We  have  heretofore  said  in  this  opinion  that  the  indebt^ 
ednees,  the  payment  of  whioh  ia  sought  herein  to  be  en- 
joined, is  the  indebtedness  and  liability  of  the  sohool  oor- 
poration  of  the  city  of  Indianapolis,  and  not  the  indebted- 
ness or  liability  of  the  civil  city,  and  the  former,  and  not 
the  latter,  is  obligated  to  pay  it. 

A  debt  is  defined  to  be,  in  its  general  sense,  a  specific  sum 
of  money  which  is  due  or  owing  from  one  person  to  another, 
and  denotes  not  only  an  obligation  of  the  debtor  to  pay, 
but  the  right  of  the  creditor  to  receive  and  enforce  payment. 
Board,  etc,  v.  Han'^ll,  147  Ind.  500,  and  cases  there  cited. 

In  the  case  last  cited  it  is  said :  ^'The  mere  fact  that  the 
boundaries  of  the  taxing  district  and  the  township  are  the 
same,  and  that  the  property  within  those  boundaries  is 
liable  to  be  assessed  with  benefits  according  to  its  value, 
does  not  make  the  bonds  a  debt  of  the  township/' 

The  board  of  sohool  commissioners,  which  contracted  the 
indebtedness  here  involved,  was  not  empowered,  under  the 
law,  to  make  it  a  liability  of  the  civil  city,  and  the  latter  is  in 
no  sense  the  debtor,  and  the  payment  thereof,  under  the 
circumstances,  can  not  be  enforced  against  it.  It  must 
surely  follow,  under  such  circumstances,  that  it  can  not  be 
held  to  be  an  indebtedness  which,  imder  or  within  the  mean- 
ing of  the  amendment  in  question,  must  be  considered  and 
taken  into  account  in  order  to  ascertain  whether  the  civil 
city  of  Indianapolis  is  within  the  debt  limit  as  therein 
fixed.  The  bonds  in  dispute,  as  we  have  stated,  constitute 
an  indebtedness  of  the  school  corporation,  hence  they  must 
be  estimated  and  taken  into  account  in  determining  the 
question  as  to  whether  such  school  corporation  has  become 
indebted  in  excess  of  the  amount  to  whioh  it  is  limited  by 
the  Constitution. 
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We  conclude  and  hold^  under  the  interpretation  which 
we  place  upon  the  constitutional  provision  in  controversy, 
that  the  debts  of  the  civil  city  of  Indianapolis  and  those  of 
its  school  corporation  are  not  to  be  aggregated  to  determine 
the  debt  limit  to  which  either  may  be  entitled  under  the 
Constitution,  but  that  the  right  or  power  of  each  of  these 
corporations  to  contract  an  indebtedness  not  in  excess  of 
the  limit  fixed  by  the  Constitution  is  affected  only  by  its 
own  existing  debts.  We  are  supported  in  this  conclusion 
by  the  following  decisions,  arising  out  of  constitutional  pro- 
visions of  sister  states  similar  to  and  of  like  character  of 
the  one  involved  in  this  action:  Wilson  v.  Board,  etfi.,  133 
HL  433,  27  N.  E.  203 ;  State  v.  Common  Council,  etc.,  96 
Wis.  73,  71  N.  W.  86;  Board,  etc.,  v.  National  Life  Ins. 
Co.,  94  Fed.  324,  36  C.  C.  A.  278 ;  Todd  v.  City  of  Laurens 
(S.  C),  26  S.  E.  682. 

In  WUcoxon  v.  City  of  Bluff  ton,  153  Ind.  267,  the  ma- 
jority of  this  court  held  that  the  legislature,  by  the  act  of 
1873,  had  imposed  the  duty  or  burden  upon  civil  cities, 
like  Bluffton,  of  issuing  and  negotiating  bonds  to  obtain 
funds  to  be  used  for  the  erection  of  school  buildings,  and 
that  such  bonds  constituted  an  indebtedness  of  the  civil  cit;y 
alone  for  which  it  was  liable,  and  therefore  must  be  esti- 
mated and  considered  in  ascertaining  whether  its  indebted- 
ness was  in  excess  of  this  constitutional  limit.  The  deci- 
sion in  that  appeal  in  no  manner  conflicts  with  the  holding 
in  the  case  at  bar  as  the  distinction  is  obvious. 

It  follows,  from  the  conclusions  which  we  have  reached, 
and  we  so  adjudge,  that  the  bonds  in  controversy  in  this 
action  are  valid  obligations  of  the  school  corporation  of  the 
city  of  Indianapolis,  for  the  payment  of  which  such  school 
corporation  is  liable;  and  that  the  payment  or  refunding 
of  these  bonds  can  not  be  enjoined  under  the  facts  alleged 
in  the  complaint. 

The  demurrers  to  the  complaint  were  properly  sustained, 
and  the  judgment  below  is  therefore  affirmed. 

Monks  and  Dowling,  JJ.,  dissent. 
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Concurring  Opinion. 

Bakeb,  C.  J. — I  hold  that  the  bonds  in  question  are  the 
bonds  of  the  school  city  of  Indianapolis  because  I  find,  as 
stated  in  my  dissenting  opinion  in  Wilcoxon  v.  City  of 
Bluffton,  163  Ind.  281,  et  seq.,  (1)  that  the  legislature  had 
constitutional  authority  to  create  school  corporations,  which 
should  be  within  or  should  cover  the  territory  occupied  by 
preexisting  civil  corporations,  and  which  should  be  separate 
and  distinct  from  the  civil  corporations;  (2)  that  the  legis- 
lature did  create  such  separate  and  distinct  school  corpora- 
tions, of  which  the  school  city  of  Indianapolis  was  and  is 
one;  (3)  that  the  school  corporation  and  the  civil  corpora- 
tion, which  cover  the  same  territory,  are  as  separate  and 
distinct  in  their  powers,  rights,  and  duties  as  if  they  were 
in  widely  separated  localities  in  the  State ;  (4)  that  neither 
the  school  corporation  nor  the  civil  corporation  can  exercise 
any  of  the  functions  of  the  other;  (5)  that  the  control  of 
all  school  affairs  including  the  erection  and  maintenance  of 
school  buildings  is  exclusively  the  function  of  the  school 
corporation;  (6)  that  any  officers,  no  matter  what  their 
titles  or  other  official  duties  may  be,  who  are  required  by 
law  to  take  part  in  exercising  any  of  the  functions  that 
appertain  to  a  school  corporation,  do  so  necessarily  as  an 
agency  of  the  school  corporation ;  (7)  that  neither  the  school 
corporation  nor  the  civil  corporation  can  be  made  to  as- 
sume and  pay  any  of  the  liabilities  of  the  other;  (8)  that 
indebtedness  for  the  erection  of  school  buildings  is  neces- 
sarily the  exclusive  liability  of  the  school  corporation;  (9) 
that  bonds  to  provide  money  for  school  purposes,  which  are 
payable  exclusively  out  of  the  revenues  of  the  school  corpo- 
ration, are  necessarily  the  bonds  of  the  school  corporation ; 
and  (10)  that  any  officers,  no  matter  what  their  titles  or 
other  official  duties  may  be,  who  are  required  by  law  to  do 
anything  in  relation  to  the  issuance  of  such  bonds,  do  so 
necessarily  as  an  agency  of  the  school  corporation. 

I  concur  in  the  result  in  this  case  because  I  am  convinced 
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that  the  foregoing  propositions  are  correct  and  are  con- 
trolling on  the  main  question.  But  if  I  could  become  sat- 
isfied that  the  opinion  in  the  Wilcoxon  case  was  sound,  I 
should  be  unable  to  vote  for  an  affirmance  of  this  case.  If, 
in  the  smaller  cities,  the  trustees  of  the  school  corporation, 
in  receiving  the  consideration  for  which  the  bonds  are  is- 
sued and  in  filing  the  report  on  which  the  bonds  are  based 
and  without  which  the  bonds  can  not  lawfully  be  issued,  act 
as  an  agency  of  the  civil  corporation,  I  see  no  valid  reason 
why  the  school  commissioners  of  the  larger  cities  should 
not  also  be  held  to  be  a  mere  agency  of  the  civil  corporation. 
If  A  incurs  a  personal  liability  for  C's  purchases  by  sign- 
ing and  issuing  to  B  a  bond  which  on  its  face  shows  that  the 
money  is  borrowed  of  B  to  pay  for  (^'s  purchases  and  is 
turned  over  to  C,  and  A  is  signing  the  bond  to  B  at  C's  re- 
quest, that  A  pledges  only  the  property  of  C  for  the  repay- 
ment of  the  loan,  and  that  B  agrees  that  payment  shall  be 
made  exclusively  from  C's  moneys, — then  A  or  any  one  else 
might  as  well  be  held  liable  for  any  and  all  of  C's  indebted- 
ness. For,  if  an  agent  of  a  disclosed  principal  may  be  held 
to  be  the  obligor,  there  should  be  no  difficulty  in  holding  a 
stranger  to  be  an  agent. 

In  the  larger  and  in  the  smaller  cities,  the  school  corpora- 
tion was  created  by  the  same  general  law.  Bonds  for  school 
purposes  by  different  statutes  are  expressly  authorized  in 
aU  cities.  The  fact  that  different  agencies  for  the  issuance 
of  school  bonds  are  appointed  for  differently  sized  cities 
can  not  change  the  obligor.  And  yet,  by  the  two  decisions, 
the  taxpayers  have  the  result  that  school  bonds  issued  to 
pay  for  school  buildings  are  in  small  cities  the  obligations 
of  the  civil  corporation  and  in  large  cities  the  obligations  of 
the  school  corporation,  though  in  both  instances  the  build- 
ings are  the  exclusive  property  of  the  school  corporation 
and  the  bonds  are  payable  only  from  the  moneys  of  the 
school  corporation.  If,  by  construction,  any  class  of  tax- 
payers should  be  guarded  against  a  four  per  cent,  limit  of 
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indebtedneaSy  a  glance  at  the  history  of  municipal  govern- 
ment ought  to  induce  the  belief  that  the  taxpayers  of  the 
larger  cities  need  that  protection.  But,  nevertheless,  the 
present  result  is  reached,  though  all  statutes  on  the  subject, 
in  respect  to  all  cities,  are  parts  of  the  ^'school  law"  of  the 
State;  though  the  primary  rules  of  interpretation  require 
all  statutes  on  the  same  general  subject  to  be  construed  aa 
harmonious  parts  of  a  consistent  system;  and  though  the 
legislature,  in  obedience  to  the  mandate  of  the  Constitution, 
created  all  school  corporations  as  instrumentalities  of  the 
State  in  order  to  provide  for  a  general  and  uniform  system. 


The  Shelby  County  Council  bt  al.  v.  The  State, 
EX  REL.  The  School  City  of  Shelbyville. 

[No.  19,881.    Ffled  Jmie  20, 1900.    Rehearing  denied  June  29, 19U0.] 

SOHOOLS. — Indigent  Cfhildren,^Aid  by  County,— Mandamua.—A3i  ac- 
tion cannot  be  maintained  by  the  State  on  the  rriation  of  a  school 
city  to  compel  the  ooanty  ofBcen  to  make  an  appropriation 
for  the  benefit  of  indigent  children  under  the  act  of  1609  (Acts  1899 
p.  547),  where  the  school  city  hfid  furnished  no  temporary  aid  and 
had  filed  no  list  with  county  auditor  of  children  aided. 

From  the  Shelby  Circuit  Court.     Reversed. 

E.  W.  McDaniel,  for  appellants. 

K.  M.  Hard  and  E.  K.  Adams,  for  appellee. 

DowLiNG,  J.  — The  object  of  this  proceeding  was  to 
obtain  a  writ  of  mandate  against  the  Shelby  county  council, 
the  board  of  commissioners  of  the  county  of  Shelby,  and 
the  auditor  of  Shelby  county,  to  compel  the  performance  of 
certain  acts  alleged  to  be  specifically  enjoined  by  law.  The 
action  is  founded  upon  an  act  of  the  General  Assembly  of 
this  State,  entitled  ^^An  act  amending  an  act  concerning  the 
education  of  children,  approved  March  8,  1897,  and  de- 
claring an  emergency,"  approved  March  6,  1899  (Acts 
1899,  p.  547),  and  particularly  section  six  of  that  statute, 
which  is  in  these  words : 
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''Sec  6.  If  any  parent,  guardian  or  cuatodian  of  any 
child  or  children  is  too  poor  to  furnish  such  child  or  chil- 
dren with  the  necessary  books  and  clothing,  with  which  to 
attraid  school,  then  the  school  trustee  of  the  township,  or 
the  board  of  school  trustees  or  commissioners  of  the  city, 
or  incorporated  town  where  such  parent,  guardian  or  cus- 
todian resides,  shall  furnish  temporary  aid  for  such  pur- 
pose, to  such  child  or  children,  which  aid  shall  be  allowed 
and  paid  upon  the  certificate  of  said  officers  by  the  board  of 
county  commissioners  of  said  county.  Such  township  trus- 
tee or  board  of  school  trustees  or  commissioners,  shall  at 
once  make  out  and  file  with  the  auditor  of  the  coimty  a  fuU 
list  of  the  children  so  aided,  and  the  board  of  county  com- 
missioners, at  their  next  regular  meeting,  shall  investigate 
such  cases  and  make  such  provisions  for  sitch  child  or 
children  as  will  enable  them  to  continue  in  school  as  in- 
tended by  this  act." 

The  act  elsewhere  provides  that  all  children  between  the 
ages  of  six  and  fourteen  years,  with  certain  exceptions,  shall 
attend  school  each  year  for  a  term  or  period  not  less  than 
the  term  or  period  of  the  public  schools,  and  imposes  a 
penalty  upon  parents,  guardians,  and  custodians  of  chil- 
dren of  school  age  who  fail  to  comply  with  the  requirements 
of  the  said  act  in  this  respect. 

The  petition  and  motion  for  the  alternative  writ  was 
filed  in  the  name  of  the  State  of  Indiana,  on  the  relation  of 
the  school  city  of  Shelbyville.  It  does  not  appear  that  an 
alternative  writ  was  issued,  or  that  any  return  was  made  to 
such  writ.  Demurrers  to  the  petition  were  filed  by  the  sev- 
eral defendants,  and  were  overruled.  No  further  pleadings 
were  filed,  and  the  court  rendered  judgment  in  favor  of  the 
petitioner,  and  awarded  a  peremptory  writ  of  mandate,  re- 
quiring the  board  of  commissioners,  the  county  council,  and 
the  auditor,  respectively,  to  make  estimates  of  the  amount 
necessary  to  furnish  books  and  clothing  for  the  children  of 
poor  parents,  guardians,  and  custodians;  to  make  the  ap- 
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propriations  for  the  payment  of  the  same,  and  to  draw 
proper  warrants  upon  the  funds  so  appropriated. 

From  that  judgment,  the  defendants  below  appeal,  and 
they  separately  assign  as  error  the  rulings  on  the  several 
demurrers. 

The  material  facts  stated  in  the  petition  or  complaint  are 
these:  The  relator  is  the  school  corporation  of  the  city  of 
Shelbyville,  and  is  situated  in  Shelby  county,  Indiana ;  the 
county  council,  and  the  board  of  commissioners  of  the 
county  of  Shelby,  respectively,  are  composed  of  the  persons 
named  in  the  petition ;  during  the  year  preceding  the  filing 
of  the  petition,  there  were  1,139  children  between  six  and 
fourteen  years  of  age  residing  in  said  school  city,  attached 
to  its  schools,  and  entitled  to  school'  privileges ;  among  these 
are  at  least  twenty  children  who,  since  January  1,  1900, 
have  been  without  the  necessary  books  and  clothing  with 
which  to  attend  school,  and  whose  parents,  guardians,  and 
custodians  are  too  poor  to  furnish  such  necessary  books  and 
clothing ;  the  term  of  school  for  the  present  school  year  will 
continue  until  May  25, 1900 ;  the  term  of  the  schools  for  the 
next  school  year  will  begin  on  or  before  September  15, 
1900,  and  will  continue  at  least  nine  months  thereafter; 
from  the  present  time  until  January  1,  1901,  more  than 
100  children  who  are  entitled  to  attend  the  public  schools 
will  need  books  and  clothing  to  enable  them  to  attend  such 
public  schools,  and  the  parents,  guardians,  and  custodians 
of  such  children  are  too  poor  to  furnish  such  books  an«l 
clothing ;  it  will  require,  for  the  purpose  of  furnishing  such 
necessary  books  and  clothing  for  the  indigent  children  of 
said  school  city  of  Shelbyville  for  the  residue  of  the  year 
1900,  the  sum  of  $500,  as  petitioner  is  informed  and  be- 
lieves; the  board  of  commissioners  of  said  county  did  not 
before  the  Thursday  following  the  first  Monday  in  August, 
1899,  nor  at  any  time  before  or  since,  prepare,  or  attempt 
to  make,  any  estimate,  or  itemized  statement,  of  the  amount 
of  money  which  would  be  required  for  the  year  1900  for 
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the  purchase  of  such  necessary  books  and  clothing,  or  ap- 
pend to  any  such  estimate  a  verified  certificate  as  required 
by  law,  but  has  failed,  neglected,  and  refused  to  do  so ;  said 
county  council  did  not,  at  their  meeting  for  the  purpose  of 
making  appropriations,  on  the  first  Tuesday  after  the  first 
Monday  in  September,  1899,  or  at  any  time  before  or  since, 
make  any  appropriation  of  money  to  be  paid  out  of  the 
county  treasury  to  reimburse  the  said  school  city  of  Shelby- 
ville  for  any  temporary  aid  it  might  furnish  to  such  indi- 
gent pupils  for  the  purposes  aforesaid  for  the  year  1900, 
although  the  members  of  said  county  council  and  of  said 
board  of  commissioners  at  all  times  had  full  personal  knowl- 
edge of  the  facts  aforesaid,  and  of  the  needs  and  demands, 
present  and  prospective,  of  the  indigent  pupils  aforesaid; 
said  council  and  board  deny  that  said  county  is  liable  to 
reimburse  said  relator  for  any  moneys  expended,  or  to  be 
expended,  in  furnishing  the  temporary  aid  aforesaid,  and, 
although  demand  has  been  made  upon  them,  they  refuse  to 
make  the  estimates  and  appropriations  aforesaid,  on  the 
ground  that  no  such  liability  exists,  and,  unless  ordered  by 
the  court,  they  will  not  make  said  estimates  and  appropria- 
tions ;  by  reason  of  the  facts  aforesaid,  an  emergency  exists 
for  an  immediate  estimate  and  appropriation  on  the  part  of 
said  board  and  council,  and  the  members  thereof,  and  a 
failure  to  make  such  estimates  and  appropriations  will  de- 
prive said  indigent  children  of  the  privilege  of  attending 
the  common  schools  of  said  school  city  because  of  their  need 
of  suitable  books  and  clothing;  said  auditor  has  failed  and 
neglected  to  call  a  session  of  said  council,  or  said  board  of 
commissioners,  for  the  purpose  of  making  said  appropria- 
tions and  itemized  estimates,  and  will  refuse  to  do  so  unless 
ordered  by  the  court.  Prayer  for  an  alternative  writ  of 
mandate  against  the  county  coimcil,  and  board  of  commis- 
sioners, and  the  members  thereof,  and  against  the  auditor, 
to  show  cause,  etc.,  and  on  the  final  hearing  for  a  peremp- 
tory writ  to  compel  said  defendants,  and  each  of  them,  to 
perform  their  respective  duties  in  that  behalf. 
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The  petition  contains  further  allegations  as  to  other 
school  townships,  but  they  are  foreign  to  this  oontroversy, 
and  need  not  be  noticed. 

No  right  of  action,  such  as  is  claimed  here  by  the  relator, 
is  conferred  by  any  provision  of  the  act  oonceming  county 
business  approved  March  3,  1899.  (Acts  1899,  p.  343.) 
If  it  exists  at  all,  it  must  be  derived  from  section  six,  of  the 
act  of  March  6,  1899.  (Acts  1899,  p.  550.)  But  that 
section  requires  the  school  city,  the  school  trustee  of  the 
township,  or  the  commissioners  of  the  city,  to  furnish  tem- 
porary aid  to  children  in  their  respective  school  corpora- 
tions, whose  parents,  guardians,  or  custodians  are  too  poor 
to  furnish  them  with  the  necessary  books  and  clothing  to 
enable  them  to  attend  the  public  schools,  and  it  directs  that 
the  aid  so  furnished  shall  afterwards  be  allowed  and  paid, 
upon  the  certid&cate  of  the  said  officers  by  the  board  of 
county  commissioners.  This  part  of  the  section  evidently 
contemplates  nothing  more  than  the  reimbursement  of  the 
school  city,  school  trustee,  or  city  commissioners,  for 
moneys  properly  laid  out  by  them  in  furnishing  books  and 
clothing  to  the  children  of  poor  parents,  etc.  The  succeed- 
ing clause  of  the  section  makes  it  the  duty  of  such  board  of 
school  trustees,  township  trustee,  or  city  commissioners,  to 
make  out  and  file  with  the  auditor  a  list  of  the  children  so 
aided,  and  it  declares  that  the  board  of  commissioners,  at 
their  next  regular  meeting,  shall  investigate  such  cases, 
and  make  such  provisions  for  such  child  or  children  so 
aidedy  and  named  in  the  list  so  furnished,  as  will  enable 
such  child  or  children  to  continue  in  school  as  intended  by 
the  statute.  If  no  temporary  aid  has  been  furnished  by  the 
school  city,  trustee,  or  city  commissioners,  or  if  no  list  of 
the  children  so  aided  has  been  filed  with  the  auditor,  the 
board  of  commissioners  has  no  duty  to  perform,  nor  any 
power  to  act. 

It  is  not  averred  in  the  petition  or  complaint  that  the  rela- 
tor furnished  any  temporary  aid  to  poor  children  within  its 
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limits,  or  that  any  list  of  children  aided  by  it  was  filed 
with  the  auditor.  It  follows  that  the  board  of  commis- 
sioners had  nothing  to  act  upon,  and  that  neither  the  board, 
the  county  oounoil,  nor  the  auditor,  has  failed  to  perform 
any  act  specially  enjoined  by  law,  or  any  duty  resulting 
from  the  office,  trusty  or  station,  or  either  of  them.  The 
act  in  question  does  not  lay  upon  the  board  of  oommissioner.i 
the  duty  of  ascertaining  the  names  of  the  children  for  whom 
books  and  clothing  should  be  furnished.  That  duty,  in  the 
fiiBt  instance,  seems  to  be  imposed  upon  the  board  of  school 
trustees,  township  trustee,  or  city  commissioners,  who  are 
to  furnish  temporary  aid,  and  then  file  the  names  of  the 
children  so  aided.  Only  the  children  so  aided  and  listed 
are  entitled  to  the  provision  the  board  is  enjoined  to  make. 

Whether  an  action  to  compel  the  board  of  commissioners 
to  make  an  appropriation  for  the  benefit  of  such  needy 
children  can,  under  any  circumstances,  be  maintained  by 
the  State  on  the  relation  of  the  school  city,  or  not  (a  point 
we  do  not  decide)  it  is  clear  that  such  a  proceeding  does  not 
lie  where  the  school  city  has  furnished  no  temporary  aid, 
and  has  filed  with  the  auditor  no  list  of  children  so  aided. 
In  determining  the  meaning  of  a  statute,  we  are  compelled 
to  look  first  to  its  terms,  and  when  these  are  plain  and  un- 
ambiguous the  act  cannot  be  extended  to  cases  which  do  not 
justly  fall  within  its  scope. 

For  the  error  of  the  court  in  overruling  the  demurrers  to 
the  petition,  the  judgment  is  reversed,  with  instructions  to 
sustain  the  demurrers,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 
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The  City  op  Indianapolis  et  al.  v.  Holt. 

[No.  19,891.     Filed  July  10,  1900.] 

Municipal  CJorporations. —  Street  ImproveTnenta.— ConstUutiorud 
Law, — Indianapolis  Charter, — The  provisions  of  the  act  of  1891,  as 
amended  by  the  act  of  1895  (Acts  1891  p.  187,  Acts  1895  p.  884),  rela- 
tive to  street  improvements  in  cities  having  a  population  of  more 
than  100«000  inhabitants  are  not  violative  of  articles  6  and  14  of  the 
amendments  of  the  United  States  Constitution,  or  §21  of  the  Bill  of 
Rights  of  the  Constitution  of  the  State  of  Indiana,  as  authorizing  the 
taking  of  private  property  for  public  use  without  due  process  of  law, 
and  without  just  compensation  therefor,  since  §78  of  said  act  gives 
the  property  owner  the  right  to  be  heard,  and  §75  furnishes  an  ad- 
ditional safeguard  by  requiring  liens  for  street  improvements  to  be 
enforced  only  by  suit  to  foreclose  in  a  court  of  competent  jurisdio- 
tion»  and  authorizes  the  owner,  who  has  not  signed  a  waiver,  to  con- 
test in  such  suit  the  amount  of  his  assessment,    pp,  £S6-SS9, 

Same.  — Street  Improvements, — Aeeessment  — Front-Foot  Rule,  — In- 
dianapolis  Charter. —  The  assessment  for  street  improvements  by 
the  front-foot  rule,  as  provided  by  §74  of  the  act  of  1895  (Acts  1896 
p.  384),  is  to  be  treated  as  prima  facie  correct,  but  is  not  exclusive 
of  the  right  to  have  an  assessment  made  according  to  benefita 
pp.  236'B40. 

Pleading  . — Municipal  Corporations, — Street  Improvements.  —  The 
sufficiency  of  a  complaint  attacking  the  validity  of  a  statute  and  a 
street  improvement  resolution  based  thereon  must  be  determined 
by  reference  to  the  provisions  of  the  statute,  and  not  by  the  char- 
acter of  its  averments  concerning  the  resolution,    p,  I841, 

From  the  Marion  Superior  Court.    Reversed, 

J.  W.  Kern,  J.  E.  Bell  B.  K.  Elliott,  W.  F.  Elliott  and 
F.  L.  Littleton,  for  appellants. 

/.  W,  Iloltzman  and  L.  A.  Coleman,  for  appellee. 

DowLiNG,  J. — In  this  suit,  the  validity  of  the  statute 
relating  to  the  improvement  of  streets  in  cities  in  Indiana, 
having  a  population  of  100,000  or  more  is  assailed,  on  the 
ground  that  it  violates  the  provisions  of  articles  five  and 
fourteen  of  the  federal  Constitution,  and  section  twenty-one 
of  the  Bill  of  Rights  of  the  Constitution  of  the  State  of 
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Indiana,  by  authorizing  the  taking  of  private  property  for 
public  use  without  due  process  of  law,  and  without  just 
compensation  therefor. 

The  action  was  brought  by  the  appellee  against  the  city 
of  Indianapolis,  and  its  board  of  public  works,  to  enjoin  the 
letting  of  a  contract  for  the  improvement  of  one  of  the  pub- 
lic streets  of  said  city.  The  separate  demurrers  of  the  ap- 
pellants to  the  complaint  were  overruled,  and  judgment 
was  rendered  against  the  defendants  below  upon  the  de- 
murrers. From  that  judgment  the  city  and  the  board  of 
public  works  appeal.  The  errors  assigned  are  the  rulings 
of  the  court  upon  the  several  demurrers. 

It  appears  from  the  complaint  that  the  appellee  is  the 
owner  of  lot  number  thirty-seven,  in  Highland  Place  addi- 
tion to  the  city  of  Indianapolis;  and  that  said  lot  abuts 
on  Highland  Place,  a  public  street  running  north  and  south 
through  said  addition,  the  said  street  being  within  the  limits 
of  the  said  city ;  that  the  appellant,  the  city  of  Indianapolis, 
is  a  municipal  corporation  organized  under  an  act  of  the 
General  Assembly  of  the  State  of  Indiana  concerning  the 
incorporation  and  government  of  cities  having  more  than 
100,000  population  according  to  the  last  preceding  United 
States  census,  approved  March  6,  1891,  and  the  acts  of 
said  General  Assembly  subsequently  enacted  amendatory 
thereof,  and  that  said  other  defendants  are  the  duly  ap- 
pointed, qualified,  and  acting  members  of  the  board  of 
public  works  of  said  city.  That  the  said  board  of  public 
works,  in  the  name  and  on  behalf  of  said  city,  did,  on  the 
14th  day  of  March,  1900,  adopt  a  resolution  providing  for 
the  permanent  improvement  of  the  roadway  of  said  High- 
land Place  to  a  width  of  fifty-two  feet  from  the  south  line  of 
Twenty-first  street  on  the  north,  to  the  south  line  of  said 
Highland  Place  addition  on  the  south,  with  creosoted 
wooden  blocks;  that  said  Highland  Place,  between  said 
points,  is  of  the  uniform  width  of  seventy-two  feet  from 
property  line  to  property  line,  and  that  said  roadway  is 
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of  a  uniform  width  of  fifty-two  feet  from  ourb  to  curb; 
that  said  board,  thereafter,  caused  notice  of  such  reso* 
lution  to  be  published  in  the  Indianapolis  Sentinel,  a 
daily  newspaper  of  general  circulation  in  said  city,  once 
each  week  for  two  weeks,  the  last  of  which  publications 
of  said  notice  was  made  on  the  2l8t  day  of  March,  1900 ; 
that  said  notice  named  the  2nd  day  of  April,  1900,  as 
the  day  on  which  said  board  would  receive  and  hear  re* 
monstrances  from  persons  interested  in,  or  affected  by, 
said  improvement;  that  no  remonstrances  were  filed  by 
any  person,  and  that  final  action  was  then  and  there, 
on  said  second  day  of  April,  1900,  taken  by  said  board 
confirming  said  original  resolution  without  modification; 
that  after  ten  days  had  elapsed  from  the  time  of  taking 
such  final  action,  to  wit,  on  the  13th  day  of  April, 
1900,  said  board  appointed  three  disinterested  resident  free- 
holders of  said  city  as  appraisers,  who  proceeded  to  ap- 
praise the  property,  exclusive  of  improvements  thereon, 
abutting  on  said  Highland  Place  between  the  terminals  of 
said  proposed  improvement,  and  filed  their  said  appraise- 
ment with  said  board;  that  the  cost  of  said  appraisement 
was  thereupon  added  to  the  cost  of  the  said  proposed  im- 
provement, and  that  the  total  cost  of  said  improvement,  if 
made,  will  be  less  than  twenty-five  per  cent,  of  the  abro- 
gate appraised  value  of  the  property  abutting  on  said  part 
of  said  street  proposed  to  be  improved;  that  said  board 
thereupon  advertised  for  sealed  bids  for  said  improvement, 
to  be  received  on  April  27,  1900,  pursuant  to  said  resolu- 
tion, and  according  to  the  plans  and  specifications  adopted 
by  said  board ;  that,  on  said  27th  day  of  April,  1900,  several 
bids  were  submitted  to  and  opened  by  said  board  to  improve 
said  street  with  various  kinds  of  creosoted  wooden  blocks, 
being  the  kind  of  blocks  intended  to  be  used  by  said  board ; 
that  said  resolution,  advertisement,  plans,  and  specifica- 
tions, provide  for  the  receiving  of  bids  for  making  said  im- 
provement at  so  much  per  running  or  front  foot  of  lots  on 
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each  side  of  said  street,  the  cost  of  said  improvement  to  be 
assessed  against  the  abutting  lots  within  the  limits  of  said 
proposed  improvement,  without  reference  to  the  benefits  to 
aocrue  to  said  lots^  or  any  of  them,  and  to  be  arbitrarily 
apportioned  to,  and  assessed  against,  all  of  the  lots  along 
the  line  of  said  proposed  improvement,  at  the  same  amount 
per  running  foot  of  said  lots,  regardless  of  the  relative 
value  per  running  foot  of  such  lots,  and  without  reference 
to  the  benefits  accruing  to  said  lots  as  compared  with  each 
other;  that  the  lowest  of  said  three  bids  is  $6.89  and  the 
highest  $6.99  per  running  foot  front  on  each  side  of  said 
street ;  that  there  are  eighty-two  lote  in  said  addition,  and 
that  all  of  them  are  of  the  same  depth;  that  eighty  of  them 
are  of  the  same  width  front  and  rear ;  that  two  are  irregu- 
lar in  shape,  and  differ  in  size  from  said  other  lots ;  that 
the  part  of  said  street  so  propsed  to  be  improved  is  inter- 
sected by  another  street  of  said  city  sixty  feet  in  width; 
that  still  another  public  street,  thirty-three  feet  wide,  enters 
aaid  Highland  Place  mthin  the  line  of  said  improvement, 
but  does  not  cross  the  same,  and  that  a  certain  public  alley 
in  said  city,  twelve  feet  in  width,  enters  said  street  within 
the  line  of  said  improvement,  but  does  not  cross  the  same ; 
that  by  the  terms  of  said  resolution  and  proposed  contract, 
one-half  of  the  cost  of  paving  said  intersecting  street,  and 
one-half  of  the  cost  of  paving  said  entering  street,  and  one- 
half  of  the  oost  of  paving  said  entering  alley  will  be  assessed 
pro  rata  against  the  lots  abutting  on  that  part  of  said  High- 
land Place  proposed  to  be  improved,  and  the  remaining 
one-half  of  the  cost  of  said  intersecting  street  and  of  said 
entering  street  and  alley  will  be  apportioned  upon  the  lots 
abutting  on  said  intersecting  and  entering  streets  and  alley 
for  such  distance  from  said  Highland  Place  as  is  provided 
by  law ;  that  appellants  have  not  yet  acted  on  said  bids,  but 
that  they  are  threatening  to,  and  will  proceed  to  do  so, 
unless  restrained  and  enjoined  by  the  order  of  the  court. 

Vol.  165—16 
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It  is  further  alleged  that  said  lots  are  of  unequal  value, 
some  being  worth  more  than  others  per  front  foot,  both 
with  and  without  the  improvements  thereon;  that  some  of 
said  lots  are  improved  with  costly  buildings,  while  others 
are  improved  with  much  less  valuable  structures,  and  still 
others  are  wholly  unimproved,  and  that  they  are  in  propor- 
tion to  their  areas  of  uneqxial  frontage  on  eaid  Highland 
Place ;  that  the  benefits  accruing  to  appellee's  property  will 
not  be  as  much  as  the  benefits  accruing  to  many  of  the  lots, 
having  the  same  frontage,  belonging  to  other  persons ;  that 
the  only  statute  under  which  the  appellants  acted,  or  as- 
smned  to  act,  and  under  which  they  propose  to  act  is  tho 
act  of  March  6,  1891,  and  the  subsequent  acts  amending, 
and  re-amending  said  amendatory  acts;  that  said  acts  are 
invalid,  unconstitutional,  and  void,  and  that  the  appellants 
ought  not  to  be  permitted  to  award  said  contract  for  the 
improvement  of  said  street  under  the  said  resolution  or 
bids. 

The  complaint  does  not  allege  that  the  value  of  the  ap- 
pellee's lots  will  not  be  enhanced  to  an  amount  equal  to  the 
cost  of  the  proposed  improvement  assessable  against  them 
in  this  proceeding. 

The  propositions  submitted  by  counsel  for  appellee  in 
support  of  the  complaint  are  these : 

(1)  The  several  statutes  of  the  State  of  Indiana  which, 
when  taken  together,  are  commonly  known  as  the  Indianap- 
olis City  Charter,  in  so  far  as  the  same  relate  to  the  im- 
pVovement  of  streets,  are  in  violation  of  section  twenty-one 
of  the  Bill  of  Rights  of  the  Constitution  of  the  State  of 
Indiana,  and  also  in  violation  of  the  fifth  and  fourteenth 
amendments  of  the  Constitution  of  the  United  States. 

(2)  The  said  charter  provides  for  the  taking  of  private 
property  without  just  compensation. 

(3)  The  said  charter  provides  for  the  taking  of  private 
property  -without  due  process  of  law. 

(4)  The  said  charter  provides  for  an  unjust  and  un- 
lawful exercise  of  the  taxing  power. 
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(6)  Whenever  a  local  assessment  upon  an  individual 
is  not  grounded  upon  and  measured  by  the  extent  of  his 
particular  benefit,  it  is,  pro  tanto,  a  taking  of  private  prop- 
erty for  public  use  without  any  provision  for  compensation. 

(6)  The  charter  affords  no  opportunity  to  a  property 
owner  to  be  heard  by  any  tribunal  having  jurisdiction  or 
authority  to  determine  the  benefits  before  an  assessment 
can  finally  be  collected. 

(7)  The  charter  having  prescribed  a  fixed  method  by 
which  the  board  of  public  works  shall  make  assessments, 
such  board  cannot  do  otherwise  than  to  follow  such  fixed 
method. 

(8)  The  provision  of  the  charter  that  in  any  suit  to 
foreclose  the  lien  of  an  assessment  any  property  owner  may 
contest  the  amount  of  such  assessment  does  not  give  the 
property  owner  the  right  to  have  such  assessment  fixed  ac- 
cording to  benefits. 

(9)  The  provision  of  the  charter  that  in  any  suit  to 
foreclose  the  lien  of  an  assessment  the  property  owner  may 
contest  the  amount  of  such  assessment  must  be  construed  in 
connection  with  the  other  provisions  of  the  charter. 

(10)  When  that  part  of  the  charter  providing  for  con- 
testing the  amount  of  an  assessment  in  a  foreclosure  suit  is 
construed  in  connection  with  the  one  fixing  a  rule  by  which 
the  board  of  public  works  is  required  to  make  such  assess- 
ments, then  such  provision  for  contesting  the  amount  of  the 
assessment  is  not  broad  enou^i  to  raise  the  question  of  bene- 
fits, but  merely  raises  the  question  whether  such  board  made 
any  error  in  computing  the  amount  of  the  assessment. 

(11)  The  charter  makes  no  provision  for  the  payment, 
out  of  the  general  fund,  of  the  cost  of  improvements  in 
excess  of  benefits. 

(12)  The  provision  of  the  charter  that  in  all  suits  to 
foreclose  assessment  Hens  the  plaintiff  shall  recover  the 
amount  of  the  assessment,  interest,  and  attorney's  fees,  is  in 
conflict  with  that  portion  giving  the  property  owner  the 


228  SUPREME  COURT  OF  INDIAITA, 

City  of  Indianapolis  v.  Holt. 

right  to  oontest  the  amount  of  the  asfiessment.'  As  one  sec- 
tion negatives  the  other^  neither  has  any  validity. 

(18)  While  the  charter  and  what  is  known  as  the  Bar- 
rett law  both  provide  for  a  front  foot  assessment^  they  are 
widely  different  as  to  the  rights  of  the  property  owner. 
The  Barrett  law  provides  for  a  hearing  before  a  tribunal 
having  authority  to  review,  alter,  or  amend,  the  assessment 
on  the  basis  of  actual  special  benefits  received,  while  the 
charter  provides  only  for  a  contest  as  to  the  amount  of  the 
assessment. 

The  several  provisions  of  the  act  in  question  (Acts  1891, 
p.  167),  necessary  to  be  considered,  are  the  following: 

"Sec.  57  (§6870  Homer  1897).  The  department  of 
public  works  shall  have  for  its  head  a  board  of  three  mem- 
bers, to  be  appointed  by  the  mayor,  not  more  than  two  of 
whom  shall  be  of  the  same  political  party.  *  *  *  No 
member  of  said  board  shall  have  any  authority  to  act  on 
behalf  of  the  same,  except  pursuant  to  an  order  of  the 
board,  regularly  made  at  a  meeting  of  the  same,  at  which 
meeting  a  majority  of  said  board  shall  have  been  present. 
All  actions  of  the  board  shall  be  recorded  by  the  clerk 
thereof,  together  with  the  record  of  the  vote  of  each  mem- 
ber, where  the  vote  is  not  unanimous.  The  board  shall 
make  rules  governing  the  time  and  place  for  holding  regular 
and  called  meetings,  and  for  giving  notice  thereof." 

"Sec.  59  (§6872  Homer  1897).  The  board  of  public 
works  shall  have  power  *  * «  *  to  lay  out,  open,  change, 
vacate,  and  to  fix  or  change  the  grade  of  any  street,  alley, 
or  public  place  within  such  city,  and  to  design,  order,  con- 
tract for,  and  execute  the  improvement  or  repair  of  any 
street,  alley,  or  public  place  within  such  city." 

"Sec.  62  (§6875  Homer  1897).  All  the  expenses  in- 
curred or  authorized  by  such  board  of  public  works  shall 
be  payable  out  of  the  general  funds  of  such  city  appropri- 
ated to  the  use  of  such  board  and  available  for  the  particu- 
lar purpose,  except  where  this  act  specifically  directs  that 
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the  same  is  to  be  paid  for  by  assesements  against  property 
holders." 

"Sec.  63  (§6876  Homer  1897).  Whenever  the  board 
of  public  works  shall  desire  to  appropriate  or  condemn^  for 
the  nse  of  such  city,  any  property,  real  or  personal,  or  to 
open,  change,  lay  out  or  vacate  any  street,  alley,  or  public 
place  within  such  city,  including  proposed  street  or  alley 
crossings  of  railways  in  cases  where  the  proposed  street  or 
alley  is  to  cross  a  railway,  it  shall  adopt  a  resolution  to 
that  eflFect,  describing  the  property  which  may  be  inju- 
riously or  beneficially  affected,  and  shall  cause  notice  of 
such  resolution  to  be  published  in  some  daily  newspaper  of 
general  circulation  in  such  city  once  each  week  for  two 
weeks.  Such  notice  shall  name  a  date,  after  the  last  dav 
of  publication,  at  which  such  board  will  receive  or  hear 
remonstrances  from  persons  interested  in  or  affected  thereby. 
Said  board  shall  consider  such  remonstrances,  if  any,  an<I 
thereupon  take  final  action,  confirming,  modifying  or  re- 
scinding their  original  resolution.  Such  action  shall  be  final 
and  conclusive  upon  all  persons." 

"Sec.  73  (§6886  Homer  1897).  Whenever  the  board  of 
public  works  shall  order  the  improvement  of  any  street, 
alley,  sidewalk  or  other  public  place  in  such  city,  in  whole 
or  in  part,  it  shall  adopt  a  resolution  to  that  effect,  setting 
forth  a  description  of  the  place  to  be  improved,  and  full 
details,  drawings  and  specifications  for  such  work.  Notice 
of  such  resolution  shall  be  published,  remonstrances  heard, 
said  original  resolution  modified,  confirmed  or  rescinded, 
in  the  same  manner  as  heretofore  more  specifically  provided 
by  this  act  with  regard  to  the  condemnation  of  property 
and  the  opening  of  streets.  If  such  original  resolution  b(^ 
confirmed  or  modified  it  shall  be  final  and  conclusive  on  all 
persons,  unless  within  ten  days  thereafter,  one-half  of  all 
the  resident  freeholders  upon  such  street,  alley,  or  proposed 
improvement,  remonstrate  against  such  improvement.  In 
case  of  such  remonstrance,  the  improvement  shall  not  take 
place  unless  specifically  ordered  by  an  ordinance  within 
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nor  shall  any  question  as  to  the  propriety  or  expediency  of 
any  improvement  or  work  be  therein  made.  A  property 
owner  who  has  not,  or  property  owners  who  have  not, 
signed  a  waiver  or  exercised  or  claimed  the  option  to  pay 
in  instalments,  may,  however,  contest  the  amount  of  his 
or  their  assessment,  but  where  a  property  owner  or  property 
owners  has  or  have  exercised  the  option  to  pay  in  instal- 
ments and  has  or  have  signed  a  waiver  or  exercised  the 
option  to  pay  in  instalments  such  property  owner  or  owners 
shall  be  concluded  thereby  and  shall  not  be  permitted  to 
set  up  any  defense  whatsoever." 

Sections  78  and  81  provide  for  the  deposit  of  the  assess- 
ment roll  with  the  treasurer,  the  preparation  of  what  is 
called  the  local  assessment  duplicate,  notice  by  the  treas- 
urer to  each  person  affected  by  the  same,  and  suit  for  the 
recovery  of  the  amount  due.  The  issue  of  street  or  public 
improvement  bonds,  payable  out  of  the  fund  actually  paid 
to  and  collected  by  the  city  on  such  account,  in  anticipa- 
tion of  the  collection  of  such  assessments,  and  the  enforce- 
ment of  the  payment  of  the  assessments  evidenced  by  such 
bonds,  by  sale  of  the  lands  and  lots  liable  therefor  by  the 
county  treasurer,  are  also  provided  for.  After  the  issue  of 
such  bonds,  it  is  declared  that  no  suit  shall  lie  to  enjoin  the 
collection  of  any  assessment,  and  that  the  validity  of  the 
same  shall  not  be  questioned,  but  that  all  property  owners 
shall  be  conclusively  estopped  and  precluded  from  assailing 
the  effectiveness  or  validity  thereof  in  any  manner. 

It  will  be  observed  that  two  opportunities  to  be  heard, 
after  full  notice,  are  granted  to  the  lot  owner.  Section  73 
of  the  act  of  1895  (Acts  1895,  p.  400),  contains  the  fol- 
lowing: "Whenever  the  board  of  public  works  shall  order 
the  improvement  of  any  street,  *  \  *  it  shall  adopt 
a  resolution  to  that  eflPect,  setting  forth  a  description  of  the 
place  to  be  improved,  *  *  *.  Notice  of  such  resolu- 
tion shall  be  published,  remonstrances  heard,  said  original 
resolution  modified,  confirmed  or  rescinded,  in  the  same 
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manner  as  heretofore  more  specifically  provided  by  this  act 
with  r^ard  to  the  condemnation  of  property  and  the  open- 
ing of  streets." 

That  part  of  the  statute  which  relates  to  the  condenuia- 
tion  of  property  and  the  opening  of  streets,  as  has  been 
seen,  expressly  declares  that  notice  of  such  condemnation 
proceedings,  describing  the  property  which  may  be  inju- 
riously or  beneficially  affected,  and  fixing  a  date  for  the 
hearing  of  remonstrLes  fn>m  persons  interested  in,  or 
affected  thereby,  must  be  given  by  publication  in  a  daily 
newspaper  of  general  circulation  in  such  city,  once  each 
week  for  two  weeks.  The  act  further  provides  that  re- 
monstrances may  be  received  from  persons  interested  in,  or 
affected  by,  such  proceedings,  and  that  the  board  of  public 
works  shall  consider  such  remonstrances,  and  take  final 
action  upon  them,  confirming,  modifying,  or  rescinding  the 
original  resolution. 

Whenever  a  public  street  or  alley  is  to  be  improved,  the 
statute  requires  that  notice  of  the  resolution  of  improve- 
ment shall  be  published,  remonstrances  heard,  such  original 
resolution  modified,  confirmed,  or  rescinded,  in  the  same 
manner  as  in  the  case  of  the  condemnation  of  property  and 
the  opening  of  streets.  Would  the  enforcement  of  this 
statute  against  the  lots  of  the  appellee  in  the  proceeding  to 
improve  the  street  known  as  Highland  Place  street  deprive 
him  of  his  property  without  due  process  of  law,  or  just 
compensation  therefor?  We  think  the  question  must  be 
answered  in  the  negative. 

It  has  been  held  that  due  process  of  law  requires  an  or- 
derly proceeding  adapted  to  the  nature  of  the  case,  in  which 
the  citizen  has  an  opportunity  to  be  heard,  and  to  defend, 
enforce,  and  protect  his  rights.  Kizer  v.  Town  of  Win- 
chester, 141  Ind.  694;  Stuart  v.  Palmer,  74  N.  Y.  183; 
Oarvin  v.  Daussman,  114  Ind.  429,  5  Am.  St.  637 ;  Cooley 
on  Const.  Lim.,  855;  Hagar  v.  Reclamation  Dist,,  111  U. 
S.  701,  4  Sup.  Ct.  663,  28  L.  ed.  569;  2  Kent's  Com.,  13; 
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• 

Wynehamer  v.  People,  13  N.  Y.  378;  Rowan  v.  State, 
30  Wis.  129,  146 ;  Ex  parte  Ah  Fook,  49  Cal.  402 ;  People 
V.  Board,  etc.,  70  N.  Y.  228 ;  San  Mateo  v.  Southern  Pa- 
cific  K.  Co.,  13  Fed,  722,  8  Am.  &  Eng.  E.  Cas.  1,  27. 

In  Happy  v.  Mosher,  48  K  Y.  313,  317,  it  is  said  with 
reference  to  "due  process  of  law":  "It  need  not  be  a 
legal  proceeding  according  to  the  course  of  the  common 
law;  neither  must  there  be  personal  notice  to  the  party 
whose  property  is  in  question.  It  is  sufficient  if  a  kind  of 
notice  is  provided  by  which  it  is  reasonably  probable  that 
the  party  proceeded  against  will  be  apprised  of  what  is 
going  on  against  him,  and  an  opportunity  is  afforded  him 
to  defend.'* 

In  Wurts  V.  Hoagland,  114  U.  S.  606,  5  Sup.  Ct.  1086, 
29  L.  ed.  229,  the  constitutionality  of  a  law  of  New  Jersey, 
regulating  the  procedings  of  the  drainage  of  marsh  lands, 
was  under  consideration.  In  deciding  the  case,  the  law 
was  thus  declared:  "As  the  statute  is  applicable  to  all 
lands  of  the  same  kind,  and  as  no  person  can  be  assessed 
under  it  for  the  expense  of  drainage  without  notice  an4 
opportunity  to  be  heard,  the  plaintiffs  in  error  have  neither 
been  denied  the  equal  protection  of  the  laws,  nor  been  de- 
prived of  their  property  without  due  process  of  law,  within 
the  meaning  of  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States.  Barhier  v.  Connolly,  113  U.  S. 
27,  31,  5  Sup.  Ct.  357,  28  L.  ed.  923 ;  Walker  v.  Sauvinet, 
92  IT.  S.  90,  23  L.  ed.  678 ;  Davidson  v.  New  Orleans,  96 
U.  S.  97,  24  L.  ed,  616;  Hagar  v.  Reclamation  District, 
111  U.  S.  701." 

In  Davidson  v.  New  Orleans,  supra,  Mr.  Justice  Brad- 
ley, in  a  concurring  opinion,  said:  "I  think,  therefore, 
we  are  entitled,  under  the  fourteenth  amendment,  not 
only  to  see  that  there  is  some  process  of  law,  but  'due 
process  of  law,'  provided  by  the  state  law  when  a  citizen  is 
deprived  of  his  property;  and,  that  in  judging  what  is  'due 
process  of  law,'  respect  must  be  had  to  the  cause  and  object 
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of  the  taking  whether  under  the  taxing  power,  the  power 
of  eminent  domain,  or  the  power  of  assessment  for  local 
improvements,  or  none  of  these ;  and  if  found  to  be  suitable 
or  admissible  in  the  special  case,  it  will  be  adjudged  to  be 
'due  process  of  law' ;  but  if  found  to  be  arbitrary,  oppres- 
sive, and  unjust,  it  may  be  declared  to  be  not  'due  process 
of  law.'  Such  an  examination  may  be  made  without  inter- 
fering with  that  large  discretion  which  every  legislative 
power  has  of  making  wide  modifications  in  the  forms  of 
procedure  in  each  case,  according  as  the  laws,  habits,  cus- 
toms, and  preferences  of  the  people  of  the  particular  state 
may  require." 

In  re  Ryers,  72  N.  Y.  1,  it  is  said:  "Due  process  of  law 
in  the  fourteenth  amendment  to  the  United  States  Constitu- 
tion does  not  mean  by  a  judicial  proceeding."  See,  also, 
McMillen  v.  Anderson,  95  U.  S.  37,  24  L.  ed.  335 ;  Reagh 
V.  Spann,  3  Stew.  (Ala.),  100,  108;  Risser  v.  Hoyt,  53 
Mich.  185,  201,  18  N.  W.  611. 

The  statute  under  examination  secures  to  each  property 
holder,  whose  lot  or  land  may  be  affected  by  the  proposed 
improvement,  notice  of  the  proceeding,  and  the  right  to  be 
heard  before  the  board  of  public  works  by  way  of  remon- 
strance ;  no  assessment  against  a  lot  affected  by  the  improve- 
ment can  be  enforced  except  by  suit  to  foreclose  it  in  a 
court  of  cctoipetent  jurisdiction;  and,  in  such  suit,  the 
property  holder,  who  has  not  signed  a  waiver  of  all  defenses 
and  irregularities,  or  exercised  or  claimed  the  option  to  pay 
in  instalments  conferred  by  the  statute,  is  expressly  author- 
ized to  contest  the  amount  of  his  assessment. 

It  is  contended,  however,  by  counsel  for  appellee  thai 
the  last  mentioned  provision  of  thc'  statute  authorizes  only 
an  inquiry  as  to  the  mathematical  correctness  of  the  assess- 
ment made  upon  the  basis  of  the  front-foot  rule.  It  is  ar- 
gued that  this  must  be  so  because  the  statute  does  not  give  to 
the  property  owner  the  right  in  such  foreclosure  suit  to  have 
the  assessment  made  according  to  the  benefits  received  by 
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the  separate  lot,  or  expressly  confer  on  the  court  the  power 
to  make  an  assessment  on  that  basis.  It  is  also  objected  that 
the  statute  fixes  the  sum  of  the  recovery  at  the  amount  of 
the  assessment,  interest,  and  attorney's  fees,  and  that  this 
provision  is  inconsistent  with  the  supposed  privilege  of  con- 
testing the  amount  of  the  assessment  on  the  ground  that  it 
exceeds  the  special  benefits  received.  The  additional  diffi- 
culty is  suggested  that,  if  the  benefits  should  be  found  to  be 
less  than  the  cost  of  the  improvement,  no  provision  is  made 
for  the  payment  of  the  deficiency  to  the  contractor. 

In  a  proceeding  of  this  kind,  the  one  thing  in  which  the 
property  owner  is  more  seriously  interested  than  any  other 
is  the  proportionate  share  of  the  burden  of  the  cost  of  the 
improvement  which  may  lawfully  be  imposed  upon  his  lot 
or  land.  The  constitutional  principle  which  protects  the 
lot  owner  from  an  assessment  against  his  property  in  excess 
of  the  special  benefits  received  by  the  lot  from  the  improve- 
ment is  a  limitation  and  restriction  upon  the  amount  of 
such  assessment.  It  does  not  require  that  statutes  making 
provision  for  the  improvement  of  streets  and  other  public 
ways  shall  prescribe  any  particular  mode  .of  ascertaining 
and  assessing  benefits.  If  an  assessment  against  a  piece  of 
land  exceeds  the  special  benefits  received  by  the  tract  from 
the  improvement,  the  principle  referred  to  would  prevent 
the  collection  of  the  excess  of  such  cost  over  the  benefits. 
If  the  statute  under  which  the  assessment  was  made  pro- 
hibited or  excluded  the  consideration  of  benefits,  and  the 
apportionment  of  the  cost  of  the  improvement  with  refer- 
ence thereto,  the  rule  would  render  such  statute  void.  The 
principle  involved  is  not  a  new  one.  The  courts,  generally, 
have  recognized  the  proposition  that  such  special  benefit  to 
the  particular  lot  is  the  legal  foundation  of  exactions  for 
the  construction  of  public  improvements,  which  not  only 
enhance  the  value  of  the  abutting  lots,  but  are  beneficial  to 
the  public  also.  The  unsettled  point  has  been  whether  in 
making  provision  for  the  payment  of  the  cost  of  such  im- 
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provement  the  legislature  had  the  power  to  create,  or  author- 
ize the  creation  of,  a  taxing  district,  and  to  declare,  con- 
clusively, that  the  property  within  its  limits  should  be 
deemed  benefited  to  the  amount  of  the  whole  cost  of  the 
improvement,  and  in  an  equal  ratio  per  front  foot,  and* 
liable  to  asseasment  in  that  ratio;  or,  whether  such  assess- 
ments should  be  limited  to  the  amount  of  the  special  bene- 
fits actually  received  by  each  separate  lot  or  tract  affected  by 
the  improvement.  Until  very  recently,  the  power  to  create 
such  taxing  district,  and  to  subject  the  property  therein  to 
the  payment  of  the  full  amount  of  the  cost  of  the  improve- 
ment, was  generally  recognized,  and  even  now  many  courts 
are  reluctant  to  admit  that  such  power  may  not  be  exercised 
without  violation  of  the  provisions  of  the  Constitution  pro- 
tecting the  owner  of  private  property  from  unlawful  exac- 
tions on  account  of  such  improvements.  Assuming,  how- 
ever, that  the  correct  rule  is  that  the  assessment  for  such 
improvements  must  be  according  to  the  benefits  received 
by  the  property  assessed,  such  a  construction  should  be 
given  the  provisions  of  the  statute  under  examination,,  if 
its  language  will  authorize  it,  as  will  enable  the  court 
to  uphold  it.  The  right  to  contest  the  amount  of  the  as- 
sessment, as  we  understand  the  statute,  includes  the  right 
to  show  that  the  assessment  is  erroneous  because  it  exceeds 
the  sum  of  the  special  benefits  received  by  the  lot  as- 
sessed. The  words  of  the  statute  should  receive  a  fair 
interpretation,  and  we  cannot  restrict  the  import  of  the 
clause  ^ 'shall  have  the  right  to  contest  the  amount  of  the 
assessment"  to  the  correction  of  mere  clerical  mistakes, 
without  doing  violence  to  the  letter  and  spirit  of  the  act. 

But,  it  is  contended  that,  if  the  fact  that  the  assessment 
upon  the  particular  lot  exceeded  the  benefits  received  by 
such  lot  should  be  judicially  ascertained  in  such  foreclosure 
suit,  the  court  would  be  without  authority  to  make  a  correct 
assessment  founded  upon  special  benefits,  for  the  reason 
that  no  basis  of  assessment  is  authorized  by  the  statute  except 
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what  is  known  as  the  front-foot  rule.  In  our  opinion,  this 
conclusion  does  not  follow.  Few  of  the  powers  which  may 
be  exercised  by  a  municipal  corporation  are  more  important, 
or  more  necessary  to  the  convenience  and  welfare  of  its 
citizens  than  the  power  to  lay  out,  improve,  and  repair  its 
streets  and  thoroughfares.  This  attribute  is  included  in  the 
grant  of  powers  in  every  municipal  charter  whether  general 
or  special.  It  is  a  fundamental  principle  of  statutory  inter- 
pretation that  the  general  grant  of  a  power  carries  with  it 
the  right  to  employ  the  means  essential  to  its  legitimate  ex- 
ercise. The  statute,  under  which  the  city  of  Indianapolis 
is  incorporated,  in  its  enumeration  of  the  powers  of  the 
municipal  government  to  be  exercised  through  the  board  of 
public  works,  declares  that  the  board  shall  have  power  "To 
lay  out,  open,  change,  vacate,  and  to  fix  or  change  the  grade 
of  any  street,  alley,  or  public  place  within  such  city,  and 
to  design,  order,  contract  for,  and  execute  the  improvement 
or  repair  of  any  street,  alley,  or  public  place  within  such 
city."  Acts  1891,  §59  (Acts  1891  p.  167),  §3830  Bums 
1894,  §6872  Homer  1897.  The  power  'to  design,  order, 
contract  for,  and  execute  the  improvement"  is  the  principal 
thing.  The  means  by  which  the  cost  of  the  improvement  is 
to  be  assessed  and  collected  are  secondary.    ' 

The  lots  and  lands  abutting  upon  the  improvement  are, 
unquestionably,  subject  to  assessment  on  account  of  such 
improvement,  and,  under  the  rule  spoken  of,  the  only  limita- 
tion upon  such  liability  is  that  such  assessment  cannot  law- 
fully exceed  the  amount  of  the  special  benefits  received  by 
such  lots  and  lands.  Any  mode  of  assessment  prescribed 
by  the  legislature,  wTiether  the  front-foot  rule  or  any  other, 
is  to  be  regarded  as  subject  to  this  condition,  and,  unless 
inquiry  into  the  question  of  special  benefits  is  excluded  or 
prohibited  by  the  statute,  such  inquiry  may  properly  be 
made  by  any  tribunal  before  wliich  the  question  of  the 
collection  of  an  assessment  is  brought. 

Our  conclusion  is  that  the  statute  in  question  which  se- 
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cures  to  each  property  holder,  whose  lot  or  land  may  be 
assessed  for  the  improvement  of  a  street,  notice  of  the  pro- 
ceeding, and  the  right  to  be  heard  by  way  of  remonstrance 
against  such  improvement,  together  with  the  right  to  con- 
test the  amount  of  the  assessment  in  any  suit  brought  to 
enforce  the  same,  sufficiently  provides  for  the  protection  of 
the  rights  of  the  owners  of  the  lots,  and  is  not  objectionable 
on  the  ground  that  it  contravenes  the  fifth  and  fourteenth 
amendments  of  the  Constitution  of  the  United  States,  or 
the  twenty-first  specification  of  the  Bill  of  Rights  of  the 
Constitution  of  the  State  of  Indiana. 

The  ground  of  the  judgment  in  Norwood  v.  Baker,  172 
U.  S.  269,  19  Sup.  Ct.  187,  43  L.  ed.  443,  was  stated  to  be: 
"That  the  assessment  against  the  plaintiff's  abutting  prop- 
erty was  under  a  rule  which  excluded  any  inquiry  as  to 
special  benefits,  and  the  necessary  operation  of  which  was, 
to  the  extent  of  the  excess  of  the  costs  of  opening  the  street 
in  question  over  any  special  benefits  accruing  to  the  abut- 
ting property  therefrom,  to  take  private  property  for  public 
use  without  compensation." 

The  court  say  that:  "The  assessment  was  by  the  front 
foot  and  for  a  specific  sum  representing  such  cost,  and  that 
sum  could  not  have  been  reduced  under  the  ordinance  of 
the  village,  even  if  proof  had  been  made  that  the  costs  and 
expenses  assessed  upon  the  abutting  property  exceeded  the 
special  benefits.  The  assessment  was  in  itself  an  illegal 
one  because  it  rested  upon  a  basis  tliat  excluded  any  con- 
sideration of  benefits.  A  decree  enjoining  the  whole  assess- 
ment was  therefore  the  only  appropriate  one." 

And  further:  'We  have  seen  that,  by  the  Revised  Stat- 
utes of  Ohio,  relating  to  assessments,  the  village  of  Nor- 
wood was  authorized  to  place  the  cost  and  expense  attending 
the  condemnation  of  the  plaintiff's  land  for  a  public  street 
on  the  general  tax  list  of  the  corporation,  §2263  ;  but  if  the 
viUage  declined  to  adopt  that  course,  it  was  required  bv 
§2264  to  assess  such  cost  and  expense  'on  the  abutting  and 


240  SUPREME  COURT  OF  INDIAN.^, 

Gitj  of  Indianapolis  v.  Holt. 

such  adjacent  and  contiguous  or  benefited  lots  and  lands  in 
the  corporation,  either  in  proportion  to  the  benefits  which 
may  result  from  the  improvement  or  according  to  the  value 
of  the  property  assessed,  or  by  the  front  foot  of  the  property 
bounding  and  abutting  upon  the  improvement' ;  while  by 
§2271,  whenever  any  street  or  avenue  was  opened,  ex- 
tended, straightened  or  widened,  the  special  assessment  for 
the  cost  and  expense,  or  any  part  thereof,  ^shall  be  assessed 
only  on  the  lots  and  lands  bounding  and  abutting  on  such 
part  or  parts  of  said  street  or  avenue,  so  improved,  and  shall 
include  of  such  lots  and  lands  only  to  a  fair  average  depth 
of  lots  in  the  neighborhood.'  It  thus  appears  that  the  stat- 
ute authorizes  a  special  assessment  upon  the  bounding  and 
abutting  property  by  the  front  foot  for  the  entire  cost  and 
expense  of  the  improvement,  without  taking  special  bene- 
fits into  account.  And  that  was  the  method  pursued  by  the 
village  of  Norwood  The  corporation  manifestly  proceeded 
upon  the  theory  that  the  abutting  property  could  be  made 
to  bear  the  whole  cost  of  the  improvement,  whether  such 
property  was  benefited  or  not  to  the  extent  of  such  cost," 

The  Ohio  statute  authorized  the  village  to  adopt  an  alter- 
native proceeding  which  excluded  the  consideration  of  bene- 
fits. In  the  acts  before  us,  we  find  nothing  which  forbids 
or  excludes  an  investigation  as  to  the  special  benefits,  or 
which  prevents  an  assessment  on  that  basis.  This  court  held 
in  Adams  v.  City  of  Shelby ville,  154  Ind.  467,  that  the  as- 
sessment by  the  front-foot  rule,  under  the  general  law  for  the 
incorporation  of  cities,  is  to  be  treated  as  prima  facie  cor- 
rect; but  that  it  is  not  exclusive  of  the  right  to  have  an 
assessment  made  according  to  benefits.  We  are  satisfied 
that  this  is  the  correct  interpretation  of  the  statutes  now 
before  us,  and  we  discover  nothing  in  this  view  of  the  law 
inconsistent  with  the  principles  stated  in  Norwood  v.  Baker. 
Shroder  v.  Overman,  61  Ohio  St.  1,  55  N.  E.  158 ;  Sears 
V.  City  of  Boston,  173  Mass.  71,  53  N.  E.  138,  43  L.  R.  A. 
834;  Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L.  ed.  616; 
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Hagar  v.  Reclamation  District,  111  TJ.  S.  701 ;  Spencer  v. 
Merchant,  125  U.  S.  345,  8  Sup.  Ct.  921,  31  L.  ed.  763 ; 
Qaruin  v.  Daussman,  114  Ind.  429;  Reinken  v.  Fuehring, 
130  Ind.  382,  30  Am.  St.  247;  Law  v.  Johnston^  118  Ind. 
261 ;  Kizer  v.  Town  of  Winchester,  141  Ind.  694 ;  Adams 
V.  City  of  Shelhyville,  154  Ind.  467. 

There  is  nothing  in  the  provision  that  the  amount  of  the 
reoovery  shall  be  the  sum  of  the  assessment,  with  interest 
and  attorney's  fees,  inconsistent  with  the  right  to  contest 
the  amount  of  such  assessment  in  the  manner  indicated 
in  this  opinion.  The  evident  meaning  of  this  clause  of  the 
statute  is  that  the  measure  of  recovery  shall  be  such  sum  as 
may  lawfully  be  assessed  against  the  land  with  the  interest 
and  attorney's  fees  added  thereto. 

The  question  as  to  the  payment  to  the  contractor  of  the 
difference  between  the  sum  which  may  be  collected  on  ac- 
count of  the  assessments  for  the  improvement,  and  the  total 
cost  of  the  work,  does  not  arise  in  this  case,  and  we  do  not 
feel  called  upon  to  decide  it.  Neither  is  it  necessary  for  us 
to  express  an  opinion  upon  the  provisions  of  the  statute  in 
regard  to  the  issue  of  improvement  bonds  in  anticipation  of 
the  collection  of  the  assessments. 

Some  of  the  averments  of  the  complaint  are  very  broad 
as  to  the  character  of  the  resolution  passed  by  the  board  of 
public  works  providing  for  the  improvement  of  the  street, 
but  the  pleading  does  not  attempt  to  set  out  the  contents  of 
that  resolution,  and  these  averments  seem  to  be  statements 
of  conclusions  only.  The  question  of  the  suflSciency  of  the 
complaint  in  this  respect  must  be  determined  by  reference 
to  the  provisions  of  the  statute,  and  not  by  the  character  of 
its  averments  concerning  the  legal  effect  of  the  resolution. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrers to  the  complaint,  and  for  further  proceedings  not 
inconsistent  herewith. 

Baker,  C.  J.,  and  Hadley,  J.,  dissent 

Vol.  155—16 


242  SUPREME  COURT  OF  INDIANA, 

■ 

City  of  Ihdianapolis  v,  Hoit. 


Hadlbt,  J. — I  find  myself  unable  to  agree  with  the 
majority  in  this  case. 

It.  was  unanimously  held  by  this  court  in  Adams  v.  City 
of  Shelby ville,  154  Ind,.467,  that  under  the  doctrine  of  the 
federal  Supreme  Court  in  Norwood  v.  Baker,  172  U.  S, 
269,  19  Sup.  Ct.  18T,  43  L.  ed.  443,  among  the  principles 
applicable  to  assessments  for  local  improvements  are  the 
following:  "Each  parcel  of  contributing  property  may  be 
assessed  only  to  the  extent  that  it  actually  receives  special 
benefits ;  the  taxing  district  as  a  whole  may  be  assessed  only 
to  the  extent  of  the  sum  of  the  special  benefits  actually  re- 
ceived by  the  several  parcels  of  contributing  property ;  the 
improvement  so  far  as  its  cost  exceeds  the  special  benefits 
resulting  to  the  several  parcels  of  property  in  the  taxing  dis- 
trict, is  a  benefit  to  the  municipality  at  large,  and  such 
excess  must  be  borne  by  the  general  treasury;  property 
owners  affected  by  an  improvement,  within  a  taxing  dis- 
trict, are  entitled  to  a  hearing  on  the  question  of  special 
benefits." 

With  much  deference  for  the  views  of  the  majority,  I  am, 
after  careful  consideration,  unable  to  reach  the  conviction 
that  the  Indianapolis  charter  is  constructed  upon  a  recogni- 
tion of  the  foregoing  principles.  We  are  agreed  that  if  an 
exaction  for  local  improvements  shall  exceed  the  special 
benefits,  to  the  extent  of  the  excess,  it  is  a  taking  of  private 
property  for  public  use  without  just  compensation.  We  are 
also  agreed  that  if  the  Indianapolis  charter  may  be  so  con- 
strued as  to  give  to  assessing  officers  the  power  to  grant  a 
hearing  upon  the  question  of  benefits,  and  upon  such  hear- 
ing the  power  to  make  or  adjust  assessments  upon  the 
basis  of  special  benefits,  then  the  law  meets  the  require- 
ments of  the  Constitution.  The  point  of  divergence  is  upon 
the  true  meaning  of  the  statute,  and  involves  two  proposi- 
tions: (1)  Does  it  require  the  assessment  of  the  total  cost 
of  an  improvement  upon  the  frontage  equally  per  running 
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&ot  mthout  reference  to  the  questicm-  of  special  benefits, 
and  (2)  does  it  give  the  property  owners  affected  due 
pnxseas  of  law? 

I  submit  that  the  first  of  these  propositions  should  be 
answered  in  the  affirmative,  and  the  second  in  the  negative. 
It  should  be  borne  in  mind  that  prior  to  the  decision  in 
Norwood  V.  Baker,  172  U.  S.  269,  1«  Sap.  Ct.  1«7,  48  LI 
ed.  443,  December  12,  1898,  and  at  the  time  the  city  cjiar- 
ter  wa&  enacted,  for  more  than  forty  years,  it  had  been 
accepted  as  the  law  in;  this  State,  and  in.  most  states  of  the 
Union,  as  well  as  by  the  federal  courts,  that  it  was  a  proper 
exercise  of  legislative  discretion  to  declare  as  matter  of  law 
that  llie  special  benefits  accruing  to  property  within  a  par^ 
tdcular  district  by  a  local  impvov^nent  was  equal  to  the 
ooet  And  while  the  right  to  exact  the  total  cost  of  an  im< 
provement  from  the  abutters  was  uniformly  made  to  rest 
upon  special  benefits  received,  yet  the  constitutional  right 
of  the  l^slature  arbitrarily  to  declare  the  equality  of  bur* 
den  and  benefit  had  never  been  challenged^  as  it  appears, 
in  thiB  State  as  being  a  denial  of  due  process  of  law  or  as 
a>  taking  of  property  without  compensation,  prior  to  the 
adoption  of  the  charter*  And  excepting  the  act  of  1889, 
commonly  known  as  the  Barrett  law,  which  expressly  pro- 
rides  for  a  hearing  of  persons  aggrieved  by  equal  frontage 
assessments,  and  the  right  of  the  common  council  to  alter 
and  change  the  frontage  apportionment  before  final  action 
upon^  liie  assessments,  and  except  further  the  act  of  1893 
(Acts  1893,  p.  202),  relating  to  cities  of  35,000  (Fort 
Wayne)',  which-,  possibly,  by  section  82,  p.  245,  provides  a 
sufficient  hearing,  the  legislation  of  this  State  has  all  been 
framed  since  1852  in-  accordance  with  this  view  of  the  law, 
and  street  and  alley  improvements  prosecuted  thereunder. 
See  E.  S.  1852,  p..  217,  Acts  1857,  p*  53,  Acts  1865  (S. 
S.)  p.  29,  Acts  1867,  p.  66,  Acts  1893,  with  respect  to  cities 
of  not  less  than  50,000  nor  more  than  100,000  (Evans- 
rille),  p.  65. 
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So  -when  the  charter  was  adopted  the  arbitrary  front-foot 
rule  had  been  maintained  in  this  State  for  many  years 
under  the  sanction  of  the  Constitution,  State  and  federal, 
so  far  as  those  instruments  had  then  been  interpreted  by 
the  courts  of  last  resort^  and  the  constitutional  objections 
that  have  since  arisen  could  not  then  have  influenced  the 
lawmakers.  Snyder  v.  Town  of  Rockport,  6  Ind.  237; 
Cit'n  of  Indianapolis  v.  Irnberry,  17  Ind.  175 ;  Ooodrich  v. 
Turnpike  Co.,  26  Ind.  119 ;  Bright  v.  McCullough,  27  Ind, 
223;  Palmer  v.  Stumph,  29  Ind.  329;  £aw  v.  Turnpike 
Co.,  80  Ind.  77. 

The  ruling  in  Adams  v.  City  of  Shelbyvillej  154  Ind* 
467,  lends  no  support  to  the  Indianapolis  charter  in  respect 
to  the  questions  here  involved.  The  charter  has  no  such 
foundation  to  stand  upon  as  the  Barrett  law.  By  the  latter 
statute  tlje  common  coimcil  is  expressly  authorized  to  pay 
any  part  of  the  cost  of  a  street  improvement  from  the  gen- 
eral treasury.  By  the  latter  statute  it  is  also  expressly  pro- 
vided that  the  cost  of  an  improvement  shall  be  estimated 
by  the  front-foot  rule ;  that,  preparatory  to  the  assessment 
by  the  common  council,  the  city  engineer  shall  apportion 
the  cost  per  front  foot  and  report  his  act  to  the  council,  and 
the  council  shall  thereupon,  after  the  publication  of  notice 
giving  contents  of  report  and  fixing  a  time  and  place  for  the 
hearing  of- grievances,  and  having  considered  all  grievances, 
approve  such  report,  or  change  and  alter  the  same  as  made 
on  the  frontage  rule,  and  finally  determine  and  fix  the 
amount  of  assessment  that  each  abutter  shall  pay. 

These  provisions  of  the  Barrett  law,  which  underlie 
the  decision  in  Adams  v.  City  of  Shelbyville,  supra,  are 
wholly  omitted  from  the  charter,  both  in  terms  and  prin- 
ciple. It  is  a  familiar  rule  that  the  power  to  tax  can  be 
conferred  only  by  statute  and  exercised  only  in  the  mode 
appointed  therein. 

Section  74  of  the  charter  act  (as  amended  Acts  1899, 
p.  558),  provides:    "If  said  board  shall  finally  order  such 
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improvement,  ♦  *  *  and  let  the  contract  for  the  same, 
the  cost  of  any  street  or  alley  improvement  shall  be  esti- 
mated according  to  the  whole  length  of  the  street  or  alley 

*  *  *  per  running  foot,  and  the  total  cost  thereof  *  *  * 
shall  be  apportioned  upon  the  lands  or  lots  abutting  thereon 

*  *  *.  Such  city  shall  be  liable  to  the  contractor  for 
the  contract  price  of  such  improvement  to  the  extent  of  the 
moneys  actually  received  by  such  city  from  the  assessments 
for  such  improvement  *  *  *  and  the  owners  of  prop- 
erty bordering  on  such  street  or  alley  shall  be  liable  to  the 
city  for  their  proportion  of  the  cost,  *  *  *  in  the 
ratio  of  the  front  line  of  their  land  or  lots,  whether  platted 
or  not,  owned  by  them,  to  the  whole  cost  of  the  improve- 
ment." 

There  is  nowhere  in  the  law  any  shadow  of  authority  for 
the  board  of  public  works,  the  only  body  having  authority 
to  make  assessments,  to  change  the  method  or  basis  of  dis- 
tributing the  cost  of  an  improvement  from  the  frontage 
rule.  With  respect  to  the  assessments,  the  board  has  no 
discretion,  no  right  of  judgment.  The  language  conferring 
the  power  to  make  the  assessments  specifically  directs  how 
the  power  shall  be  exercised.  The  limit  of  their  power  and 
duty  is  to  carry  out  the  mandate  of  the  legislature  and  to 
"apportion  the  total  cost  of  the  improvement  upon  the  lands 
and  lots  abutting  thereon",  and  having  determined  the  cost 
of  an  improvement,  by  making  a  contract  therefor,  and  as- 
certained, by  measurements  and  mathematical  calculations, 
the  pro  rata  share  of  each  abutter,  to  write  down  the  several 
amounts  as  final  assessments,  showing  in  the  roll  thus  made 
a  description  of  each  piece  of  property,  the  name  of  the 
owner  and  total  pro  rata  assesssment  against  each  lot. 
When  the  assessment  roll  is  thus  completed  the  department 
of  works  shall  prepare  and  deliver  a  duplicate  thereof  to 
the  department  of  finance,  and  the  duty  and  authority  of 
the  board  of  works  in  relation  to  the  assessments  is  at  an 
end.     When  the  work  is  completed  and  approved  by  the 
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action  is  had  upon  the  resolution,  the  board  is  then  required 
to  prepare  a  roll  of  all  property  damaged  or  benefited  by  the 
opening  of  the  proposed  street,  and  names  of  owners,  and 
shall  thereupon  assess  the  damages  and  benefits  to  each 
piece  of  property  on  said  roll.  Upon  the  completion  of  said 
assessments  the  board  shall  cause  a  written  notice  to  be 
served  upon  the  owner  of  each  piece  of  property,  showing 
the  amount  of  the  assessment  and  naming  a  place  and  time, 
not  less  than  ten  days,  when  the  board  will  hear  all  persons 
feeling  aggrieved  on  the  question  of  the  amount  of  the 
awards  and  assessments;  and  if  such  owner  is  a  non-resi- 
dent, notice  shall  be  given  by  publication ;  and  if  a  minor, 
the  board  shall  by  the  proper  proceeding  procure  the  ap- 
pointment of  a  guardian  for  such  infant,  and  then  serve 
such  notice  upon  such  guardian.  And  upon  the  day  fixed 
the  board  shall  hear  all  remonstrances  and  shall  thereupon 
sustain  or  modify  such  awards  and  assessments;  and  any 
person  feeling  aggrieved  by  this  final  action  of  the  board 
may  within  twenty  days  appeal  from  the  board  to  the  cir- 
cuit or  superior  court,  and  such  court  shall  hear  the 
question  of  damages  and  benefits  de  novo,  and  confirm, 
lower,  or  increase  the  sum  as  it  may  deem  just. 

Upon  completion  of  the  assessment  roll  in  this  way  the 
same  shall  be  forthwith  delivered  to  the  department  of 
finance,  and  the  assessments  from  that  time  shall  be  a  lien 
upon  the  property,  superior  to  all  liens  except  taxes.  The 
department  of  finance  shall  at  once  prepare  a  duplicate  of 
the  assessment  roll  and  deliver  it  to  the  city  treasurer  "and 
the  duties  of  the  treasurer  and  the  department  of  finance, 
in  respect  thereto,  shall  be  the  same  as  are  hereinafter  more 
specifically  prescribed  with  regard  to  assessments  for  street 
improvements." 

By  the  language  just  quoted,  it  is  obvious  that  the  legis- 
lature had  in  mind,  at  the  time,  the  method  to  be  pursued  in 
assessing  the  cost  of  a  street  improvement,  a  subject  that 
next  follows  in  the  statute,  and  equally  obvious  from  the 
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foregoing  provisions  that  it  knew  not  only  what  is  meant 
\ff  a  hearing  as  to  benefits,  but  was  capable  of  employing 
apt  and  suitable  language  in  expressing  that  meaning.  Can 
it  be  then  that  a  legislature,  feeling  it  expedient  to  provide 
in  such  elaborate  detail  for  due  process  of  law  in  respect 
to  the  opening  of  streets,  in  providing  for  the  improvement 
of  streets,  after  prescribing  a  definite  and  fixed  rule  for  the 
guidance  of  assessing  officers,  a  rule  from  which  there  can 
be  no  departure  however  apparent  it  may  be  to  the  assessing 
officers  that  under  the  rule  the  amount  of  an  assessment  is 
in  excess  of  the  benefits,  should,  in  awarding  due  process  of 
law,  content  itself  with  a  single,  isolated  clause  in  a  subse- 
quent section,  that,  in  suits  to  enforce  the  assessment  made 
in  the  way  commanded,  the  defendant  "may  contest  the 
amount  of  the  assessment"?  To  say  that  a  hearing  as  to 
benefits  in  street  improvement  cases  is  contemplated  by  the 
act,  as  in  street  opening  cases,  is  to  admit  the  unanswerable 
question,  Why  did  the  legislature  deem  it  proper  and  neces- 
sary so  fully  to  prescribe  it  in  one  case,  and  omit  it  in  the 
other? 

It  is  also  a  familiar  rule  of  construction  that,  when  two 
inconsistent  provisions  appear  in  a  statute,  that  one  must 
stand  which  is  in  harmony  with  the  spirit  and  other  provi- 
sions of  the  same  act.  Here  it  is  imperatively  commanded 
that  the  total  cost  of  an  improvement  shall  be  apportioned 
upon  the  frontage  by  the  running  foot;  and  in  the  same 
section,  authorizing  the  defendant  to  contest  the  amount  of 
his  assessment,  it  is  subsequently  provided  that  in  such  suit 
the  court  shall  give  the  plaintiff  judgment  for  the  amount 
of  the  assessment,  principal,  interest,  and  costs.  It  seems 
to  me  that  what  is  meant  by  the  language  "may  contest  the 
amount  of  the  assessment,"  is  that  the  defendant  may  re- 
quire the  amount  to  be  brought  to  the  accurate  result,  as  it 
should  be,  from  a  due  application  of  the  law.  If  he  has 
been  assessed  on  fifty  feet,  and  he  owns  but  forty-five,  this 
irregularity  must  be  corrected,  and  the  court  give  judgment 


260  SUPREME  COURT  OF  INDIANA, 

City  of  Indianapolis  v.  Hdt. 

for  the. full  amount  of  the  aaaessmemt  as  it  would  have  been 
if  no  error  had  been  conaxnitted.  Under  this  construction, 
the  statute  becomes  one  consistent^  harmonious  system,  a 
system  that  not  only  makes  provision  for  the  making  of  im- 
provements, but  also  for  paying  for  the  same,  yet  »a  system 
violative  of  the  twenty-first  secticai  of  «our  Bill  of  Rights  and 
of  the  fifth  and  fourteenth  amendments  to  the  federal  Con- 
stitution. 

Finally,  conceding  that  the  charter  gives  to  property 
owners,  who  do  not  sign  the  waiver,  the  right  to  contest  the 
amount  of  their  assessment  on  the  basis  of  actual  benefits,  it 
is  very  certain  iihat  it  does  not  give  those  who  do  sign  a 
waiver  the  aame  right.  This  to  my  mind  is  one  of  the  chief 
vices  of  the  law.  I  am  loath  to  believe  that  the  lawmakers 
intended  that  one  class  of  abutters  should  pay  such  part  of 
the  cost  of  an  improvement  as  equals  the  sum  of  special 
benefits  received  by  them,  and  that  another  class  should  pay 
the  balance  of  the  cost  without  reference  to  the  question  of 
benefits.  The  dear  purpose  of  the  provision  is  to«ive  those 
who  are  unable  to  pay  the  exaction  in  a  lump  sum  the 
chance  to  save  their  property  by  paying  in  instalments 
through  a  long  term  of  years  at  a  moderate  rate  of  interest. 
The  purpose  is  to  benefit  those  of  small  means  without  in- 
juring the.  contractor  or  those  who  pay  in  full,  and,  while 
not  relieving  them  from  an  equal  and  just  share  of  the 
cost  of  an  improvement,  it  was  obviously  intended  to  put 
them  in  a  situation  to  pay  their  part  without  oppression  or 
serious  loss.  Surely  it  was  not  intended  that  the  impecu- 
nious person  should  pay  a  .greater  proportion  of  the  cost 
than  his  more  fortunate  neighbor,  yet  the  ruling  leads  to 
this  result.  If  those  who  do  not  avail  themselves  of  the 
right  to  pay  by  instalments  are  permitted  to  reduce  their 
assessments  to  the  sum  of  actual  benefits  received,  the  re- 
sult will  necessarily  follow  that  contractors  will  demand  an 
imf air  price  in  anticipation  of  a  loss  upon  this  class  of  as- 
sessments.   It  can  make  no  difference  to  those  who  are  pros- 
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peroufi  and  prepared  to  pay  in  full  whether  the  oontract 
priee  is  reasonable  or  unreasonable,  fair  or  unfair,  since  in 
no  event  can  they  be  required  to  pay  more  than  the  amount 
of  benefits  received.  It  is  therefore  that  class  of  abutters 
who  are  unable  to  pay  their  assessments  in  lump  sum,  and 
who  are  compelled  to  sign  a  waiver  to  secure  the  ri^t  to 
pay  by  instalments,  who  must  ultimately  bear  the  entire 
burden  of  exhorbitant  contracts  and  improvident  improve- 
ments. To  illustrate:  An  improvement  at  a  fair  price 
costs  $10^000,  but  the  sum  of  actual  special  benefits  con- 
ferred is  but  $5,000.  Those  owning  two-fiiths  of  the  front- 
age, are  able  and  will  pay  their  assessments  :in  full,  and  are 
assessed  the  total  sum  of  $4,000.  Those  owning  three- 
fitfths  of  the  frontage  are  not  able  to  pay  in  lump  sum,  and 
are  assessed  the  total  of  $6,000.  Those  owning  the  two- 
fifths  refuse  to  sign  a  waiver,  contest  for  actual  special  bene- 
fits, and  reduce  their  assessments  from  $4,000  to  $2,000. 
The  contractor  must  therefore  lose  $2,000  of  his  contract 
price.  But  suppose  the  contractor  anticipates  this  result 
and  naakes  his  bid  $13,000  instead  of  $10,000.  Then  there 
must  be  assessed  against  the  non-waivers  $5,200,  and  against 
those  who  sign  the  waiver  $7,800.  But  the  non-waivers 
will  require  a  reduction  of  the  sum  assessed  against  them, 
from  $5,200  to  $2,000,  the  sum  of  their  actual  benefits,  and 
the  contractor  must  even  then  be  content  with  $9,800, 
which  is  $200  less  than  a  fair  price  for  tlie  work ;  and  those 
who  signed  the  waiver  and  whose  special  benefits,  on  the 
same  ratio,  are  but  $3,000,  are  required  to  pay  $7,800, 
being  $4,800  in  excess  of  benefits,  and  the  excess  thus  ex- 
acted of  them  being  about  forty-eight  per  cent,  of  the  total 
sum  paid  for  the  work. 

Can  it  be  that  the  law  will  sanction  such  a  possibility  ? 
And  yet  it  is  much  more  than  a  possibility.  The  principle 
will  operate  in  some  degree  in  every  improvement  made.  If 
the  assessments  are  demanded  alike  from  all  abutters,  as 
originally  made  by  the  board  of  works,  as  I  think  it  was 
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intended  they  should  be,  then  the  extension  of  time  for  pay- 
ment, while  it  can  injure  no  one,  will  be  a  substantial  bene- 
fit to  those  of  small  means,  and  I  can  not,  therefore,  in  tho 
absence  of  clear  and  explicit  terms,  yield  to  that  construc- 
tion of  the  law  which  will  accord  to  the  prosperous  the  right 
to  demand  that  his  assessment  shall  not  exceed  his  benefit, 
when  the  exercise  of  that  right  will  effect  a  material  increase 
in  the  burden  of  the  hapless  cottager  who  must  choose  be- 
tween the  dire  alternatives  of  giving  up  his  property  or  sub- 
mitting to  an  unjust  exaction.  A  statute  intended  as  a 
beneficence  to  that  class  of  society  whose  rights  the  law 
cautiously  guards. should  not,  by  construction,  be  turned 
into  an  instrument  of  oppression.  It  is  no  answer  to  say 
that  the  waiver  constitutes  a  new  contract  upon  a  suflScient 
consideration,  made  with  the  eyes  open,  when  the  statute 
shows  upon  its  face  that  such  contracts  are,  or  may  be, 
which  amounts  to  the  same  thing,  secured  by  a  species  of 
coercion. 

Dissenting  Opinion. 

Baker,  C.  J. — It  is  said  that  the  provisions  in  reference 
to  a  notice  and  a  hearing  contained  in  section  73  of  the  In- 
dianapolis charter  of  1891,  together  with  the  opportunity 
afforded  the  property  owner  to  defend  against  the  fore- 
closure suit  mentioned  in  section  75  as  amended  in  1895, 
exempt  the  charter  from  the  operation  of  the  constitutional 
principles  promulgated  in  the  Norwood-Baker  case. 

Section  73  directs  the  board  of  public  works,  whenever 
it  orders  the  improvement  of  a  street,  to  "adopt  a  resolu- 
tion to  that  effect".  "Notice  of  such  resolution  shall  be 
published,  remonstrances  heard,  said  original  resolution 
modified,  confirmed,  or  rescinded,  in  the  same  manner  as 
heretofore  more  specifically  provided  by  this  act  with  regard 
to  the  condemnation  of  property  and  the  opening  of  streets. 
If  such  original  resolution  be  confirmed  or  modified,  it  shall 
be  final  and  conclusive  on  all  persons,  unless  within  ten 
days  thereafter  two-thirds  of  all  the  resident  freeholders 
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upon  such  street  or  alley  remonstrate  against  such  improve- 
ment. In  case  of  such  remonstrance,  the  improvement  shall 
not  take  place  unless  specifically  ordered  by  an  ordinance 
within  sixty  days  thereafter,  passed  by  a  two-thirds  vote  of 
the  coiincil,  and  approved  by  the  mayor." 

Section  74  and  following  provide  how,  after  an  improve- 
ment has  been  determined  upon,  the  cost  shall  be  appor- 
tioned and  collected.  It  seems  clear,  therefore,  that  section 
73  can  have  relation  to  no  question  except  the  advisability 
of  undertaking  the  improvement.  And,  since  the  city  has 
the  absolute  authority  to  order  the  improvement  to  be  under- 
taken against  the  unanimous  protest  of  the  property  owners, 
the  remonstrance  evidences  no  higher  legal  right  than  the  old 
petition  to  the  king.  Quill  v.  City  of  Indianapolis,  124 
Ind.  292,  7  L.  R.  A.  691;  Barber,  etc.,  Co.  v.  Edgerton, 
125  Ind.  455;  Adams  v.  City  of  Shelbyville,  154  Ind.  467. 
This  section  73  does  not  impair  any  constitutional  right,  be- 
cause the  city  could  have  been  granted  authority  to  decide 
upon  the  necessity  of  the  improvement  without  giving  the 
property  owners  an  opportunity  to  express  their  opinion  on 
that  question.  But,  equally,  this  section  does  not  protect 
the  owner  in  his  constitutional  rights  in  reference  to  the 
method  of  assessing  his  property,  because  that  question  is 
governed  exclusively  by  subsequent  sections. 

This  plain  meaning  can  not  properly  be  overcome,  I 
think,  by  any  commixture  of  section  73  and  the  provisions 
of  the  charter  in  reference  to  the  condemnation  of  property. 
Section  63  (Acts  1891,  p.  171)  provides:  "Whenever  the 
board  of  public  works  shall  desire  to  appropriate  *  *  * 
any  property  *  *  *  it  shall  adopt  a  resolution  to  that 
effect,  describing  the  property  which  may  be  injuriously  or 
beneficially  affected,  and  shall  cause  notice  of  such  resolu- 
tion to  be  published  in  some  daily  newspaper  of  general  cir- 
culation in  such  city  once  each  week  for  two  weeks.  Such 
notice  shall  name  a  date,  after  the  last  day  of  publication, 
at  which  said  board  will  receive  or  hear  remonstrances  from 
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persons  interested  in  or  affected  liierebj.  Said  board  shall 
consider  such  remonstrances,  if  any,  and  thereupon  take 
final  action,  confirming,  modiying  or  rescinding  tTir  orig- 
inal  resolution.  Such  action  shall,  be  final  and  conclusive 
upon  all  persons.'^  Sections  64-68  direct  that,  after  the 
condemnation  has  been  determined  upon^  the  board  shall 
cause:  a  list  to  be  prepared  of  the  persons  and  property  af- 
fected*  by  the  condemnation;  shall  proceed  to  award  the 
damages  siLstained  and  to  assess  the  benefits  accruing  to  each 
piece  of  property  on  the  list ;  shall  liiereupon  cause  written 
notice  to  be  served  upon  each-  owner  showing  the  amount  of 
his  award  or  assessment  and  fixing  a.  time  and  place  for  him 
to  remonstrate  against  the  amoxmt  of  his  award  or  assess* 
ment ;  and  shall,  after  a  hearing  upon  the  remonstrances, 
decide  the  amount,  from  which  decision  the  owner  may 
appeal  to  the  circuit  court  of  the  county.  It  thus  appears 
that  in  condemnation  cases  the  property  owner  ha»  his 
constitutional  rights  fully  protected ;  but  this  protection  is 
found  wholly  in  sections  64-68.  The  hearing*  in  section  63 
is  on  the  advisabiUty  of  the  board's  piy>ceeding  with  its  de- 
clared intention  to  condemn  certain  property.  And  see* 
tion  73,  where  it  directs  that  ^^notice  of  such:  resolution  shall 
be  published,  remonstrances  heard,  said  original  resolution 
modified,  confirmed,  or  i^scinded,  in  the  same  manner  as 
heretofore  more  specifically  provided  by  this  act  with  regard 
to  the  condemnation  of  property*',  refers  to  section  68  and 
not  at  all  to  sections  64-68. 

I  do  not  perceive  how  the  sum  of  a  naught  and  a*  definite 
quantity  differs  in  value  from  the  definite  quantity  standing 
alone;  and  I  therefore  believe  that  the  property  owners- 
constitutional  safeguards  must  be  looked  for  in  sections 
74-82  wliich  alone  refer  to  the  apportionment  and  collection 
of  special  assessments  for  street  improvements. 

These  sections  in  clear  and  mandatory  language  require 
the  board  of  public  works  to  assess  against  the  abutting 
property  the  total*  cost  of  the  improvement  by  the  arbitrary 
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froHtrfoot  rute,  to  make  out  an  asBessment  roll  aooordingly, 
and  to  deliver  the  roll  to  t^e  department  of  finance.  With 
that,  the  duties  of  the  board  of  public  works  are  at  an  end. 
There  is  no  provision  in  the  charter  similar  to  section  seven 
of  the  Barrett  law  by  which  the  board  of  public  works  is  au- 
thorized or  compelled,  on  a  hearing  after  notice  thereof,  to 
alter  or  amend  the  roll  so  that  the  assessments  shall  not 
exceed  the  special  benefits  actually  received.  It  is  not  pre- 
tended that  the  board  of  public  works  may  disregard  the 
arbitrary  front-foot  rule  and  lay  assessments  on  some  other 
basis.  So  far,  then,  as  the  board  is  odneemed,  the  statute 
exsludes  the  consideration  of  special  benefits  actually  re- 
ceived. 

But  it  is  claimed  that  amended  section  75  gives  the  cir- 
cuit court,  when  the  contractor  comes  to  foreclose  his  lien, 
a  power  that  renders  harmless  the  arbitrary  front-foot 
method  required  of  the  board  of  public  works.  The  section 
states  that  the  property  owner  who  has  not  signed  a  waiver 
'^av  contest  the  amount  of  his  assessment".  This  is  con- 
strued  to  mean  that  the  property  owner  may  require  tile 
court  to  go  into  the  question  of  special  benefits  actually  re- 
ceived a»  a  matter  of  fact  and  to  enter  judgment  for  an 
amount  not  exceeding  such  benefits.  For  reasons  set  forth 
at  length  in  the  dissenting  opinion  in  Adams  v.  City  of 
ShelbyvMe,  154  Ind.  467,  I  think,  this  method  of  interpre- 
tation ignores  the  context,  disregards  preceding  sections, 
and  violates  the  entire  scope  and  manifest  intent  of  the 
act.  Furthermore-,  in-  my  judgment,  the-  method  is  self- 
destructive  by  proving  that  the  property  owner  would  have 
the  same  right  to  require  the  circuit  court  to  determine 
from  evidence  what  his  special  benefits  actually  were,  even 
if  the  words  in  question  were  omittedi  from  the  statute. 
llie  interpretation  results-  from  the  following  argument  as 
I  uad«!^and  it:  The  constitutional  principle  requiring 
that  a  special  assessment  for  street  improvements  shall  not 
eauseed  the  special  benefits  in  fact  received  is  a  limitation 
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and  restriction  upon  the  amount  of  such  assessment ;  there- 
fore the  words  "may  contest  the  amount  of  his  assessment" 
include  the  right  of  the  property  owner  to  show,  that  his 
assessment  was  not  made  according  to  the  constitutional 
principle  and  the  power  of  the  court  to  hear  and  determine 
what  the  assessment  should  be  according  to  the  Constitu- 
tion. In  my  opinion,  a  property  owner  need  not  depend 
upon  the  grace  of  the  legislature  to  enable  him  to  assert 
in  court  a  right  conferred  directly  by  the  Constitution.  If 
this  be  true,  it  would  follow  that  when  the  contractor  begins 
his  foreclosure  suit  in  a  court  of  equity  the  defendant  would 
have  the  right  to  answer  that  the  assessment  was  not  made 
according  to  the  constitutional  principle,  without  having  to 
point  the  court  to  some  statute  authorizing  that  defense. 
And  this  result,  I  take  it,  is  arrived  at  by  the  majority  in 
holding  that  "Any  mode  of  assessment  prescribed  by  the 
legislature,  whether  the  front-foot  rule  or  any  other,  is  to 
be  regarded  as  subject  to  this  condition  [the  constitutional 
restriction],  and,  unless  inquiry  into  the  question  of  special 
benefits  is  excluded  or  prohibited  by  the  statute,  such  in- 
quiry may  properly  be  made  by  any  tribunal  before  which 
the  question  of  the  collection  of  an  assessment  is  brought." 
That  is :  The  statute  requires  the  board  of  public  works  to 
make  the  assessments  by  the  front-foot  rule;  but  the  con- 
tractor must  go  into  court  to  foreclose ;  and  the  court,  unless 
prohibited  by  the  statute,  may  inquire  into  special  benefits 
in  fact  received  and  render  judgment  for  the  amount 
thereof.  It  is  plain  that  the  omission  of  the  words  from 
the  statute  "may  contest  the  amount  of  his  assessment'' 
would  not  be  a  statutory  prohibition  of  the  right  of  the 
court  to  conduct  an  inquiry  into  special  benefits. 

So  the  question  becomes :  What  is  the  power  of  a  court 
of  equity  in  a  foreclosure  suit  wherein  the  plaintiff  seeks  to 
recover  upon  a  special  assessment  for  street  improvements, 
laid  by  the  assessing  officers  according  to  the  front-foot  rule 
under  a  statute  that  does  not  authorize  them  to  pursue  any 
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other  method  ?  The  property  owner  answers  that  the  assess- 
ment was  made  by  the  board  of  public  works,  the  assessing 
oflScers,  according  to  an  unconstitutional  method.  The 
plaintiff  replies,  in  avoidance,  that  the  court  is  a  court  of 
equity  and  has  the  power  in  this  proceeding  to  make  and 
collect  an  assessment  according  to  constitutional  principles. 
In  coming  to  a  conclusion  that  would  require  circuit  courts 
to  sustain  and  act  upon  such  a  reply,  the  majority  hold,  as 
I  understand  them,  that  the  general  grant  of  power  to  im- 
prove streets  carries  with  it  as  an  incident  the  right  to  use 
the  means  essential  to  the  legitimate  exercise  of  that  power. 
In  concrete  form,  and  applied  to  the  present  case,  the  propo- 
sition is  this:  The  city  has  a  general  grant  of  power  to 
improve  streets;  even  if  the  city  officers  are  required  to 
make  the  assessment  by  the  front-foot  rule,  the  court,  in  a 
suit  to  foreclose  such  an  assessment,  has  the  right,  as  an 
incident  to  the  city's  general  power,  to  use  the  means  essen- 
tial to  the  constitutional  exercise  of  the  power  to  improve 
streets. 

In  further  support  of  their  conclusion,  the  majority  apply 
to  the  assessments  made  by  the  board  of  public  works  the 
holding,  in  Adams  v.  City  of  Shelbyville,  that  the  engineer's 
report  by  the  front-foot  rule,  as  required  by  section  six  of  the 
Barrett  law,  was  to  be  treated  only  as  prima  facie  correct. 
But  there  is  a  vast  difference  between  the  Barrett  law  and 
the  Indianapolis  charter.  Under  the  Barrett  law  it  was  held 
that  the  front-foot  rule  prescribed  in  sections  three  to  six  was 
not  binding  upon  the  council  because  in  section  seven  was 
found  a  power  in  the  council,  on  a  hearing  after  notice  to  the 
property  owners,  to  change  the  basis  of  assessment  from 
frontage  to  special  benefits  actually  received ;  and  that  there 
was  no  assessment  until  one  was  made  by  the  council  after 
the  hearing.  Under  the  Indianapolis  charter  there  is  no 
provision  similar  to  section  seven  of  the  Barrett  law.  The 
board  of  public  works  are  definitely  commanded  to  assess 
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by  frontage.  It  is  not  contended  that  they  may  take  actual 
special  benefits  into  account.  The  contractor  brings  into 
court  an  assessment  by  frontage.  If  the  court  is  not  limited 
to  determining  whether  or  not  the  assessment  is  correct  by 
the  rule  under  which  the  statute  commanded  the  assessii^g 
officers  to  lay  it  (and  on  this  question  alone  is  the  assessment 
merely  prima  facie  correct),  but  has  the  power  to  decide 
what  the  property  owner  ought  to  pay  by  the  rule  of  actual 
special  benefits,  it  was  supererogation  for  the  court  to  base 
its  decision  upholding  the  Barrett  law  on  the  power  given  by 
section  seven  to  the  assessing  officer  to  adopt  actual  special 
benefits  as  the  basis  of  assessment ;  for  under  the  Barrett  law 
as  well  as  under  the  Indianapolis  charter,  the  collection  of 
assessments  may  be  resisted  in  court. 

The  power  of  a  court  of  equity  in  a  foreclosure  suit  upon 
a  special  assessment,  laid  by  the  city's  assessing  officers  ac- 
cording to  frontage,  was  definitely  decided,  in  my  opinion, 
by  the  Supreme  Court  of  the  United  States  in  the  Norwood- 
Baker  case.  The  Ohio  statute  gave  the  village  the  option  of 
adopting  by  ordinance  the  front-foot  method  or  the  method 
of  measuring  the  assessments  by  benefits  actually  received. 
The  village  chose  the  front-foot  method.  The  court  said: 
"The  assessment  was  in  itself  an  illegal  one  because  it  rested 
upon  a  basis  that  excluded  any  consideration  of  benefits.  A 
decree  enjoining  the  whole  assessment  was  therefore  the 
only  appropriate  one."  The  court  announced  the  self- 
evident  proposition  that  the  basis  of  frontage  in  and  of  itself 
necessarily  excludes  the  consideration  of  special  benefits 
actually  received.  If  this  be  true  of  an  assessment  by  front- 
age under  a  statute  that  gave  the  village  an  option  of 
methods,  why  is  it  not  true  of  an  assessment  by  frontage 
under  a  statute  that  gives  the  city  no  option  ? 

The  Supreme  Court  of  the  United  States  decided  that  "a 
decree  enjoining  the  whole  assessment  was  therefore  the 
only  appropriate  one^',  because,  as  I  view  it,  the  court  of 
equity,  when  the  defendant  interposed  his  constitutional 
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guaranties  as  a  defense,  as  he  had  the  right  to  do  without 
the  consent  or  over  the  prohibition  of  the  legislature,  was 
bound  to  protect  his  rights  by  declaring  the  statute  that  au- 
thorized the  frontage  method  and  the  ordinance  under  that 
statute  to  be  unconstitutional.  But  this  court  is  now  de- 
ciding (what  the  Supreme  Court  of  the  United  States  had 
the  opportunity  and  refused  to  hold)  that  it  is  the  duty  of 
the  court  of  equity  to  treat  an  assessment  by  frontage,  which 
is  final  so  far  as  the  city  is  authorized  t;o  act,  as  only  prima 
facie  evidence  of  the  amount  the  defendant  ought  to  pay  on 
the  basis  of  special  benefits  actually  received,  and  to  deter- 
mine from  all  the  evidence  what  that  amount  really  is. 
Thus,  the  court  of  equity  lays  a  constitutional  assessment 
and  enters  final  judgment  for  its  payment  in  the  one  pro- 
ceeding. Thus,  the  property  owner  is  given  no  opportunity 
to  pay  his  assessment  laid  according  to  constitutional  prin- 
ciples except  with  the  addition  of  costs  and  his  adversary's 
attorneys'  fees,  though  he  may  have  stood  ready  from  the 
beginning  to  pay  his  assessment  on  that  basis  if  the  city 
could  and  would  have  given  him  the  chance.  Thus,  the 
court  of  equity,  exclusively  an  agency  of  the  judicial  de- 
partment of  the  State,  provides  the  method  of  laying  assess- 
ments,— exclusively  a  power  of  the  legislative  department; 
and  makes  the  assessment, — exclusively  a  function  of  the 
administrative  department.  Thus,  the  court  of  equity  is 
required  to  hold  an  act  which  commands  the  city  to  assess 
by  frontage  to  be  unobnoxious  to  the  constitutional  guar- 
anty of  the  basis  of  actual  benefits,  because  it  is  the  duty  of 
the  court  of  equity  to  disregard  the  basis  of  the  assessment 
sued  upon  (and  therefore  the  statute  that  prescribed  that 
basis)  and  to  inquire  de  novo  and  determine  for  itself  what 
the  assessment  should  be  on  the  constitutional  basis. 

It  may  be  that  the  Supreme  Court  of  the  United  States 
will  decide  that  a  controversy  over  street  assessments  be- 
tween citizens  of  the  same  State,  under  a  statute  providing 
ample  notice  of  assessments  by  frontage  and  affording  due 
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opportunity  to  property  owners  to  be  heard  on  the  question 
whether  the  assessments  have  been  equally  and  properly 
apportioned  by  frontage,  presents  no  Federal  question.  It 
may  be  that  the  rulings  announced  in  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616,  and  in  other  cases  cited 
in  the  majority  opinion  herein,  will  be  held  to  be  controlling 
in  cases  like  the  present  one.  But,  until  then,  I  think  the 
principles  promulgated  in  Norwood  v.  Baker,  should  be 
frankly  followed. 


Crist  v.  The  Wayne  International  Building  and 

Loan  Association. 

[No.  18,793.    Filed  June  5,  1900.     Rehearing  denied  July  10,  1900.] 

f^J^  Appeal. — Joint  Assignment  of  Errors. — An  assignment  of  errors 

joined  in  by  one  who  did  not  appear  in  the  court  below,  and  who 
took  no  exception  to  any  action  or  ruling  of  the  court,  is  insufficient. 

From  the  Huntington  Circuit  Court.     Affirmed. 

T.  O.  Smith,  for  appellant. 

J,  M.  Hatfield  and  Griffith  &  Flinn,  for  appellee. 

MoNKs^  J. — Appellee  brought  this  action  to  foreclose  a 
mortgage  on  real  estate,  executed  by  appellants,  Jennie 
Crist  and  Lyman  C.  Crist,  her  husband,  to  secure  an  in- 
debtedness evidenced  by  a  bond  executed  by  said  Jennie 
Crist.  Afterwards  the  appellant,  Minnie  Pashong,  upon 
her  application  showing  that  she  claimed  an  interest  in  the 
real  estate  described  in  said  mortgage  superior  to  and  free 
from  the  lien  of  said  mortgage,  was  by  the  court  made  a 
defendant  to  this  action.  Appellant  Jennie  Crist  made 
default.  After  issues  were  joined  the  cause  was  tried  by  the 
court,  special  finding  of  facts  made,  and  conclusions  of  law 
stated  thereon  in  favor  of  appellee,  and,  over  a  motion  for 
a  new  trial  by  appellants  Lyman  C.  Crist  and  Minnie  Pas- 
hong, a  decree  of  foreclosure  was  rendered  ordering  the  sale 
of  said  real  estate  to  pay  the  indebtedness  secured  by  said 
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mortgage.  Appellants,  Lyman  C.  Crist,  Jennie  C.  Crist, 
and  Minnie  Pashong  join  in  the  assignment  of  errors. 

The  rulings  of  the  court  assigned  as  errors  affect  only 
the  appellants  Lyman  C.  Crist  and  Minnie  Pashong,  either 
jointly  or  severally,  and  no  ruling  or  action  of  the  court 
affecting  all  the  appellants  jointly  is  assigned  as  error.  It 
is  evident  that  said  assignment  of  errors  was  not  good  as  to 
appellant  Jennie  Crist,  who  did  not  appear  in  the  court 
below,  and  who  took  no  exception  to  any  action  or  ruling 
of  the  court. 

It  is  settled  law  in  this  State  that  if  several  appellants 
join  in  an  assignment  of  errors  it  must  be  good  as  to  all  the 
persons  joining  therein,  or  it  will  be  insuflScient  as  to  each 
of  them.  Ewbank's  Manual,  §138 ;  Sweeney  Co.  v.  Fry, 
151  Ind.  178,  181,  182,  and  cases  cited;  Elliott's  App. 
Proc.  §839. 

Judgment  affirmed. 


Moore,  Administrator,  r.  Moork  et  al. 

[No.  19,171.    Filed  May  15,  1900.    Rehearing  denied  July  10,  1900.] 

EzBCUTORS  AND  ADMINISTRATORS.— ^o/e  of  Real  Estate  to  Pay  Debts. 
— Contract  with  Administrator  and  Heirs  for  Saie. — Administrator 
instituted  proceedings  to  sell  real  estate  to  pay  debts.  A  cross- 
complaint  therein  was  filed  setting  forth  that  under  an  agreement 
of  sale  with  the  administrator  and  the  heirs  the  cross-complainant 
took  possession  of  the  real  estate  and  made  valuable  improvements 
thereon,  and  asking  that  cross-complainant  be  given  a  first  lien  on  the 
proceeds  of  the  sale  for  the  value  of  the  improvements.  Held,  that 
the  cross-complaint  did  not  state  a  cause  of  action. 

From  the  Boone  Circuit  Court.     Reversed  in  part. 

I.  M.  Sharp,  for  appellant. 

C.  M.  Oreenlee,  B.  R,  Gall  and  A.  J,  Shelby,  for  appel- 
lees. 

Monks,  J. — Appellant  commenced  this  proceeding  to 
aell  the  real  estate  of  his  intestate,  described  in  the  petition, 


n 
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to  pay  debts.  Charles  J.  and  Ada  Fox  were  made  defend- 
ants to  said  petition  to  answer  as  to  their  interest,  if  any, 
in  said  real  estate.  Ada  Fox  filed  a  cross-complaint,  asking 
that  she  be  reimbursed  for  valuable  and  lasting  improve- 
ments made  by  her  on  said  real  estate,  and  for  other  relief. 
After  issues  were  joined,  the  cause  was  tried  by  the  court, 
and,  over  appellant's  motion  for  a  new  trial,  said  real  estate 
was  ordered  sold,  and  that,  after  applying  a  part  of  the 
proceeds  of  the  sale  to  the  payment  of  the  debts  of  said  de- 
cedent, said  Ada  Fox  be  paid  the  sum  of  $800  to  reimburse 
her  for  the  improvements  made  by  her  on  safd  real  estate, 
and  the  remainder  to  be  accounted  for  by  said  adminis- 
trator. 

The  assignment  of  errors  calls  in  question  the  sufficiency 
of  the  cross-complaint  of  Ada  Fox. 

The  allegations  of  the  cross-complaint  of  Ada  Fox  are 
substantially  as  follows :  That  Willis  E.  Moore  died  intes- 
tate in  September,  1896,  the  owner  of  the  real  estate  de- 
•  scribed  in  the  petition,  leaving  as  his* only  heirs  his  sons 
Jonathan  J.,  David  A.,  and  Willis  C.  Moore;  that  said 
Jonathan  J.  was  duly  appointed  administrator  of  his  estate ; 
that  in  1897  the  ccoss-complainant  entered  into  an  oral 
agreement  with  said  Jonathan  J.  Moore,  administrator,  and 
the  other  heirs,  that  said  administrator  was  to  obtain  an 
order  of  court  to  sell  said  real  estate  at  private  sale,  and 
convey  the  same  to  this  cross-complainant,  for  which  she 
was  to  pay  $1,200;  that  under  said  agreement  she  took  pos- 
session of  said  real  estate,  and  while  in  possession  thereof 
she  made  lasting  and  valuable  improvements  thereon  in  re- 
building the  dwelling-house  and  outhouses  and  fences,  to 
the  value  of  $1,050 ;  that  said  real  estate,  by  reason  of  said 
improvements,  has  been  greatly  enhanced  in  value,  and  is 
now  worth  $2,500,  and  without  them  would  not  be  worth 
over  $1,200;  that  this  cross-complainant  took  possession  of 
said  real  estate  and  made  said  lasting  improvements  thereon, 
relying  upon  the  statement  made  and  the  agreement  en- 
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tered  into  with  said  parties  as  herein  set  forth;  that  said 
parties  and  said  administrator  at  the  time  of  making  said 
agreement  represented  to  this  cross-complainant  that  said 
estate  was  solvent^  and  that  said  real  estate  would  not  he 
needed  by  said  administrator  to  pay  the  liabilities  of  said 
estate ;  that  said  administrator  and  said  parties  have  failed 
and  refused  to  carry  out  their  part  of  said  agreement,  or 
any  part  thereof.  Prayer  that  the  court  "order  said  admin- 
istrator to  sell  said  real  estate  and  the  improvement^ 
thereon,  and  that  the  cross-complainant  be  given  a  first  lien 
on  the  proceeds  of  said  sale  for  $1,400,  the  present  value  of 
said  improvements,*'  etc. 

The  devisee  or  heir  of  real  estate  takes  the  same  subject 
to  the  indebtedness  of  the  deceased.  Baker  v.  OriffiU,  83 
Ind.  411,  416 ;  Moncrief  v.  Moncrief,  73  Ind.  587 ;  Wealcley 
V.  Conradt,  56  Ind.  430. 

In  this  State  the  real  and  personal  estate  of  a  decedent 
are  equally  chargeable  with  the  payment  of  his  debts,  it 
being  provided,  however,  that  the  real  estate  can  only  be 
sold  when  the  personal  estate  has  been  exhausted,  or  is  in- 
sufficient for  the  payment  of  debts.  Fiscus  v.  Moore,  121 
Ind.  547,  552,  553,  7  L.  R.  A.  235.  Under  our  statutes 
the  real  estate  is  as  completely  subject  to  the  debts  of  the 
intestate  as  the  personal  estate,  and  when  the  personal  estate 
IB  sufficient  to  pay  the  debts  of  the  intestate,  yet  if  it  is 
wasted  by  the  administrator  the  real  estate  may  be  sold  for 
the  payment  of  debts  of  the  intestate,  even  though  the  heirs 
have  sold  and  conveyed  the  same  to  third  parties.  Fiscus 
V.  Moore,  supra;  Nettleton  v.  Dixon,  2  Ind.  446 ;  Henry's 
Prob.  Law,  §188.  It  is  evident,  therefore,  that  a  pur- 
chaser from  the  heirs  acquires  precisely  the  same  right 
and  interest  the  heirs  have,  and  no  more,  and  he  is  bound 
to  know  that  until  the  estate  is  finally  settled  the  sale  of  the 
real  estate  may  become  necessary  for  the  payment  of  debts. 
Henry's  Prob.  Law,  §§189,  195 ;  Chapman  v.  Sullivan,  128 
Ind.  50. 
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It  is  clear,  therefore,  that  the  rights  or  interests  in  said 
real  estate,  if  any,  acquired  by  appellee  Ada  Fox  from  the 
heirs  of  said  decedent  under  the  alleged  oral  agreement,  are 
subject  to  the  debts  of  said  deceased,  and  she  is  entitled  to 
no  relief  or  protection  in  this  proceeding  on  account  of  any 
such  rights  or  interests  acquired  from  the  heirs.  Fiscvs 
V.  Moore,  121  Ind.  547,  553. 

The  consent  of  the  administrator  to  a  sale  of  the  land  by 
the  heirs  does  not  devest  the  creditor  of  his  right  to  have  his 
debt  made  out  of  the  land,  nor  estop  the  administrator  from 
procuring  an  order  of  sale  to  pay  such  creditor.  Moncrief 
V.  Moncrief,  73  Ind.  587,  591 ;  Baker  v.  OriiJitty  83  Ind. 
411,  415. 

An  administrator  has  no  right  to  the  possession  of  the 
real  estate  of  his  decedent,  but  the  title  to  the  same,  with 
the  right  of  possession,  vests  at  the  instant  of  the  death  of 
the  intestate  in  his  heirs  subject  to  the  debts  of  the  intestate, 
and  they  take  and  retain  such  title  with  all  the  rights  and 
incidents  belonging  thereto  subject  to  the  right  of  the  ad- 
ministrator to  procure  an  order  to  sell  the  same  to  pay  said 
debts. 

An  executor  or  administrator  has  no  authority  to  sell  the 
real  estate  of  his  decedent,  except  by  order  of  court,  in  the 
absence  of  a  testamentary  provision  authorizing  such  sale. 
Duncan  v.  Oainey,  108  Ind.  579,  584;  Edwards  v.  Haver- 
stick,  47  Ind.  138 ;  HanJcins  v.  Kimball,  57  Ind.  42 ;  Kid- 
well  V.  Kidwell,  84  Ind.  224.  An  estate  is  not  liable  for 
false  representations  or  other  torts  of  an  administrator. 
Riley  v.  Kepler,  94  Ind.  308,  311,  and  cases  cited. 

It  is  clear  that  the  administrator  had  no  authority  to 
make  the  contract  alleged  in  the  cross-complaint,  and  that 
the  appellee  Ada  Fox  acquired  no  right,  title,  or  interest 
whatever  in  or  to  said  real  estate  from  said  administrator 
under  said  contract.  She  was  bound  to  know  that  said 
administrator  had  no  authority  to  make  such  contract,  and 
that  she  acquired  no  right  thereunder  from  him  or  against 
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said  estate.  She  made  the  improvements  alleged  with  full 
knowledge  of  such  want  of  authority,  and  her  rights  are  no 
greater  than  they  would  have  been  if  the  administrator 
had  not  joined  in  said  oral  contract,  and  had  never  made 
any  agreement  or  representation  as  such.  It  is  clear  that 
said  cross-complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

So  far  as  the  judgment  orders  $800  of  the  proceeds  of 
the  sale  of  real  estate  paid  to  Ada  Fox,  and  adjudges  costs 
in  her  favor,  the  same  is  reversed,  with  instructions  for 
farther  proceedings  in  accordance  with  this  opinion. 


Harris  v.  The  State. 

[No.  19.376.    Filed  October  2,  1900.]  [{w  fSl 

Trial. — Jury. — Telegram  to  Juror. — Criminal  Law. — A  cause  will   |^J       |J* 

not  be  reversed  becaiise  of  the  action  of  the  court  in  informing  one  ' 

of  the  jurors  in  the  presence  and  hearing  of  the  other  jurors 
that  he  had  a  telegpram  for  him  from  his  wife,  and  that  he  had  an- 
swered it,  telling  her  that  her  husband  would  be  home  as  soon  as 
the  trial  was  concluded,  where  the  nature  of  the  telegram  is  not 
disclosed  by  the  record,    pp.  £67,  268. 

iNBTRncnoNS. — Reasonahle  Doubt.^Criminal  Law.— -Harmless  Er- 
ror.— ^A  criminal  cause  will  not  be  reversed  because  of  a  defective 
instruction  on  the  question  of  reasonable  doubt,  where  the  charge 
was  not  impressed  with  affirmative  error,  but  was  incomplete  or 
pbscuie,  and  the  court  was  not  requested  to  give  an  instruction 
embracing  a  more  complete  exposition  of  the  law  relative  to  the 
question,  and  it  is  not  shown  that  the  complainant  was  prejudiced  to 
any  extent  in  any  of  his  substantial  rights,    pp.  268-971, 

Sams. — Maliee. — Criminal  Law. — ^An  instruction  that  malice  as  used 
in  the  statutes  defining  murder  has  a  technical  meaning,  including 
not  only  anger,  hatred,  and  revenge,  but  every  other  unlawful  and 
unjustifiable  motive,  that  it  is  not  confined  to  ill  will  toward  one  or 
mpre  individual  persons,  but  is  used  and  intended  to  denote  an  ac- 
tion growing  from  any  wioked  or  corrupt  motive — ^a  thing  done 
with  bad  or  malicious  intent — where  the  fact  has  been  attended  by 
fluoh  circumstances  as  carry  in  them  the  plain  indication  of  a  heart 
legardless  of  social  duty,  and  fatally  bent  on  mischief,  is  a  proper 
definition  of  malice,  and  the  further  statement  therein  that  '*  malice 
is  implied  from  any  deliberate  and  cruel  act  against  anotlier,  how- 
ever sudden,"  was  not  erroneous  as  invading  the  province  of  the 
jury.    pp.  271,  272. 
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Instrtjotions. — Malice. — Criminal  Law. — ^Where  in  a  prosecution  for 
murder  it  was  shown  that  after  defendant  had  fired  the  fatal  shot  and 
the  deceased  had  staggered  and  retreated  from  twenty  to  forty  feet 
and  ceased  to  make  any  demonstration  or  effort  to  inflict  injury,  that 
defendant  stood  up  in  his  buggy  and  deliberately  fired  another  shot 
at  deceased,  it  was  not  error  to  instruct  the  jury  that  they  might 
consider  the  circumstances  of  the  firing  of  the  second  shot  along 
with  other  circumstances  as  tending  to  show  malice  in  the  mind  of 
defendant,    pp.  £7e  274. 

Same. — Evidence. — A  cause  will  not  be  reversed  on  the  ground  that 
certain  instructions  given  were  not  applicable  to  the  evidence,  where 
there  was  some  evidence  to  which  the  instructions  complained  of 
were  applicable,    p.  £74> 

Same.— i2e/u8a2  to  CHve.—Appeal  and  Error.— A  cause  will  not  be 
reversed  because  of  the  action  of  the  court  in  refusing  to  give  an 
instruction  where  it  does  not  affirmatively  appear  from  the  record 
that  the  instruction  was  tendered  before  the  commencement  of  the 
argtmient  with  a  request  that  it  be  given,    p.  276. 

Criminal  Law. — Homicide. — A  verdict  finding  defendant  guilty  of 
murder  in  the  second  degree  will  not  be  disturbed  on  appeal  on  the 
evidence,  where  it  was  shown  that  defendant  was  sitting  in  his 
buggy  near  the  sidewalk  engaged  in  a  conversation  with  another 
person,  and,  upon  seeing  deceased  pass  along  the  sidewalk,  accosted 
him  with  vile  language  which  so  angered  deceased  that  he  came 
over  to  where  defendant  was  sitting,  when  defendant  struck  him 
with  a  horsewhip  and  deceased  grabbed  the  whip  and  struck  de- 
fendant, whereupon  defendant  drew  a  revolver  and  fired  the  fatal 
shot,  and  when  deceased  was  reeling  from  the  effects  of  the  shot, 
defendant  stood  up  in  his  buggy,  fired  the  second  shot,  and  drove 
away  saying  that  he  had  fixed  or  settled  him.    pp.  £75^  S76. 

Baxr.— Impaneling  Orand  Jury. — Appeal  and  Error. — A  cause  will 
not  be  reversed  because  of  the  action  of  the  court  in  denying  de- 
fendant's motion  in  arrest  of  judgment  based  upon  the  ground  that 
the  record  did  not  show  that  the  grand  jury  which  returned  the 
verdict  was  duly  impaneled,  sworn,  and  charged,  where  the  record 
showed  that  the  grand  jury  of  the  county  returned  into  court  the  in- 
dictment upon  which  defendant  was  tried,  and  that  defendant  was 
arraigned  thereon  and  entered  a  plea  of  not  guilty,  without  impos- 
ing any  objection  to  the  impaneling  of  the  jury.    p.  276, 

From  the  Lawrence  Circuit  Court.     Affirmed. 

0.  H.  Montgomery,  H.  Morris,  M.  B.  Hottel,  J.  if- 
Lewis,  Jr.,  C.  C.  Matson  and  J.  Giles,  for  appellant. 

TV.  L.  Taylor,  Attorney-General,  «7.  A.  Zaring,  Merrill 
Moores  and  C.  C.  Hadley,  for  State. 


^ 
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JoBDAJff,  J. — ^Appellant  was  charged  in  the  Jackson  Cir- 
cuit Court  with  the  premeditated  murder  of  George  Brown. 
The  cause  was  venued  to  the  Lawrence  Circuit  Court, 
wherein,  on  a  trial  before  a  jurj,  he  was  convicted  of 
murder  in  the  second  degree,  and,  over  his  motion  for  a 
new  trial,  was .  sentenced  to  be  imprisoned  during  his 
natural  life.  Appellant  admitted  in  the  lower  court  that 
he  shot  and  killed  the  deceased,  but  claimed  that  he  was 
justified  in  so  doing  upon  the  ground  of  self-defense.  His 
counsel  present  several  alleged  errors  upon  t^hich  they  seek 
a  reversal  of  the  judgment  below. 

It  1^  disclosed  by  a  bill  of  exceptions  that  on  the  day  the 
trial  was  concluded,  and  after  the  court  had  instructed  the 
jury,  but  before  they  had  retired  to  deliberate  upon  a  ver- 
dict, and  while  the  jurors  were  still  occupying  their  seats 
in  open  court,  the  trial  judge,  on  his  own  motion  and  with- 
out the  knowledge  of  the  defendant  of  his  purpose  to  do  so, 
called  Jonathan  Wright,  one  of  the  jurors,  to  the  court's 
desk,  and  there  informed  said  Wright,  in  a  tone  of  voice  so 
as  to  be  distinctly  heard  by  the  other  jurors,  that  he,  the 
judge,  had  a  telegram  for  him,  and  then  handed  the  tele- 
gram to  Wright,  who  opened  it,  and  read  it,  and  then  re- 
turned it  to  the  judge ;  that  the  latter  then  stated,  so  as  to 
be  heard  by  all  of  the  jurors,  that  he,  the  judge,  had  knowl- 
edge of  the  contents  of  the  telegram,  and  that  he  had  wired 
Mrs.  Wright,  wife  of  the  juror,  that  the  cause  on  trial  was 
nearing  its  close,  and  that  her  husband  would  be  at  homo 
as  soon  as  the  trial  was  concluded ;  and  that  thereupon  the 
jury  retired  to  their  room. 

It  is  insisted  by  appellant's  learned  counsel  that  Wright's 
associates  upon  the  jury  panel  must  have  known  and  under- 
stood, from  the  statement  made  by  the  court  to  said  juror, 
that  some  serious  emergency  had  arisen  which  required  his 
presence  at  home  as  soon  as  possible,  and  that  Wright  must 
have  informed  his  fellow  jurors  in  regard  to  the  contents 
of  the  telegram  upon  the  retirement  of  the  jury  to  their 
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room ;  and  that  the  jury,  in  their  zeal  to  accommodate  their 
associate  and  permit  him  to  return  to  his  home  as  soon  as 
possible,  were  induced  to  act  hastily  in  making  a  verdict, 
and  thereby  were  prevented  from  exercising  due  delibera- 
tion and  from  giving  the  questions  involved  their  due  con- 
sideration. What  the  telegram  contained,  or  for  what  rea- 
son the  juror's  wife  desired  his  presence  at  home  is  not  dis- 
closed by  the  bill  of  exceptions,  and  therefore  we  are  not 
advised  in  regard  to  its  contents,  or  the  emergency,  if  any, 
which  required'the  presence  of  the  juror  at  his  home,  unless 
we  accept  what  is  shown  by  the  affidavit  of  appellant  filed 
in  support  of  his  motion  for  a  new  trial.  This  document, 
however,  has  not  been  made  a  part  of  the  record  by  a  bill 
of  exceptions,  and,  hence,  we  are  not  permitted  to  review 
the  statements  of  the  affiant  therein,  or  give  them  any  con- 
sideration whatever.  Neither  are  we  advised  by  the  record 
as  to  whether  or  no  the  contents  of  the  telegram  were  in  any 
manner  disclosed  by  Wright  to  his  associates  after  they  re- 
tired to  the  jury  room.  Therefore,  under  the  circumstances, 
we  are  left  wholly  to  conjecture  in  respect  both  to  the  mat- 
ter which  required  the  presence  of  Wright  at  home  and  in 
regard  to  its  communication  to  the  other  members  of  the 
jury.  Certainly,  under  such  circumstances,  this  court  is 
not  in  a  position  to  determine  as  to  whether  the  informa- 
tion contained  in  the  telegram  in  any  manner  operated  to 
influence  either  Wright  or  any  of  his  associates  in  his  or 
their  deliberations,  or  in  any  way  tended  to  interfere  with 
them  in  the  due  consideration  of  the  questions  involved 
upon  the  trial.  This  court  can  not,  in  the  consideration  of 
questions  upon  appeals,  indulge  in  unwarranted  presump- 
tions. Messenger  v.  State,  152  Ind.  227.  There  being 
nothing  in  the  record  to  support  appellant's  contention  upon 
this  specification  of  error,  it  is  therefore  dismissed  without 
further  consideration. 

It  is  next  urged  that  the  trial  court  erred  in  giving  cer- 
tain instructions  to  the  jury.     Charge  number  five,  which 
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relates  to  the  law  upon  the  question  of  reasonable  doubt  in 
a  criminal  case,  is  severely  criticised  and  condemned  as  er- 
roneous by  counsel  for  appellant.  This  charge  is  as  fol- 
lows: "Xo.  5.  What  is  a  reasonable  doubt?  This  does 
^  not  mean  that  the  proof  must  be  free  from  all  doubt.  Proof 
is  to  be  deemed  to  be  beyond  reasonable  doubt  when  the  evi- 
dence is  sufficient  to  impress  the  judgment  of  an  ordinarily 
prudent  man  with  a  conviction  on  which  he  would  act  with- 
out hesitation  in  his  most  important  concerns  in  life.  You 
are  not  to  go  beyond  the  evidence  to  hunt  for  doubts.  A 
doubt,  to  justify  an  acquittal,  must  be  reasonable,  and  must 
arise  from  a  fair  and  impartial  consideration  of  all  of  the 
evidence  in  the  case."  In  addition  to  the  above  instruction, 
the  court  also  gave  to  the  jury,  as  bearing  upon  the  ques- 
tion of  the  force  and  effect  of  a  reasonable  doubt,  the  follow- 
ing: "The  defendant  comes  into  court  and  for  plea  says 
that  he  is  ^not  guilty',  and  the  court  instructs  you  that  it  is 
incumbent  on  the  prosecution  to  prove  every  material  alle- 
gation of  the  indictment  as  therein  charged.  Nothing  is  to 
be  presumed  or  taken  by  implication  against  the  defendant, 
but  every  presumption  of  the  law  is  in  favor  of  his  inno- 
cence ;  and  in  order  to  convict  him  of  the  crime  alleged  in 
the  indictment,  or  of  any  lesser  crime  included  in  it,  every 
material  fact  necessary  to  constitute  such  crime  must  be 
proved  beyond  a  reasonable  doubt,  and  if  the  jury  entertain 
any  reasonable  doubt  upon  any  material  fact  necessary  to 
constitute  the  crime,  it  is  your  duty,  gentlemen,  to  resolve 
that  doubt  in  favor  of  the  defendant,  and  acquit  him. 
When  there  is  a  reasonable  doubt  in  which  of  two  or  more 
degrees  of  an  offense  a  defendant  is  guilty,  he  must  be  con- 
victed of  the  lowest  degree  only."  Also  the  following,  num- 
bers three  and  five,  which  were  given  at  the  request  of 
appellant :  "No.  3.  When  the  taking  of  life  is  sought  to 
be  justified  on  the  ground  of  self-defense,  it  is  not  incum- 
bent on  the  accused  to  satisfy  the  jury  that  the  killing  was 
justifiable,  but,  if  the  evidence  on  that  question  is  sufficient 
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to  raise  a  reasonable  doubt  in  the  minds  of  the  jury  as  to 
whether  the  defendant  was  justifiable,  then  the  defendant 
is  entitled  to  an  acquittal."  "No.  5.  It  is  incumbent  upon 
the  State  to  establish  the  guilt  of  the  defendant  of  some 
ofiPense  embraced  within  the  indictment  to  the  exclusion  of 
every  reasonable  doubt  in  the  mind  of  each  of  you  before 
you  can  return  a  verdict  of  guilty.  The  minds  of  each 
and  all  of  you  must  concur  in  your  verdict  and  if  any  one 
of  you  has  a  reasonable  doubt  of  defendant's  guilt  or  a  rea- 
sonable doubt  as  to  whether  he  was  justifiable  or  excusable 
in  what  he  did,  you  can  not  convict." 

The  objection  which  counsel  for  appellant  present  against 
instruction  number  five  is  that  it  is  not  sufficiently  accurate 
and  complete  in  its  definition  of  what  constitutes  a  reason- 
able doubt  in  a  criminal  prosecution.  It  is  contended  that 
the  charge  is  faulty  for  two  reasons:  (1)  Because  it 
omits  to  embody  the  statement  to  the  jury,  to  wit, — "As 
prudent  men  you  would  feel  safe  to  act  upon  such  convic- 
tion in  matters  of  the  highest  concern  and  importance  to 
your  own  dearest  and  most  important  interests,  and  under 
such  circumstances  where  there  was  no  compulsion  upon 
you  to  act  at  all" ;  (2)  because  it  states  that  the  doubt  must 
arise  from  a  fair  and  impartial  consideration  of  aU  of  the 
evidence  in  the  case. 

It  is  contended  by  counsel  that  a  reasonable  doubt  may 
not  only  arise  out  of  the  evidence,  but  may  also  be  created 
in  the  minds  of  the  jury  by  reason  of  the  lack  of  evidence. 
This  latter  contention  is  well  supported  by  the  decisions  of 
this  court ;  and  to  this  extent,  at  least,  it  may  be  said  that 
the  charge  in  question  is  too  narrow.  The  instruction,  con- 
sidered as  an  entirety,  does  not  fully  measure  up  to  the  test 
given  in  a  long  line  of  cases  like  Bradley  v.  State,  31  Ind. 
492 ;  Jarrell  v.  State,  58  Ind.  293 ;  Knight  v.  State,  70  Ind. 
375 ;  Oarfield  v.  State,  74  Ind.  60 ;  Behymer  v.  State,  95 
Ind.  140;  Brown  v.  State,  105  Ind.  385;  Farley  v.  State, 
127  Ind.  419,  and  others  which  might  be  cited.    Appellant 


MAY  TERM,  1900— Vol.  155.  271 

Harris  v.  State. 

seems,  however,  at  the  trial  to  have  been  satisfied  with  this 
instruction,  as  it  does  not  appear  that  he  tendered  and  re- 
quested the  trial  court  to  give  any  more  specific  or  broader 
charge  in  respect  to  what  was  required  to  constitute  reason- 
able  doubt  in  the  minds  of  the  jury.  It  can  not  be  affirmed 
that  the  charge  in  question  is  impressed  with  affirmative 
error.  Its  infirmity  consists  in  its  being  incomplete  or 
obscure,  but  doubtless  this  would  have  been  remedied  if  ap* 
pellant  had  requested  the  trial  court  to  give  an  instruction 
embracing  a  more  complete  or  broader  exposition  of  the 
law  relative  to  the  question  of  reasonable  doubt.  This,  as 
we  have  previously  said,  appellant  omitted  to  do,  and, 
hence,  under  the  circumstances,  he  does  not  occupy  a  favor- 
able attitude  to  complain  of  the  infirmities  which  he  im- 
putes to  the  instruction  in  dispute.  When  this  particular 
charge  is  considered  along  with  the  others  which  we  have 
heretofore  set  out,  we  do  not  believe  that  appellant  was  to 
any  extent  prejudiced  in  any  of  his  substantial  rights.  The 
rule,  as  affirmed  by  this  court,  is  that,  in  order  to  justify  a 
reversal  in  a  criminal  case  for  a  mere  inaccurate  definition 
of  what  is  required  under  the  law  to  constitute  reasonable 
doubt,  it  must  plainly  appear  that  the  defendant  was  preju- 
diced thereby  in  his  substantial  rights.  Heyl  v.  State,  109 
Ind.  589.  As  we  view  the  evidence  in  this  case,  we  are 
satisfied  that  the  instruction  complained  of  was  not  influ- 
ential in  misleading  the  jury  to  the  detriment  of  appellant. 
The  court,  at  the  request  of  the  State,  gave  to  the  jury  the 
following  instruction :  "Malice,  in  law,  and  as  used  in  the 
statutes  defining  murder,  has  a  technical  meaning,  includ- 
ing not  only  anger,  hatred,  and  revenge,  but  every  other 
unlawful  and  unjustifiable  motive.  It  is  not  confined  to 
ill  will  towards  one  or  more  individual  persons,  but  is  used 
and  intended  to  denote  an  action  growing  from  any  wicked 
and  corrupt  motive, — a  thing  done  with  bad  or  malicious 
intent, — where  the  fact  has  been  attended  by  such  circum- 
stances as  carry  in  them  the  plain  indication  of  a  heart  re- 
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gardless  of  social  duty,  and  fatally  bent  on  mischief;  and 
therefore  malice  is  implied  from  any  deliberate  and  cruel 
act  against  another,  however  sudden." 

This  latter  charge  is  criticised  upon  the  ground  that  it  is 
not  a  correct  statement  of  the  law  in  respect  to  the  question 
of  malice  in  a  criminal  case.  It  is  substantially  the  same 
as  an  instruction  given  upon  that  question  in  the  celebrated 
trial  of  John  W.  Webster  upon  the  charge  of  the  murder 
of  Dr.  Parkman.  See  Commonwealth  v.  Webster,  5  Gush. 
293.  The  definition  of  malice  as  therein  given  was  re- 
ferred to  with  approval  and  adopted  by  this  court  in  Cog- 
hill  V.  State,  37  Ind.  Ill;  and  was  again  approved  in  Mc- 
Dermott  v.  State,  89  Ind.  187.  The  instruction  in  question, 
considered  in  its  entirety,  in  our  opinion,  states  the  law  cor- 
rectly. The  part  more  especially  criticised  by  counsel  for 
appellant  is  the  latter  part,  wherein  it  is  stated  that  "malice 
is  implied  from  any  deliberate  and  cruel  act  against  another 
however  sudden".  It  is  contended  that  this  part  of  the 
charge  invades  the  province  of  the  jury.  This  error,  in  our 
judgment,  can  not  be  successfully  imputed  to  the  instruc- 
tion. The  court  thereby  merely  advises  the  jury  that 
malice,  as  a  legal  inference,  may  be  deduced  from  the  per- 
petration of  any  deliberate  and  cruel  act  by  one  person 
against  another.  (Our  italics.)  It  is  certainly  evident 
that  such  an  inference  mav  be  drawn  from  an  act  or  deed  so 
committed,  and  this  statement  to  the  jury  by  the  court,  in 
regard  to  such  a  legal  proposition,  can  not  be  said  to  be 
an  invasion  upon  any  of  their  rights.  Of  course,  the  infer- 
ence arising  from  such  an  established  fact  or  facts  is  not 
conclusive,  but  may  be  rebutted  by  coimtervailing  evidence, 
and  in  this  light,  in  the  absence  of  anything  to  the  contrary, 
we  must  presume  the  charge  was  so  understood  by  the  jury. 

The  trial  court  also  gave,  at  the  request  of  the  State  the 
following  instruction:  "If  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant,  Harris,  had  in- 
flicted upon  George  Brown,  the  deceased,  a  mortal  wound, 
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by  shooting  said  Brown  with  a  pistol,  and  the  said  George 
Brown,  immediately  after  the  infliction  of  said  injury, 
staggered,  retreated,  or  traveled  away  from  the  defendant, 
and  ceased  to  make  any  demonstration  toward  defendant, 
or  to  make  any  effort  to  inflict  injury  upon  the  defendant, 
and  immediately  thereafter,  but  after  defendant  had  become 
separated  from  said  George  Brown  a  distance  of  from 
twenty  to  forty  feet,  the  said  defendant  arose  in  his  buggy, 
and  deliberately  discharged  a  second  shot  at  or  in  the  direc- 
tion of  said  Brown,  whether  said  second  shot  did  or  did  not 
strike  the  person  of  said  Brown,  you  may  consider  the  cir- 
nimstances  of  the  firing  of  said  second  shot,  along  with  all 
the  other  circumstances  of  the  case  so  proved,  as  tending 
to  show  malice  in  the  mind  of  the  defendant." 

It  is  claimed  by  appellant  that,  by  reason  of  the  fact  that 
the  first  shot  fired  by  him  was  the  fatal  one,  consequently 
the  second  shot  could  have  no  bearing  upon  the  question  of 
malice  relative  to  the  firing  of  the  fatal  shot.  It  is  con- 
tended that  the  inquiry  was  to  be  addressed  solely  to  the 
motive  which  prompted  the  accused  to  fire  the  fatal  shot. 
It  is  insisted  that  if  the  latter  was  justified  upon  the 
grounds  of  self-defense,  then  the  act  of  the  defendant  in 
firing  the  second,  which  it  is  claimed  did  not  hit  the  de- 
ceased, though  reprehensible  from  a  moral  view,  can  have 
no  Intimate  bearing  upon  the  issue  of  malice.  There  is  no 
merit  in  this  insistence,  and  we  are  of  the  opinion  that  no 
error  was  committed  by  giving  the  instruction  in  contro- 
versy. The  evidence,  it  is  true,  discloses  that  the  first  shot 
was  the  fatal  one.  It  is  also  shown  that  after  appellant  had 
fired  it,  and  after  the  deceased,  in  the  very  agony  of  death, 
had  staggered  away  from  appellant  to  a  distance  of  some 
twenty  or  forty  feet,  and  was  apparently  in  the  act  of  fall- 
ing, appellant  stood  up  in  his  buggy,  and  deliberately  fired 
the  second  shot  at  him.  The  charge  presented  against  ap- 
pellant, and  which  was  in  issue  upon  the  trial,  was  that  of 
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a  malicious  murder.  The  burden  of  proving  malice  was 
upon  the  State^  and  it  had  the  right  to  have  the  jury  con- 
sider all  of  the  circumstances  bearing  upon  thiB  feature  of 
the  case,  regardless  of  the  fact  as  to  whether  such  circum- 
stances happened  before  or  after  the  homicide. 

There  is  a  conflict  in  the  evidence  as  to  whether  the 
second  shot  hit  the  deceased,  but  it  is  apparently  shown  by 
the  evidence  that  this  latter  shot  was  fired  by  the  appellant 
without  any  necessity  or  excuse  for  doing  so.  It  was  there- 
fore proper  for  the  jury  to  consider  the  firing  of  this  shot, 
along  with  the  other  circumstances  in  the  case,  as  tending 
to  show,  or,  rather,  as  bearing  upon  the  question  of  malice, 
which,  as  the  State  claimed,  caused  or  prompted  appellant 
to  commit  the  homicide. 

There  is  no  merit  in  the  contention  of  appellant's  counsel 
that  the  effect  of  the  instruction  was  to  advise  the  jury  that, 
if  there  was  an  absence  of  malice  upon  the  part  of  the  ac- 
cused when  he  fired  the  first  shot,  then  the  jury  might  con- 
sider the  firing  of  the  second  as  evidence  of  malice.  If,  how- 
ever, it  was  apparent  to  appellant,  as  the  evidence  we  think 
discloses,  that  he  had  mortally  wounded  the  deceased,  and 
when  the  latter  was  staggering  under  the  effects  of  the  first 
shot,  and  retreating  from  the  defendant,  he,  without  any 
necessity  therefor,  deliberately  fired  the  second  shot  at  the 
deceased  it  would  seem  that  this  fact,  under  the  circum- 
stances, was  proper  evidence  to  be  considered  by  the  jury 
in  determining  whether  appellant,  in  killing  the  deceased, 
was  actuated  by  malice,  and  not  in  an  honest  belief  that  it 
was  necessary  for  him  to  do  so  in  the  exercise  of  his  right  of 
self-defense. 

Objections  are  urged  to  instructions  three,  four,  and 
six,  given  by  the  court  at  the  request  of  the  State.  The 
insistence  is  that  these  are  not  applicable  to  the  evidence. 
As  there  is  some  evidence  to  which  these  instructions  are 
applicable,  this  contention  can  not  be  sustained.  Reed  ▼. 
Statep  141  Ind.  116 ;  Hanes  v.  State,  ante,  112. 
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Several  other  instructions  given  by  the  court  upon  the 
law  relative  to  self-defense  are  criticise^  by  counsel  for  ap- 
pellant. We  have  carefully  examined  these,  and  also  the 
entire  charge  of  the  trial  court  upon  the  question  of  self- 
defense,  and,  when  the  instructions  given  upon  this  feature 
of  the  case  are  considered  as  a  whole,  they  state  the  law  as 
favorably  for  defendant  as  he,  under  the  evidence,  had  any 
right  to  demand. 

Error  is  also  assigned  and  argued  upon  the  refusal  of  the 
court  to  give  instruction  number  eight.  We  can  not  review 
the  action  of  the  trial  court  in  refusing  this  instruction,  for 
the  reason  that  it  does  not  affirmatively  appear  from  the 
record  that  it  was  tendered  to  the  court  by  appellant  with 
the  request  that  it  be  given,  before  the  commencement  of  the 
argument.  This  the  statute  requires.  §1892  Bums  1894, 
CL  6.  A  party  in  a  criminal  cause  who  desires  to  avail 
himself  of  this  statutory  right  must  comply  with  the  condi- 
tions therein  imposed.  If  he  desires  that  special  instruc- 
tions be  given  upon  any  feature  or  question  in  the  case,  he 
should,  before  the  commencement  of  the  argument,  prepare, 
sign,  and  present  such  instructions  to  the  court  with  the  re- 
quest that  they  be  given.  Otherwise,  the  court  is  justified 
in  refusing  them ;  and  upon  appeal  to  this  court,  if  error  is 
predicated  upon  such  refusal,  in  the  absence  of  any  affirm- 
ative showing  to  the  contrary,  we  must  indulge  in  the  pre- 
smnption  that  the  instruction  or  instructions  in  question 
were  refused  for  the  reason  that  they  were  not  seasonably 
tendered  to  the  lower  court  as  required  by  the  statute.  This 
mle  is  firmly  settled  by  repeated  decisions  of  this  court. 

Counsel  for  appellant  neict  complain  that  the  evidence  is 
not  sufiScient  to  support  the  verdict.  We  would  not  be  jus- 
tified in  disturbing  the  judgment  upon  the  evidence.  It  is 
true  that  there  is  a  conflict  in  the  testimony  of  the  witnesses, 
especially  as  to  which  one  of  the  parties,  appellant  or  de- 
ceased, commenced  the  assault.  The  uncontradicted  evi- 
dence shows  that  the  deceased  was  passing  peacefully  along 
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the  sidewalk  in  the  city  of  Seymour.  Appellant,  who,  as  it 
appears  from  the  evidence,  was,  to  an  extent  at  least,  under 
the  influence  of  intoxicating  liquor,  was  seated  in  hia 
buggy  near  the  sidewalk,  engaged  in  a  conversation  with 
another  person.  Upon  seeing  the  deceased  pass  along  the 
street,  he  accosted  him  by  using  and  applying  to  him  vile 
and  insulting  language.  This  seems  to  have  angered  the 
deceased,  and  he  came  over  to  where  the  appellant  was 
seated  in  his  buggy.  Witnesses  testified  upon  the  trial  that 
appellant  first  assaulted  the  deceased  with  a  horsewhip; 
that  the  latter  grabbed  the  whip  from  appellant,  and  struck 
him  with  it;  that  thereupon  appellant  drew  a  revolver, 
which  he  had  in  his  coat  pocket,  and  fired  the  fatal  shot,  and 
that  when  the  deceased  was  reeling,  as  previously  stated, 
from  the  effects  of  the  shot,  appellant  stood  up  in  his  buggy 
and  fired  at  him  the  second  shot,  and  then  drove  away,  say- 
ing, in  substance,  that  he  had  '^fixed  or  settled  him".  After 
the  homicide  he  immediately  fled  from  his  home  in  Sey- 
mour, and  went  to  the  home  of  a  relative,  where  he  con- 
cealed himself  for  some  time,  until  he  was  discovered  and 
arrested  by  the  officers  who  were  searching  for  him. 

It  is  next  and  finally  insisted  that  the  court  erred  in 
denying  appellant's  motion  in  arrest  of  judgment.  One  of 
the  grounds  assigned  in  this  motion  for  arrest  was  that  the 
record  did  not  show  that  the  grand  jury  which  returned  the 
indictment  was  duly  impaneled,  sworn,  and  charged.  It  is 
insisted  that  for  this  reason  the  court  had  no  jurisdiction. 
The  record  does,  however,  show  that  a  grand  jury  of  the 
Jackson  Circuit  Court  returned  into  that  court  the  indict- 
ment upon  which  the  defendant  was  tried ;  that  he  was  ar- 
raigned thereon,  and  entered  his  plea  of  "Not  Guilty*'. 
This  is  sufficient  to  show  that  the  indictment  was  legally 
returned  against  appellant  by  the  proper  grand  jury,  and, 
if  there  was  anything  illegal  or  irregular  in  respect  to  the 
impaneling  of  the  grand  jury,  appellant  should  have  inter- 
posed such  objections  by  plea  in  abatement.  Hetming  v. 
State,  106  Ind.  386,  65  Am.  Rep.  766. 
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We  have  earefuUj  examined  all  of  the  questions  pre- 
sented by  counsel  for  appellant,  and  are  satisfied  that  there 
is  no  such  error  shown  by  the  record  as  would  authorize  a 
reversal  of  the  judgment.  The  judgment  is  therefore  af- 
firmed. 


Gaff  v.  The  State. 

[No.  19,818.    Filed  October  2,  1900.] 

JuBT. — Competency  of  Juror. — Officers. — Criminal  Law. — Sheriffs 
have  such  pecuniary  interest  in  securing  convictions  in  criminal 
cases  as  to  render  their  deputies  incompetent  to  serve  as  jurors  in  a 
criminal  case.    p.  278. 

Samb. — Competency  of  Juror, — Challenge  for  Catue.— Criminal  Law. 
— Although  §1863  Burns  1 894  professes  to  give  all  the  grounds  of  chal- 
lenge for  cause,  the  constitutional  guaranty  of  an  impartial  jury 
wiU  not  be  allowed  to  be  destroyed  by  the  legislature's  omission  of 
grounds  that  clearly  render  the  juror  incompetent,    p,  278. 

BAsa.—Tdlesmcn. — Deputy  Sheriffs  as  Jurors. — New  Trial. — Criminal 
Law. — ^Where,  after  trial  and  conviction,  it  appeared  that  two  of 
the  jurors  called  as  talesmen  were  deputy  sheriffs  of  the  county, 
auch  fact  being  unknown  to  defendant  or  his  attorneys  until  after 
the  verdict,  the  defendant  was  entitled  to  a  new  trial    pp.  278^  279. 

From  the  Noble  Circuit  Court.     Reversed, 

T.  If.  Eells  and  R.  P.  Barr,  for  appellant. 
W.  L.  Taylor,  Attorney-General,    T.    V.    Whiteleather, 
Merrill  Moores  and  C.  C.  Hadley,  for  State. 

Bak£b^  C.  J. — Appellant  was  convicted  of  assault  and 
battery  with  intent  to  commit  a  rape.  He  complains  of  the 
refusal  of  the  court  to  grant  him  a  new  trial.  Among  the 
reasons  assigned,  it  was  stated  that  two  of  the  jurors  were 
deputy  sheriffs  of  the  county.  In  support  of  the  motion, 
appellant  filed  his  aflSdavit  that  the  two  jurors  were  deputy 
sheriffs,  that  they  were  not  of  the  regular  panel  but  were 
called  as  talesmen,  that  neither  appellant  nor  his  attorneys 
knew  that  the  two  jurors  were  deputy  sheriffs  until  after 
the  return  of  the  verdict,  that  the  two  jurors  were  examined 
generally  as  to  their  competency  but  failed  to  disclose  that 
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they  were  deputy  sheriffs,  and  that  if  the  facts  had  been 
known  to  appellant  he  would  have  challenged  them  from 
the  jury.  One  of  appellant's  attorneys  filed  his  affidavit 
that  after  the  return  of  the  verdict  the  sheriff  informed  him 
that  the  two  jurors  were  deputy  sheriffs  when  they  tried  the 
case.  Both  of  appellant's  attorneys  filed  affidavits  that  they 
had  no  notice  nor  knowledge  that  the  two  jurors  were 
deputy  sheriffs  until  after  the  return  of  the  verdict,  and 
that  if  they  had  known  the  fact  they  would  have  interposed 
challenges  for  cause.  In  opposition  to  the  motion,  the  two 
jurors  filed  their  affidavits  that  they  were  not  biased  against 
appellant,  that  they  had  no  pecuniary  interest  in  the  result 
of  the  case,  that  they  did  not  arrest  appellant,  that  they  did 
not  serve  any  subpoenas  or  other  writs  in  the  case,  and  that 
they  were  not  to  receive  any  part  of  the  sheriff's  costs. 

These  deputies  were  not  competent  to  serve  on  the  impar- 
tial jury  that  is  guaranteed  by  the  Constitution.  The  sher- 
iff is  now  paid  a  salary,  and  the  fees  belong  to  the  county. 
But,  inasmuch  as  the  county  does  not  pay  the  sheriff  his 
salary  except  out  of  fees  earned  and  collected,  the  sheriff 
has  a  clear  pecuniary  interest  in  securing  convictions  in 
criminal  cases,  since  no  judgment  for  costs  can  be  rendered 
against  the  State.  These  deputies,  therefore,  stood  in  the 
position  of  employes  of  one  who  was  pecuniarily  interested 
in  their  verdict.  And,  though  §1862  Bums  1894,  §1793 
E.  S.  1881  and  Homer  1897,  professes  to  give  all  the 
grounds  of  challenge  for  cause,  of  which  the  present  is  not 
one,  the  constitutional  guaranty  of  an  impartial  jury  will 
not  be  allowed  to  be  destroyed  by  the  legislature's  omission 
of  grounds  that  clearly  render  the  juror  incompetent. 
Block  V.  State,  100  Ind.  357;  Zimmerman  v.  State,  115 
Ind.  129;  Rhodes  v.  State,  128  Ind.  189,  25  Am.  St.  429. 

These  deputy  sheriffs  would  doubtless  have  been  rejected 
by  the  court  on  challenge  for  cause  if  the  facts  had  been 
made  known.  Appellant  was  not  bound  to  anticipate  that 
talesmen  would  be  called  from  among  the  sheriff's  deputies. 
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and  these  men  should  have  disclosed  the  relationship  on  the 
general  examination  as  to  their  competency.  Block  v. 
8UUe,  100  Ind.  36T;  Rhodes  v.  State,  128  Ind.  189,  25  Am. 
St.  429. 

Judgment  reversed,  with  directions  to  sustain  the  motion 
for  a  new  trial. 


GOODRICH  ET  AL.  V.    StANOLAND  ET  AL. 


166    279] 


[No.  18,683.    Filed  October  8,  1900.]  '?J^  ^ 

AfpilaIm— Assignment  of  Err<}r8.---Partie8. --Designation  — A    }^  ^ 

designation  of  the  parties  in  an  assignment  of  errors  by  the  initials    i^  ^^ 
of  their  Christian  names,  though  in  violation  of  rule  six  of  the  8u-    ..^  ^ 
preme  Crourt,  will  not  render  the  assignment  fatally  defective,    \*vs^  '^ 
where  such  designation  conforms  to  the  names  in  the  pleadings     166   279 
filed  by  the  parties  themselves,    pp.  281,  S8i.  "^   M 

Same. — Term-time  Appeal  by  One  of  Several  Judgment  Defendants.^  ||J       ^tqI 
Bond  Does  Not  Inure  to  Benefit  of  Offers.— Where  one  of  several  169278J 
judgment  defendants  took  an  appeal  in  term  time,  and  filed  bond     i^    ^ 
conditioned  to  prosecute  the  appeal,  and  pay  all  costs  accruing     j7i      iS 
against  him,  such  bond  did  not  inure  to  the  benefit  of  the  others,     m    463i 
pp.  281,  28t, 

Samb.— 4]>pearance.— i%trfies.~Though  apx>ellees'  appearance  will 
operate  as  a  waiver  of  notice  of  appeal,  it  will  not  cure  the  omission 
of  the  names  of  the  persons  who  should  have  been  joined  as  appel- 
lants.   J9.  £82, 

Drains. — Petition,— Notice, — ^Where,  by  the  report  of  the  drainage 
commissioners  on  a  petition  which  had  been  referred  to  them  by  the 
court,  it  appeared  that  lands  were  affected  by  the  drain  which  were 
not  named  in  the  petition,  and  the  court  fixed  the  time  for  hearing 
the  report,  a  notice  to  the  owners  of  such  lands  need  not,  under 
§5624  Bums  1804,  contain  a  description  of  the  land.    pp.  S82,  2S3, 

Sams. — Petition. — Drainage  of  Lakes. — Where  a  petition  for  a  drain 
did  not  ask  for  the  drainage  of  lakes,  the  fact  that  the  proposed 
route  ran  through  several  small  natural  water  basins  did  not  invali- 
date the  proceedings  as  being  for  the  drainage  of  lakes,    p.  283. 

Sajce. — Petition. — Lateral  Drains. — Where  the  petition  for  a  drain 
asked  for  such  lateral  or  branch  drains  as  might  be  deemed  neces- 
sary by  the  drainage  commissioners,  the  proceedings  were  not  in- 
validated because  the  commissioners'  report  provided  for  lateral 
drains  not  expressly  designated  in  the  petition,    pp.  2SS,  28 4. 

Trial. — Change  of  Judge. — Appeal.— The  general  rule  that  the  denial 
of  an  applioation  for  a  change  of  judge  cannot  be  oonsidered  on 
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appeal,  unless  it  is  first  presented  in  a  motion  for  a  new  trial,  is  not 
applicable  where  the  change  was  sought  in  an  action  in  which  judg- 
ment was  rendered  by  default,  pp.  £84,  285, 
Trial. — Change  of  Judge. — Waiver, — Where  a  motion  to  strike  out  a 
remonstrance  to  a  proposed  drain  had  been  heard  and  submitted, 
the  remonstrant  thereby  waived  his  right  to  apply  for  a  ohange  of 
judge.   p.S8S, 

From  the  Noble  Circuit  Court.     Affirmed. 

B.  E.  Gates  and  L.  W.  Welher,  for  appellants. 

E.  K.  Strong  and  H.  O.  Zimmerman,  for  appellees. 

DowiiiNG,  J. — This  was  a  proceeding,  under  the  statute, 
for  the  drainage  of  certain  lands  in  Noble  and  Whitley 
counties.  The  petition  was  filed  in  the  circuit  court  of 
Noble  county.  §5623  Burns  1894.  It  was  properly  dock- 
eted, and  notice  was  given  to  the  owners  and  occupants  of 
the  several  tracts  of  land,  described  in  the  petition,  in  the 
manner  prescribed  by  law.  No  remonstrance  having  been 
filed,  and  the  court  deeming  the  petition  sufficient,  an  order 
was  made  referring  the  same  to  the  drainage  commissioners. 
Such  conmiissioners  made  their  report  to  the  court,  from 
which  it  appeared  that  lands  were  named  in  said  report  as 
affected  by  the  proposed  work  which  were  not  named  in  the 
petition.  The  court  fixed  a  time  for  hearing  the  report,  and 
the  petitioners  gave  notice  to  the  owners  of  such  lands  of  the 
filing  of  the  report,  and  the  date  fixed  for  the  hearing.  The 
appellants  entered  a  special  appearance,  and  moved  to  set 
.  aside  the  service  of  the  notice  on  them,  and  to  strike  out  the 
notices.  They  also  filed  motions  to  dismiss  the  petition,  and 
to  strike  out  the  report  of  the  drainage  commissioners.  Both 
motions  were  overruled.  Appellants  next  filed  their  sep- 
arate remonstrances,  and  appellees  moved  to  strike  the 
remonstrances  from  the  files.  Pending  the  latter  mo- 
tion, and  after  it  had  been  submitted  for  determination, 
the  appellants  asked  for  a  change  of  judge,  and  filed 
affidavits  in  support  of  the  motion.  The  application  for  a 
change  of  judge  was  denied.    The  court  struck  out  the  re- 
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monstrances  of  the  appellants,  and  rendered  judgment 
agreeably  to  the  provisions  of  the  statute,  declaring  the 
proposed  work  established,  approving  the  assessments  as 
made  by  the  commissioners,  and  assigning  the  construction 
of  the  work  to  a  disinterested  freeholder  of  the  county. 
After  the  court  had  established  the  said  work,  the  appel- 
lants filed  a  motion  in  arrest  of  the  judgment,  which  was 
overruled.  The  rulings  of  the  court  upon  the  several  mo- 
tions, with  the  exceptions  thereto,  are  properly  presented  by 
the  record. 

The  assignment  of  errors  calls  in  question  the  jurisdic- 
tion of  the  court  over  the  persons  of  the  appellants  and  the 
subject  of  the  action,  and  it  denies  the  validity  of  the  rul- 
ings upon  the  several  motions  for  a  change  of  judge,  the 
striking  out  of  the  remonstrances,  and  in  arrest  of  judg- 
ment. Objection  is  made  by  appellees  that  the  assignment 
of  errors  is  defective  on  account  of  its  failure  to  set  out  tho 
full  names  of  the  parties,  and  because  it  omits  the  names  of 
some  of  the  persons  against  whom  the  judgment  was  ren- 
dered, and  the  dismissal  of  the  appeal  is  demanded  for  these 
reasons.  Only  the  initials -of  the  Christian  names  of  many 
of  the  appellees  are  given,  and  this  is  a  violation  of  rule  six 
of  this  court,  and  in  most  cases  is  a  sufficient  cause  for  the 
dismissal  of  the  appeal.  The  following  are  some  of  the 
names  by  which  a  portion  of  the  appellees  are  designated : 
"S.  S.  Bonar,"  "J.  R.  Young,"  "A.  F.  Evans,"  "C.  D. 
Evans,"  "A.  W.  Potts,"  "J.  S.  Sterling,"  "E.  W.  DePew," 
"J.  H.  Kitt,"  ''J.  M.  Richmond."  This  method  of  desig- 
nating parties  has  frequently  been  disapproved  by  this 
court,  both  in  civil  and  criminal  cases.  In  this  case,  how-* 
ever,  as  the  appellants  were  named  in  the  assignment  of 
errors,  just  as  they  are  named  in  the  pleadings  filed  by 
them,  we  think  rule  six  will  not  render  the  assignments  de- 
fective. 

In  answer  to  the  objection  that  all  of  the  persons  against 
whom  the  judgment  was  rendered  are  not  joined  as  appel- 


282  SUPREME  COURT  OF  INDIANA, 

(Goodrich  v,  Stangland. 

lantSy  it  is  said  by  counsel  that  this  was  a  term-time  appeal, 
and  that  the  omission  of  the  names  was  expressly  author- 
ized by  the  act  of  1895  (Acts  1895,  p.  179),  §647a  Burns 
Supp. ;  Ewbank's  Manual,  §126,  note  1.  This  statement 
is  not  borne  out  by  the  record.  Silas  Goodrich,  one  of  the  « 
remonstrants,  took  an  appeal  in  term,  and  filed  an  appeal 
bond  as  required  by  the  court.  But  the  condition  of  the 
bond  was  that  Goodrich  would  prosecute  the  appeal,  and 
pay  the  judgment  and  costs  which  might  be  rendered,  or 
affirmed,  against  him.  This  bond  did  not,  either  in  terms, 
or  in  legal  effect,  inure  to  the  benefit  of  the  other  judgment 
defendants.  The  filing  of  an  appeal  bond  is  an  essential 
step  in  perfecting  a  term  appeal.  §650  Bums  1894;  Mc- 
Einney  v.  Hartman,  143  Ind.  224 ;  Ewbank^s  Manual,  §9. 
^Va  the  appellants,  other  than  Goodrich,  filed  no  bond,  the 
appeal  as  to  them  was  a  vacation  appeal,  and  they  were  re- 
quired to  join  all  the  parties  to,  and  affected  by,  the  judg- 
ment. Abshire  v.  Williamson,  149  Ind.  248;  Michigan 
Mutual  Ins.  Co.  v.  Frankel,  151  Ind.  534. 

The  appearance  of  the  appellees  operated  as  a  waiver  of 
notice,  but  it  did  not  cure  the  omission  of  the  names  of  the 
persons  who  should  have  been  joined  as  appellants,  and 
named  in  the  assignment  of  errors.  Because  of  the  omis- 
sion of  the  names  of  the  persons  who  should  have  been 
joined  as  appellants,  the  appeal  must  be  dismissed  as  to  all 
of  the  appellants,  excepting  Silas  Goodrich. 

The  points  made  on  behalf  of  the  appellant  Goodrich, 
are  simply  questions  of  practice.  Jurisdiction  over  his  per- 
son is  denied  on  the  ground  that  the  notice  served  on  him 
by  the  petitioners  did  not  contain  a  description  of  the  lands 
assessed  for  benefits.  In  our  opinion,  the  notice  was  suffi- 
cient in  form.  The  statute  required  that  notice  should  be 
given  to  the  owners  or  occupants  of  lands  named  in  the  re- 
port of  the  drainage  commissioners,  which  were  not  named 
in  the  petition,  in  the  same  manner  as  notice  was  required 
to  be  given  of  the  filing  and  docketing  of  the  petition,  and 
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that  it  should  state  the  time  for  hearing  the  report.  §5624 
Bums  1894. 

The  requisites  for  the  notice  of  the  filing  and  docketing 
of  the  petition  were  that  it  should  state  (1)  the  route  of 
such  drain  as  described  in  the  petition;  (2)  the  fact  of  the 
filing  and  pendency  of  the  petition,  and  (3)  when  the  same 
should  be  docketed.     §5624  Burns  1894. 

The  statute  did  not  require  either  the  original  notice,  or 
the  subsequent  notice  to  the  owners  or  occiipants  of  lands 
named  in  the  report  of  the  commissioners  which  were  not 
named  in  the  petition,  to  set  forth  a  description  of  the  lands 
assessed  for  benefits.  The  form  given  in  the  statutes  (§5654 
Bums  1894)  does  contain  a  description  of  the  lands. 
But  this  form  is  found  in  the  act  of  1881,  while  the  statute 
prescribing  the  form  and  contents  of  the  notice  in  question 
is  the  act  of  April  6,  1885.  It  is  to  the  latter  act  that  we 
must  look  to  ascertain  what  the  notice  should  state.  The 
motion  to  set  aside  the  service,  and  to  strike  out  the  notice, 
was,  therefore,  properly  overruled. 

The  grounds  of  the  motion  to  dismiss  the  petition  and  to 
strike  out  the  report  of  the  commissioners  were  that  the 
proceedings  contemplated  the  draining  of  some  small  lakes, 
and  that  the  commissioners  liad  located  certain  branch 
ditches  not  petitioned  for,  and  had  assessed  appellant  for 
their  construction.  These  objections  to  the  petition  and 
report  were  not  well  taken.  The  petition  did  not  ask  for  the 
drainage  of  any  lake.  The  line  of  drainage  passed  through 
several  small  bodies  of  water  described  as  lakes,  and,  as 
they  were  natural  water  basins,  or  water  courses,  on  the 
route  proposed,  it  was  lawful  to  drain  the  lands  above  into 
and  through  them.  Mitchell  v.  Bain,  142  Ind.  604  ,•  citing 
Hebron,  etc.,  Co.  v.  Harvey,  90  Ind.  192,  46  Am.  Kep.  199 ; 
Munkres  v.  Kansas  City,  etc.,  R.  Co.,  72  Mo.  514.  Even 
if  the  drainage  of  one  or  more  small  lakes,  and  the  reclama- 
tion of  the  land  covered  by  them,  was  intended,  we  are  not 
prepared  to  say  that  this  circumstance  would  vitiate  the 
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proceedings,  or  deprive  the  court  of  jurisdiction  over  their 
subject-matter.  In  regard  to  the  branch  drains,  the  peti- 
tion expressly  demanded  that  such  other  lateral  and  branch 
ditches  as  might  be  deemed  necessary  by  the  drainage  com- 
missioners should  be  laid  out  and  reported  by  them;  and 
the  statute  authorized  the  commissioners  to  determine  the 
best  and  most  suitable  methods  of  drainage.  §5624  Bums 
1894.  There  was  no  error  in  overruling  the  motion  to  dis- 
miss the  petition,  and  to  strike  out  the  report. 

The  next  error  assigned  is  the  overruling  of  the  applica- 
tion of  appellant  for  a  change  of  judge.  It  is  contended  by 
the  appellees  that  the  supposed  error  cannot  be  considered 
on  this  appeal  because  it  was  not  presented  to  the  trial  court 
by  a  motion  for  a  new  trial.  The  general  rule,  undoubtedly, 
is  that  the  denial  of  the  application  for  a  change  of  judge 
must  be  presented  in  a  motion  for  a  new  trial,  and  that  it 
cannot  be  specified  as  an  independent  error.  Horton  v. 
Wilson,  25  Ind.  316;  Crowfoot  v.  Zink,  30  Ind.  446; 
Knarr  v.  Conaway,  53  Ind.  120;  Berlin  v.  Oglesbee,  66 
Ind.  308 ;  Walker  v.  Heller,  73  Ind.  46 ;  Scardin  v.  Stewart, 
138  Ind.  574. 

The  provisions  of  the  civil  code  in  relation  to  a  motion 
for  a  new  trial  are  applicable  to  proceedings  under  the 
statute  concerning  drainage.  Neff  v.  Reed,  98  Ind.  341; 
Crume  v.  Wilson,  104  Ind.  583. 

It  has  been  held  that  a  party  does  not  waive  an  objection 
which  he  has  had  no  opportunity  of  making,  and,  therefore, 
that  the  rule  requiring  the  alleged  error  to  be  first  presented 
by  a  motion  for  a  new  trial  does  not  apply  where  no  ncTC 
trial  can  be  had.    Shoemaker  v.  Smith,  74  Ind.  71. 

In  the  present  case,  the  remonstrances  of  the  appellants 
having  been  stricken  from  the  files,  the  judgment  was  ren- 
dered as  upon  a  default.    §5625  Burns  1894. 

But  the  rendition  of  a  judgment  by  default  is  not  a  trial 
in  the  sense  that  a  party  may  afterwards  apply  for  a  new 
trial.    Fisk  v.  Baker,  47  Ind.  534.    As  the  appellant  Good- 
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rich  was  not  in  a  situation  to  ask  for  a  new  trial,  the  speci- 
fication of  the  refusal  of  the  court  to  grant  a  change  of 
judge  was  properly  assigned  as  an  independent  error. 

The  ruling  complained  of,  however,  was  not  erroneous. 
The  motion  to  strike  out  the  remonstrance  of  the  appellant 
had  been  heard,  and  submitted  to  the  court  for  decision. 
The  judge,  who  had  the  question  imder  advisement,  had  the 
right  to  decide  it,  and,  after  submitting  the  question  for 
decision,  the  appellant  could  not  retract  his  consent  to  such 
submission.  But,  in  addition  to  this,  the  question  whether 
the  appellant  had  the  right  to  demand  a  change  of  judge 
depended  upon  the  decision  upon  the  motion  to  strike  out 
his  remonstrance,  and  the  determination  of  the  latter  mo- 
tion necessarily  preceded  a  ruling  upon  the  motion  for  a 
change  of  judge.  The  remonstrance  was  ordered  to  be 
stricken  out.  This  was  right.  It  was  not  filed  within  ten 
days  after  the  service  on  the  appellant  of  the  notice  of  the 
hearing  of  the  report.  The  appellant  had  no  standing  in 
court,  and  no  right  to  file  an  application  for  a  change  of 
judge.     §5625  Bums  1894. 

Lastly,  the  motion  in  arrest,  being  founded  upon  the 
alleged  insufficiency  of  the  notice  and  the  supposed  irregu- 
larities in  the  petition  and  the  report  of  the  commissioners, 
was,  for  the  reasons  hereinbefore  stated,  properly  overruled. 
There  being  no  error  in  the  record,  the  judgment  is  in  all 
things  affirmed. 

Lumpkin  v.  Rodoers  et  al. 

[No.  18,814.    Filed  October  8.  1900.] 

Wn.L8. — Precatory  Clause.— Trusts. — A  testator  by  the  first  clause  of 
his  will  gave  to  his  wife  an  absolute  title  to  all  of  his  property.  By 
the  second  and  third  clauses  he  expressed  the  desire  that  the  busi- 
ness shoidd  be  so  conducted  that  all  of  their  children,  or  their  heirs,  165  ^ 
should  finally  share  equally  in  the  distribution  of  the  property,  and 
advised  that  his  wife  should,  at  some  suitable  time,  call  to  her 
counsel  two  or  three  good  discreet  men  to  assist  her  in  making  a 
proper  and  equitable  division  of  the  real  estate  and  other  property 
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among  all  the  children,  retaining,  however,  if  she  chose  to  do  so, 
the  title  and  possession  of  said  property  to  herself  until  after  her 
death.  In  the  fourth  clause  it  was  provided  that  nothing  in  the 
ahove  should  be  construed  to  affect  a  perfect  and  indefeasible  title 
in  the  wife  "  which  this  will  conveys  to  her."  Held,  that  the  wife 
took  a  fee  simple  estate  in  the  property  devised. 

From  the  Fountain  Circuit  Court.     Affirmed. 

H.  8.  Clark  and  C.  M.  McCabe,  for  appellant. 
L.  Neheker  and  D,  W.  Simms,  for  appellees. 

Monks,  J. — The  determination  of  this  appeal  depends 
upon  the  construction  of  that  part  of  the  will  of  John  Adam- 
son,  deceased,  which  reads  as  follows: 

(1)  "I,  John  Adamson,  of  the  county  of  Fountain,  and 
State  of  Indiana,  do  make  and  publish  this  my  last  will 
and  testament:  I  give  and  bequeath  to  my  wife,  Nancy 
Adamson,  all  my  property,  both  real  and  personal,  of  which 
I  am  now  possessed,  requiring  her  to  pay  all  my  just  debts 
and  funeral  expenses."  (2)  "It  is  my  desire  that  the  busi- 
ness be  so  conducted  that  all  of  our  children,  or  their  heirs, 
shall  finally  share  equally  in  the  distribution  of  our  prop- 
erty." (3)  '*I  would  advise  that  the  said  Xancy  Adam- 
son shall  at  some  suitable  time  call  to  her  counsel  two  or 
three  good  discreet  men  to  assist  her  in  making  a  proper  and 
equitable  division  of  the  real  estate,  as  well  as  other  prop- 
erty that  she  may  think  proper,  among  all  the  children 
aforesaid,  retaining,  however,  if  she  choose  so  to  do,  the  title 
and  possession  of  said  property  to  herself  imtil  after  her 
death."  (4)  "Nothing  in  the  above  shall  be  construed  to 
affect  a  perfect  and  indefeasible  title  to  her,  the  said  Nancy 
Adamson,  which  this  will  conveys  to  her,  to  all  the  said 
property,  both  real  and  personal,  with  the  right  to  control, 
sell,  and  convey  the  same  at  her  pleasure."    The  clauses  in 

i  the  will  are  not  numbered,  but  for  convenience  and  refer- 

1  ence  we  number  the  same. 

The  controlling  question  in  this  case  is  as  to  the  nature 
of  the  estate  devised  to  Xancv  Adamson.    If  the  estate  de- 
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vised  is  a  fee,  the  judgment  of  the  court  below  was  right; 
if  not,  the  judgment  must  be  reversed. 

It  is  a  fundamental  rule  in  the  construction  of  wills  that 
the  intention  of  the  testator,  if  not  inconsistent  with  some 
established  rule  of  law,  must  control.  Mulvane  v.  Bvde, 
146  Ind.  476,  and  cases  cited. 

It  is  settled  law  in  this  State  that  a  devise  in  fee,  clearly 
and  distinctly  made,  or  necessarily  implied,  cannot  be  cut 
down  or  modified  by  subsequent  provisions  not  clearly  an<i 
distinctly  manifesting  the  testator's  intention  to  limit  such 
devise.  Mulvane  v.  Rude,  146  Ind.  476,  481,  and  cases 
cited;  Mitchell  v.  Mitchell,  143  Ind.  113,  116;  Allen  v. 
Craft,  109  Ind.  476,  479,  480,  and  cases  cited.  The  first 
clause  in  said  will,  standing  alone,  would  without  doubt 
give  a  fee  simple  absolute  to  the  widow.  §2737  Bums 
1894,  §2567  R.  S.  1881  and  Homer  1897 ;  4  Kent  Com. 
(13th  ed.)  535;  Mulvane  v.  Rude,  supra,  480,  481,  and 
cases  cited ;  Rogers  v.  Winklespleck,  143  Ind.  373,  374. 

Does  the  language  following  that  creating  the  fee  have  the 
effect  to  cut  down  the  estate  so  given  ?  Appellant  contends 
that,  under  the  will,  the  widow  held  the  property  in  trust, 
to  the  end  that  their  children  or  their  heirs  shall  finally 
share  equally  in  the  distribution  of  the  same.  The  rule  in 
regard  to  precatory  trusts,  as  stated  in  27  Am.  &  Eng.  Ency. 
of  Law,  40,  and  approved  in  Mitchell  v.  Mitchell,  143  Ind. 
113,  is  as  follows :  "  *In  order  that  a  trust  may  arise  from 
the  use  of  precatory  words,  the  court  must  be  satisfied  from 
the  words  themselves,  taken  in  connection  with  all  the  other 
terms  of  the  disposition,  that  the  testator's  intention  to  create 
an  expressed  trust  was  as  full,  complete,  settled  and  sure  as 
though  he  had  given  the  property  to  hold  upon  a  trust  de- 
clared in  express  terms  in  the  ordinary  manner.'  *  *  * 
It  is  difficult,  therefore,  to  formulate  any  general  rule  upon 
the  subject.  The  intention  of  the  testator  is  the  main  thing ; 
but  how  is  that  to  be  determined.  In  the  first  place,  the 
entire  will  should  be  considered  in  determining  the  inten- 
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tion,  and  the  precatory  words  should  not  only  be  of  such  a 
character  as  to  indicate  that  the  testator  intended  a  trust  to 
be  created,  but  they  must  also  be  consistent  with  the  other 
provisions  of  the  wiU — ^that  is,  they  must  not  be  repugnant 
to  positive  provisions  by  which  the  same  property  is  de- 
vised or  bequeathed  absolutely  or  without  limitation.  Sec- 
ondly, the  words  should  be  given  their  natural  and  ordinary 
meaning,  unless  there  is  something  to  show  that  they  were 
intended  to  be  taken  in  a  different  sense."  See,  also, 
Rogers  v.  Winklespleck,  143  Ind.  373;  Fvllenwider  v. 
Watson,  113  Ind.  18,  and  cases  cited. 

The  ordinary  method  of  creating  the  trust  estate,  for 
which  appellant  contends,  would  have  been  an  express  pro- 
vision vesting  in  the  widow  such  title ;  but,  instead  of  doing 
80,  the  testator,  in  the  first  clause,  gave  her  an  absolute 
title  to  said  property,  and  in  the  fourth  clause  provided  in 
express  terms  that  nothing  contained  in  clauses  two  and 
three  "shall  be  construed  to  affect  a  perfect  and  indefeasi- 
ble title  to  her,  the  said  Nancy  Adamson,  which  this  will 
conveys  to  her,  to  all  the  said  property,  both  real  and  per- 
sonal, with  the  right  to  control,  sell,  and  convey  the  same 
at  her  pleasure."  The  intention  of  the  testator,  as  shown 
by  the  first  clause,  and  clearly  and  unmistakably  announced 
in  the  fourth  clause,  was  to  give  the  widow  the  absolute 
title  to  said  property.  The  words  "with  the  right  to  con- 
trol, sell,  and  convey  the  same  at  her  pleasure",  contained 
in  clause  four,  created  no  substantive  right,  for  the  reason 
that  such  right  was  an  incident  of  the  absolute  title  before 
devised,  but  the  same  give  emphasis  to  the  estate  before 
given.  Chase  v.  Salisbury,  73  Ind.  606,  509 ;  Fullenwider 
V.  Watson,  supra.  It  is  evident  that  the  words  used  in 
said  will  do  not  indicate  that  the  testator's  intention  to 
create  "an  expressed  trust,  was  as  full,  complete,  settled, 
and  sure  as  though  he  had  given  the  property  to  hold 
upon  a  trust  declared  in  express  terms,  in  the  ordinary  man- 
ner."    We  do  not  think  that  said  clauses  two  and  three 
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should  be  construed  as  imperative,  but  as  advisory  only. 
If  they  are  construed  as  imperative,  then  they  are  not  con- 
sistent with,  but  are  clearly  repugnant  to,  clauses  one  and 
four,  and  therefore  violate  that  part  of  the  rule  above 
stated,  which  requires  that  "they  must  not  be  repugnant  to 
other  positive  provisions  by  which  the  same  property  is 
devised  or  bequeathed  absolutely  or  without  limitation." 

It  was  the  intention  of  the  testator,  as  clearly  expressed 
in  the  first  clause,  and  repeated  with  particularity  in  the 
fourth  clause,  that  his  widow  was  to  have  the  absolute  title 
to  said  property.  The  language  used  in  said  clauses,  two 
and  three,  if  construed  to  be  imperative,  imposed  restraints 
upon  the  estate,  which  is  a  violation  of  a  settled  rule  of  law. 
Eush  V.  Zuck,  147  Ind.  388,  393.  Fullenwider  v.  Watsiyn, 
113  Ind.  18,  19 ;  Allen  v.  Craft,  109  Ind.  476. 

As  was  said  in  Rusk  v.  Zuch,  147  Ind.  388,  893:  "The 
correct  test  of  the  effect  of  language  apparently  at  variance 
with  other  parts  of  a  devise  is  whether  the  intent  of  the 
testator  was  to  give  a  smaller  estate  than  the  words  making 
the  gift,  standing  alone,  without  considering  the  limiting 
clause,  import,  or  to  impose  restraints  upon  the  estate  given. 
The  first  is  lawful  and  effective,  for  the  reason  that  the 
testator's  intention  is  the  controlling  consideration  in  the 
construction  of  the  will.  If  the  language,  howe\'fer,  is  used 
to  impose  a  restraint  on  the  estate  granted,  it  is  rarely,  if 
ever,  effective  for  the  reason  that  even  a  clear  intention 
cannot  be  permitted  to  overthrow  the  settled  rules  of  law 
by  depriving  an  estate  of  any  of  its  essential  legal  incidents." 
Mulvane  v.  Ri^e,  146  Ind.  476.  It  follows  that  the  widow, 
Nancy  Adamson,  took  a  fee  simple  estate  in  said  real  estate, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Vol.  166—19 
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m   Mfij  The  Statu  v.  Winstandlby  et  al, 

[No.  18.682.    Filed  October  4,  1900.] 

Embezzlement. — Indictment — An  indictment  which  charged  that  de- 
fendants, being  officers,  agents  and  emploj^es  of  a  bank,  and  having 
access  to  and  control  and  possession  of  money,  appropriated  the 
same  to  their  own  use,  but  not  ayerring  that  defendants  had  posses- 
sion of  such  money  by  virtue  of  their  employment,  was  insufficient 
to  charge  embezzlement  under  §2022  Burns  1894. 

From  the  Clark  Circuit  Court.     Affirmed. 

W.  L.  Taylor,  Attorney-General,  //.  C  Montgomery,  W, 
C.  Utz,  J.  K.  Marsh,  F.  E.  Matson,  Merrill  Moores  and 
C.  C.  Uadley,  for  State. 

A.  Dowling,  C.  D.  Kelso,  J.  V.  Kelso,  M.  Z,  Stannard, 
W.  IL  Watson,  C.  L.  Jewett  and  H.  E.  Jewett,  for  appellees. 

Hadley^  J. — Indictment  in  two  counts  for  embezzle- 
ment. Motion  to  quash  each  count  sustained.  The  State 
appeals. 

In  substance,  it  is  charged  in  the  first  count  that  at,  etc., 
and  on,  etc.,  William  L.  Breyfogle,  Isaac  S.  Winstandley, 
and  Clarence  J.  Frederick,  each  then  and  there  being  ofii- 
cers,  ageijts,  and  employes  of  a  certain  banking  company 
known  as  the  New  Albany  Banking  Company,  which  bank- 
ing company  had  been  theretofore  organized  under  the  laws 
of  the  State  of  Indiana,  and  which  said  banking  company 
was  then  and  there  carrying  on  a  banking  business  in  the 
city  of  New  Albany,  Indiana,  the  same  Breyfogle,  Win- 
standley, and  Frederick,  "having  access  to,  control  and  pos- 
session of,  a  large  sum  of  money,  to  wit,  the  sum  of  $76,- 
108.70,  of  the  value  of  $76,108.70,  to  the  possession  of 
which  the  said  New  Albany  Banking  Company  at  said  time 
was  entitled;  that  they,  the  said  William  L.  Breyfogle, 
Isaac  S.  Winstandley,  and  Clarence  J.  Frederijsk,  while  in 
such   employment  and   acting  as  officers,  agents  and  em- 
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ployes  of  said  New  Albany  Banking  Company,  as  afore- 
said, did  then  and  there  unlawfully,  feloniously,  wilfully, 
and  fraudulently  take,  purloin,  secrete,  misapply,  and  ap- 
propriate to  their  own  use,  and  to  the  use  of  William  S. 
Winstandley,  the  said  sum  of  $76,108.70,  the  said  sum  of 
$76,108.70  then  and  there  being  deposited  with,  and  held 
by,  the  said  New  Albany  Banking  Company ;  contrary,"  etc. 

The  second  count  is  the  same  as  the  first,  except  that  in 
the  second  the  bank  is  alleged  to  be  incorporated. 

The  gist  of  the  charge  is  that  the  defendants,  being  offi- 
cers, agents,  and  employes  of  the  bank,  and  having  access 
to,  and  control  and  possession  of,  a  large  sum  of  money,  to 
which  the  bank  was  entitled  to  possession,  while  in  such 
employment,  and  acting  as  such  officers,  agents,  and  em- 
ployes, did  unlawfully  and  fraudulently  take  and  appro- 
priate to  their  own  use,  etc.  It  will  be  noted  that  it  is  not 
averred  that  the  defendant*  had  access  to  and  control  and 
possession  of  tl^e  money  appropriated  by  them,  by  virtue  of 
their  employment.  It  is  stated  by  the  State's  attorney  that 
the  prosecution  is  under  §2022  Burns  1894,  §1944  Homer 
1897 ;  and,  to  make  out  a  crime  under  this  section,  it  must 
appear  that  the  act  charged  was  not  criminal  before  the 
passage  of  the  act  of  1865  (Acts  1866  S.  S.,  p.  204),  the 
substance  of  which  act  is  carried  into  §2022,  supra,  in  the 
compilation  of  1881.  Smith  v.  State,  28  Ind.  321.  See, 
alao,  State  v.  Wingo,  89  Ind.  204. 

If  the  duties  of  the  defendants,  as  officers,  agents,  and 
employes  of  the  bank  were  such  as  had  no  connection  with 
the  money  of  the  bank,  but  only  afforded  them  an  oppor- 
tunity to  reach  and  take  it,  and,  without  authority  of  the 
bank,  they  did  take  possession  and  appropriate  it,  the  act 
would  have  been  larceny  at  the  time  of  the  passage  of  the 
act  of  1866,  and  hence  not  indictable  as  the  new  crime  of 
embezzlement  created  bv  that  act.  Embezzlement  is  the 
fraudulent  conversion  of  property  by  a  person  to  whom  it 
has    been    entrusted.     Bouvier's    Dictionary;    Anderson's 
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Dictionary.  Therefore,  in  charging  embezzlement  under 
§2022,  it  is  necessary  to  show  some  right,  trust,  or  duty 
arising  from  the  employment  in  respect  to  the  possession  of 
the  property  appropriated. 

As  was  said  by  this  court  in  Colip  v.  State,  163  Ind.  684, 
at  page  586 :  "The  access  to,  control,  or  possession  of  prop- 
erty of  the  servant  or  employe  intended  by  the  statute,  is 
such  access  to,  control,  or  possession  as  arises  from  the 
nature  of  the  employment  with  reference  to  the  particular 
article  of  property  feloniously  appropriated.  Something 
more  than  mere  physical  access,  or  opportunity  of  approach 
to  the  thing,  is  required.  There  must  be  a  relation  of 
special  trust  in  regard  to  the  article  appropriated,  and  it 
must  be  by  virtue  of  such  trust  that  the  servant  has  access 
to,  or  controlj  or  possession  of  it." 

We  are  not  advised  by  the  indictment  in  what  capacity 
the  defendants  were  employed  by  the  bank ;  whether  either 
was  president,  cashier,  or  teller.  For  aught  that  appears, 
they  may  have  been  directors,  book-keepers,  or  any  other 
class  of  employes.  They  may  also  have  been,  respectively, 
president,  cashier,  and  teller.  We  may  as  reasonably  infer 
the  one  as  the  other.  Such  a  state  of  uncertainty  is  not  per- 
mitted in  criminal  pleading.  For  failure,  therefore,  to 
show  that  the  defendants  had  access  to  and  control  and  pos- 
session of  the  money  appropriated,  by  virtue  of  their  em- 
ployment, the  indictment  is  insufficient.  See  State  v.  Win- 
standley,  154  Ind.  443.    Judgment  affirmed. 

Dowling,  J.,  did  not  participate. 


Bloom  v.  The  State. 

[No.  10,229.    Filed  October  4,  1900.] 

j^^H  gj^        Crdcinal  Law. — Indeterminate  Sentence  Law, — ^The  act  of  Febniary 
iKl  ^»*  26, 1897  (Acts  1897  p.  69),  known  as  the  indeterminate  sentenoe  law, 

is  valid,    p.  SH. 
Same. — Indeterminate  Sentence  Law, — Verdict, — A  verdict  finding  de- 
fendant guilty  of  manslaughter  is  not  rendered  void  because  it  con- 
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tains  the  statement  that  defendant  "  is  about  55  years  old,"  since 
the  finding  of  age  has  relation  to  the  place,  not  the  justice,  of  the 
punishment,    p.  £94, 

Criminal  Law. — Manslaughter, — Evidence,  — Sufficiency. — Defendant 
rented  to  deceased  a  stall  in  his  bam  in  which  to  keep  a  horse  a  part  of 
each  day.  Deceased  brought  feed  for  his  horse  which,  without  objec- 
tion from  defendant,  he  kept  in  that  part  of  the  bam  where  the  latter 
kept  his  feed.  In  opening  the  bam  door,  deceased  had  to  free  a 
hasp  held  over  a  staple  bj  a  pin.  Defendant,  becoming  suspipious 
that  deceased  was  stealing  feed,  concealed  himself  in  the  bam  loft 
and  saw  him  taking  it.  On  the  following  night  defendant  shot  and 
mortally  wounded  deceased  while  in  the  act  of  stealing  hay.  There 
was  no  evidence  that  defendant's  feed  was  kept  in  a  place  that  was 
not  openly  accessible  from  the  stall  rented  by  deceased.  Held, 
that  the  evidence  is  sufficient  to  sustain  a  conviction,    pp.  £94,  295. 

Saiob. — Admissions, — Instruction. — Though,  in  the  trial  of  a  criminal 
case^  the  jury  **may  determine  the  law  for  themselves,"  the  court 
is  not  invading  the  province  of  the  jury  in  stating  to  them  the  law 
as  applicable  to  the  facts  as  sworn  to  by  defendant,    pp.  296, 296. 

Same. — Instruction, — The  following  instruction:  **If  you  find,"  etc., 
stating  the  facts  that  constitute  voluntary  manslaughter,  "you 
should  find  the  defendant  guilty  of  voluntary  manslaughter,"  is  not 
erroneous,  as  being  an  invasion  of  the  province  of  the  jury.  p.  £96, 

Samb. — H&midde.^Instruction, — Where,  on  the  trial  of  one  charged 
with  homicide,  there  was  no  evidence  that  would  justify  a  claim 
that  the  homicide  resulted  from  an  attempt  to  prevent  a  burglary, 
an  instruction  as  to  the  effect  of  burglary  as  a  defense  was  ertor 
prejudicial  to  the  prosecution,  and  of  which  the  defendant  could 
not  complain,    pp,  £96,  £97. 

Samb. — Admissions. — Harmless  Error, — Error  in  admitting  testimony 
of  admissions  of  defendant  which  were  obtained  by  coercion  is  cured 
by  the  defendant  testifying  to  the  same  facts,    p.  £97. 

Trial. — Miscondtmt  of  Juror.^ Appeal. — Where  misconduct  of  a  juror 
was  alleged  in  a  motion  for  a  new  trial,  and  the  evidence  thereof  as 
presented  to  the  trial  court  was  conflicting,  such  evidence  will  not 
be  reviewed  on  appeal,    p.  297, 

From  the  Huntington  Circuit  Court.     Affirmed. 

J.  B.  Kenner  and  U.  8,  Lesh,  for  appellant. 
W,  L,  Taylor,  Attorney-General,  J,  S,  Branyan,  H.  0. 
Colerich,  Merrill  Moores  and  C,  C,  Hadley,  for  State. 

Baker^  C.  J. — Appellant  was  convicted  of  manslaughter. 
Two  rulings  are  presented  as  erroneous, — denying  a  new 
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trial,  and  pronouncing  judgment  under  the  indeterminate 
sentence  law. 

It  has  been  decided  repeatedly  that  the  indeterminate 
sentence  law  is  valid.  Miller  v.  State,  149  Ind.  607 ;  Skel- 
ton  V.  State,  149  Ind.  641 ;  Vancleave  v.  State,  150  Ind. 
273;  Wilson  v.  State,  150  Ind.  697;  Davis  v.  State,  152 
Ind.  145.  The  majority  of  the  court  see  no  reason  for  de- 
parting from  those  decisions. 

Objection  is  made  to  the  verdict  because  it  states  that  the 
defendant  "is  about  fifty-five  years  old".  Appellant  was 
sentenced  to  the  penitentiary.  If  in  fact  he  is  under  thirty, 
he  may  take  steps  to  be  transferred  to  the  reformatory. 
Colip  V.  State,  153  Ind.  584.  The  finding  of  age  has  rela- 
tion to  the  place,  not  the  jiistice,  of  the  punishment. 

Appellant  contends  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  By  the  appellant's  o\^ti  testimony  the 
conviction  was  justified.  He  owned  a  farm.  Bess,  the  de- 
ceased, was  an  oil-well  driller.  About  a  week  before  the 
homicide  Bess  was  employed  near  appellant's  farm.  His 
hours  of  service  were  from  noon  till  midnight.  He  lived 
several  miles  distant  from  his  place  of  employment.  He 
drove  to  and  from  his  work.  He  went  to  appellant  to  en- 
gage a  place  in  which  to  keep  his  horse  and  buggy.  Appel- 
lant rented  Bess  a  stall  in  his  barn  for  the  horse,  and  per- 
mitted the  buggy  to  stand  in  the  barn-yard.  Appellant 
states  that  when  he  rented  the  stall  to  Bess  he  did  not  give 
liim  any  permission  to  go  into  the  part  of  the  barn  where 
appellant  kept  his  corn,  oats,  and  hay.  Bess  brought  feed 
for  his  horse  with  him  each  day  in  a  sack.  This  feed,  with 
appellant's  acquiescence,  was  put  by  Bess  outside  the  stall 
in  the  general  part  of  the  bam  where  appellant  had  his  hay, 
etc.  At  Bess's  request,  appellant  fed  the  horse  in  the  even- 
ing from  Bess's  sack.  In  a  day  or  two  after  the  arrange- 
ment was  made,  appellant  began  to  miss  some,  of  his  com 
and  hay.  He  suspected  Bess.  He  put  marked  wooden  pins 
in  the  pith  of  his  cobs  of  com,  and  found  that  Bess  was 
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bringing  back  this  marked  com  in  his  sack  as  feed  for  his 
horse.  Appellant  thus  had  circumstantial  proof  that  Bess, 
upon  quitting  work  at  midnight^  went  to  the  bam  to  get 
not  only  his  horse  but  also  appellant's  com.  To  have  direct 
ocular  proof,  appellant  and  his  son  the  night  before  the 
homicide  concealed  themselves  in  the  barn-loft  and  watched. 
They  saw  Bess  and  a  companion  named  Burke  take  corn 
and  oats  and  chickens,  put  them  in  Bess's  buggy,  and  drive 
away.  The  next  day  appellant  did  not  have  Bess  arrested, 
nor  forbid  him  the  use  of  the  bam,  but  went  to  town  and  got 
a  gun  with  which  "to  mark  the  fellows  that  were  stealing 
from  him".  That  night  he  and  his  son  again  concealed 
themselves  in  the  barn-loft  and  watched.  Bess  came,  opened 
the  barn,  harnessed  his  horse,  tied  up  a  bundle  of  appellant's 
hay  in  the  bam,  took  it  out  into  the  barn-yard,  and  was 
putting  it  into  his  buggy  when  he  was  shot.  Appellant 
watched  these  doings  from  the  loft.  When  Bess  went  out 
with  the  hay,  appellant  stepped  to  the  side  of  the  barn-loft 
and  fired  through  an  opening.  He  aimed  at  Bess's  feet,  but 
stepped  back  as  he  shot  and  the  charge  struck  Bess  at  the 
knee.  The  wound  proved  fatal.  There  was  no  evidence 
that  appellant's  oats,  com,  or  hay  was  kept  in  a  place  that 
was  not  openly  accessible  from  the  stall  rented  to  Bess.  In 
opening  the  barn-door  Bess  had  to  free  a  hasp  held  over  a 
staple  by  a  pin. 

Error  is  predicated  on  the  giving  and  refusal  of  instruc- 
tions. In  the  course  of  a  very  elaborate  charge,  the  court 
used  these  expressions,  of  which  complaint  is  made:  "The 
theory  of  the  defense  is  that  the  deceased,  James  Bess, 
was  in  the  act  of  stealing  or  had  stolen  property  from 
the  bam  of  the  defendant.  *  *  *  If  the  deceased  had 
a  lawful  rigiit  to  enter  the  bam  of  the  defendant,  and  while 
in  such  bam  committed  a  larceny  or  theft  of  the  property  of 
the  defendant,  and  was  outside  the  bam  making  off  with  it, 
then  the  defendant  had  no  legal  right  to  shoot  him.  There 
is  no  law  that  will  justify  the  killing  of  one  person  by  an- 
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other  for  the  crime  of  petit  larceny.  *  «  ♦  if  you 
find  from  the  evidence  that  Bess  and  the  defendant  had 
agreed  that  Bess  should  keep  his  horse  in  defendant's  bam, 
then  Bess  at  the  time  he  was  shot  was  in  a  place  where  he 
had  a  right  to  be,  and  if  you  find  that  at  the  time  Bess  was 
stealing  a  small  bundle  of  hay,  and  defendant  knew  that 
he  had  no  other  purpose,  he  was  stealing  by  mere  trespass, 
and  if  the  owner  of  the  property  shot  and  killed  him,  he  can 
not  avail  himself  of  the  defense  that  Bess  was  so  stealing." 
Appellant  insists  that  the  court  infringed  upon  the  right  of 
the  jury  to  decide  the  facts  and  determine  the  law.  The 
court  assumed  no  fact  that  was  not  clearly  established  by 
appellant^s  own  evidence.  A  party  will  not  be  heard  to 
complain  of  the  court's  acceptance  of  his  own  testimony  as 
true.  The  court  stated  correctly  the  law  applicable  to  th^ 
facts  admitted  by  appellant.  Though  in  this  State  the  jury 
"may  determine  the  law"  for  themselves,  the  court  is  not 
invading  the  province  of  the  jury,  but  is  discharging  an 
imperative  duty,  in  stating  to  the  jury  the  law  applicable  to 
the  facts. 

The  court  charged  the  jury:  **If  you  find,"  etc.,  stating 
the  facts  that  constitute  voluntary  manslaughter,  "you 
should  find  the  defendant  guilty  of  voluntary  manslaugh- 
ter." Here,  too,  appellant  is  mistaken  in  claiming  that 
the  court  deprived  the  jury  of  the  right  to  determine  the 
law  by  advising  them  that  they  ought  to  convict  the  defend- 
ant if  they  found  he  had  done  the  acts  denounced  by  the 
statute  as  felonious. 

The  court  at  great  length  informed  the  jury  of  the  cir- 
cumstances under  which  a  person  has  the  right  to  take  life 
in  defense  of  his  person  and  property  or  to  prevent  the  com- 
mission of  a  felony.  Arguments  are  made  that  these  in- 
structions prove  that  the  court  was  wrong  in  that  part  of  the 
charge  hereinabove  set  forth  which  excludes  the  defense 
that  appellant  shot  to  prevent  the  commission  of  a  burglary, 
and  that  the  two  lines  of  instructions  must  have  tended  to 
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confuse  the  jury.  The  evidence  did  not  require  these  last 
instructions.  The  testimony  of  appellant  has  been  referred 
to.  The  other  evidence  of  the  defense  and  that  of  the  prose- 
cution correspond  with  appellant's  account  of  the  homicide. 
There  was  no  evidence  that  would  justify  a  claim  that  the 
homicide  resulted  from  an  attempt  to  prevent  the  commis- 
sion of  a  burglary.  There  was  no  burglarious  breaking, 
even  if  Bess,  before  he  entered  the  bam,  intended  to  commit 
a  larceny  therein.  If  it  was  error  to  submit  to  the  jury  the 
question  whether  or  not  the  shot  was  fired  to  prevent  the 
commission  of  a  burglary,  it  was  an  error  prejudicial  to  the 
prosecution,  not  to  the  defense.  Appellant  could  only  have 
profited  by  any  confusion  in  the  minds  of  the  jury,  as  to  the 
law,  for  on  the  facts  stated  by  appellant  he  was  guilty  under 
the  law. 

The  court  did  right  in  excluding  evidence  that  Bess  was 
accustomed  to  go  armed  and  was  a  dangerous  man. 

Appellant  reserved  exceptions  to  the  prosecution's  evi- 
dence of  appellant's  admissions.  Objection  was  made  to 
the  introduction  of  this  evidence  on  the  ground  that  the 
admissions  were  obtained  by  coercion.  The  court  heard  evi- 
dence as  to  the  circumstances  under  which  the  admissions 
were  made,  and  then  overruled  the  objection.  It  is  un- 
necessary to  review  that  ruling,  because,  even  if  it  was  erro- 
neous, appellant  cured  the  error  by  going  upon  the  stand 
and  testifying  to  the  same  facts. 

Misconduct  of  a  juror  was  alleged  in  the  motion  for  a 
new  trial.  Appellant  filed  aflSdavits  in  support  of  the 
charge,  the  juror  filed  his  affidavit  denying  it,  and  the  court 
further  heard  the  affiants  orally.  The  juror  denied  the 
charge  explicitly,  but  appellant  claims  that  the  cross-ex- 
amination of  the  juror  virtually  destroyed  his  direct  testi- 
mony. This  was  for  the  court  to  decide.  There  was  evi- 
dence to  support  the  finding  that  the  juror  was  not  guilty  of 
the  alleged  misconduct,  and  this  court  will  not  undertake  to 
determine  where  the  preponderance  lay. 

Judgment  affirmed. 
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on  appeal.  Brown  v.  Armfieldj  ante,  150;  Allen  v.  Gavin, 
130  Ind.  190;  Reid  v.  Houston,  49  Ind.  181.  The  precipe 
directed  the  clerk  to  certify  "plaintiff's  (appellant's)  bill 
of  exceptions  number  two  and  plaintiff's  (appellant's)  bill  of 
exceptions  number  three  and  they  are  copied  into  the  tran- 
script, but  appellant's  bill  of  exceptions  number  three  is  not 
mentioned  in  said  precipe.  It  follows,  therefore,  under  the 
rule  stated,  that  said  bill  of  exceptions  number  three,  though 
copied  into  the  transcript,  forms  no  part  of  the  record,  and 
the  matters  set  forth  therein  cannot  be  considered  on  this 
appeal.  But  if  said  bill  of  exceptions  was  properly  a  part 
of  the  record,  as  the  same  does  not  show  affirmatively  that 
it  contains  all  the  evidence  given  on  the  trial  of  said  motion, 
we  cannot  say  that  the  court  erred  in  overruling  the  same. 
§823  Elliott's  App.  Proc. 

Moreover,  if  said  bill  of  exceptions  affirmatively  showed 
that  it  contained  all  the  evidence  given  on  the  hearing  of 
said  motion,  we  would  be  compelled  to  hold  that  the  motion 
was  properly  overruled,  for  the  reason  that  the  only  evi- 
dence set  forth  in  said  bill  to  sustain  said  motion  was  oral, 
which,  under  the  long  and  well  settled  rule  in  this  State,  is 
not  sufficient  to  authorize  the  correction  of  a  record.  Driver 
v.  Driver,  153  Ind.  88,  and  cases  cited. 

Appellant  next  insists  that  the  conclusions  of  law  arc 
erroneous.  It  appears  from  the  special  finding  that  appel- 
lant, on  April  13,  1894,  sold  and  conveyed  to  the  Advance 
Manufacturing  Company  certain  real  estate,  upon  which 
was  located  a  furniture  factory,  for  a  consideration  men- 
tioned  in  the  deed  of  $22,850.  Said  deed  was  made  subject 
to  the  taxes  of  1894,  and  a  mortgage  to  DePauw  University 
for  $8,000,  which  said  grantee  assumed  and  agreed  to  pay 
'  as  a  part  of  said  consideration  for  said  conveyance.  Said 
sale  and  consideration  included,  in  addition  to  the  real 
estate,  lumber,  and  other  material,  machinery  and  appli- 
ances then  upon  and  connected  with  said  real  estate,  used  in 
the  manufacture  of  furniture.    On  the  day  of  said  sale  and 


MAY  TERM,  1900— Vol.  155.  301 

McCaslin  v.  Advance  Mfg.  Ck>. 

conveyance,  the  grantee  paid  $5,000  in  cash  to  appellant, 
and  executed  to  him  as  the  balance  of  the  consideration 
therefor  ten  promissory  notes  for  the  aggregate  sum  of 
$9,850,  nine  of  said  notes  being  for  $1,000  each,  and  pay- 
able respectively  in  one,  two,  three,  four,  five,  six,  seven, 
eight,  and  nine  years,  and  one  for  $850,  payable  within  ten 
years  after  said  date;  and  to  secure  the  payment  of  said 
notes,  executed  a  mortgage  to  appellant  upon  said  real  es- 
tate. In  said  mortgage  the  mortgagor  agreed  to  keep  the 
buildings  on  said  real  estate  "insured  for  the  benefit  of  the 
mortgagee  and  the  DePauw  University,  as  their  interest 

may  appear,  to  the  amount  of thousand  dollars." 

The  mortgage  in  favor  of  the  DePauw  University  contained 
a  clause  requiring  that  said  property  be  kept  insured  for  its 
benefit,  to  the  amount  of  $10,000.  The  mortgage  to  appel- 
lant provided  that  the  "mortgagors  can  pay  off  the  mort- 
gage to  DePauw  University,  and  place  another  mortgage 
for  a  like  ampunt  on  said  real  estate,  which  mortgage  shall 
be  prior  to  the  lien  of  this  mortgage".  Said  clause  was  the 
material  part  of  the  inducement  and  consideration  con- 
ceded by  appellant,  the  mortgagee,  to,  and  demanded  and 
accepted  by  the  mortgagor,  in  the  purchase  of  said  property. 
When  said  sale  was  made,  and  deed  and  mortgage  executed, 
the  debt  secured  by  the  mortgage  to  DePauw  University 
was  past  due,  and  by  its  terms  liable  to  be  foreclosed. 
Upon  the  consummation  of  said  sale,  the  Advance  Manufac- 
turing Company  entered  into  possession  and  commenced  to 
operate  said  plant,  in  the  manufacture  of  furniture,  and 
continued  so  to  operate  the  same  until  August  2,  1894, 
when  the  same  was,  to  a  large  extent,  destroyed  by  fire. 
When  said  fire  occurred,  the  Advance  Manufacturing  Com- 
pany was  carrying  insurance  on  the  buildings  and  ma- 
chinery, and  all  fixtures,  apparatus,  tools,  and  implements, 
used  in  connection  with  the  business  of  the  manufacture  of 
furniture,  and  finished  and  unfinished  stock,  lumber,  and 
materials  in  use  in  said  plant,  to  the  amount  of  $22,700  in 
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favor  of  the  DePauw  University  and  appellant,  as  their 
interests  might  appear.  Said  Advance  Manufacturing 
Company  realized  from  insurance  on  property  covered  by 
said  mortgages  something  over  $10,000.  Out  of  the  whole 
amount  of  insurance,  including  that  on  property  not  cov- 
ered by  said  mortgages,  received  in  the  adjustment  of  the 
losses  caused  by  said  fire,  the  mortgage  debt  to  DePauw 
University,  amounting  to  $8,496,  was  fully  paid,  and  pay- 
ments were  made. on  the  indebtedness  secured  by  the  mort- 
gage to  appellant,  amounting  to  $6,860.49,  leaving  only 
$2,989.51  of  the  principal  unpaid,  no  part  of  which  balance 
will  become  due  prior  to  May,  1901.  On  December  31, 
1894,  after  said  payments  had  been  made,  and  before  any 
buildings  had  been  reconstructed,  or  machiney  replaced, 
but  after  this  suit  had  been  commenced  by  appellant  and  lis 
pendens  notice  filed,  said  Advance  Manufacturing  Com- 
pany executed  *  a  mortgage  on  said  real  estate,  covered 
by  appellant's  mortgage,  to  appellee,  Robert  Denny,  as 
trustee,  to  secure  the  sum  of  $8,000,  said  indebtedness  to 
become  due,  eighteen  months  after  December  31,  1894.  All 
of  said  sum  of  $8,000,  and  about  $2,700  more,  making  in 
all  about  $10,700,  was  used  by  said  Manufacturing  Com- 
pany in  the  construction  of  new  buildings  in  the  place  of 
those  destroyed  by  fire,  and  in  the  reconstruction  of  build- 
ings not  entirely  destroyed,  and  in  purchasing  new  ma- 
chinery properly  to  equip  said  plant  for  the  manufacture  of 
furniture.  That  the  buildings  now  upon  said  real  estate  are 
worth  as  much  as  were  all  the  buildings  on  said  ground, 
prior  to,  and  at  the  time  of  the  fire.  The  machinery  now  in 
said  plant,  including  boilers,  engine,  pumps,  belting,  shaft- 
ing, pulleys,  piping,  and  machines,  in  the  aggregate,  are 
worth  as  much  as  was  the  like  machinery  in  the  plant,  prior 
to  and  at  the  time  of  the  fire.  That  the  ground  covered  by 
appellant's  mortgage  is  of  greater  value,  than  when  sold  by 
appellant  to  said  company,  but  not  of  a  value  equal  to  the 
debt  of  said  company  to  appellant.    That  said  plant  can  pro- 


r 


MAY  TERM,  1900— Vol.   156.  303 

McCaslin  v.  Advance  Mfg.  Co. 

duce  as  much  furniture  in  a  given  time^  with  the  same 
labor,  as  the  plant  mortgaged  to  appellant,  and  is  of  equal 
rental  value.  That  the  same  as  a  whole  is  as  valuable  as  the 
plant  mortgaged  to  appellant. 

The  plant  as  now  constructed  is  insured  for  $5,500, 
being  payable  to  Robert  Denny,  trustee,  and  appellant. 
That  said  manufacturing  company  fully  kept  and  per- 
formed the  obligations  it  assumed,  concerning  the  insur- 
ance upon  the  property  contained  in  the  mortgage  executed 
to  appellant.  That  the  payment  of  the  balance  of  the  in- 
debtedness due  appellant  is  as  well  and  fully  secured  as  was 
the  payment  thereof  prior  to  and  at  the  time  said  fire  oc- 
curred. In  December,  1894,  after  said  fire,  and  before  the 
erection  of  the  buildings  on  said  real  estate,  appellant  com- 
menced this  action,  and  at  the  same  time  filed  a  lis  pendens 
notice  in  the  office  of  the  clerk  of  Marion  county.  The 
owners  and  holders  of  the  notes  secured  by  said  mortgage  to 
Denny,  trustee,  were,  at  the  time  of  the  execution  thereof, 
stockholders  and  officers  of  said  Advance  Manufacturing 
Company.  Said  Denny,  trustee,  was  at  said  time,  and  for 
some  time  prior  thereto  had  been  the  attorney  for  said  com- 
pany, and  had  full  knowledge  of  the  facts  herein  stated. 

Upon  the  facts  found,  the  court  stated  conclusions  of  law 
in  favor  of  appellees,  to  the  effect  "that  the  mortgage  exe- 
cuted to  Denny,  trustee,  is  a  valid  lien  on  the  property 
therein  described,  and  is  prior  and  superior  to  the  lien  of 
the  mortgage  executed  to  appellant."  As  appellant  com- 
menced this  action  to  enjoin  the  execution  of  the  mortgage 
to  Denny,  trustee,  and  after  said  mortgage  was  executed 
filed  a  supplemental  complaint  to  declare  his  mortgage  a 
lien  on  said  real  estate,  prior  and  superior  to  the  mortgage 
to  Denny,  trustee,  the  burden  of  proof  was  upon  him.  Un- 
less the  facts  found  show  that  appellant's  mortgage  is  a 
prior  lien  on  said  real  estate,  the  conclusions  of  law  are  not 
erroneous.  It  is  settled  law  that  the  holder  of  a  mortgage 
may  waive  the  prior  lien  of  his  mortgage,  by  an  agreement 
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that  if  another  mortgage  is  subsequently  executed  it  shall 
be  the  first  lien  on  the  mortgaged  real  estate.  1  Jones  on 
Mort.,  §608;  Walters  v.  Ward,  153  Ind.  578,  582. 

The  court  found  that  the  provision  in  appellant's  mort- 
gage for  the  execution  of  another  mortgage  on  the  payment 
of  the  mortgage  to  DePauw  University,  and  that  the  same 
should  be  a  lien  on  said  real  estate  prior  and  superior  to 
appellant's  mortgage,  was  the  material  part  of  the  induce- 
ment and  consideration  for  the  purchase  of  said  real  estate 
from  appellant.  There  was,  therefore,  sufficient  considera- 
tion to  support  said  provision.  Appellant  urges,  however, 
that  said  agreement  contemplated  the  continued  existence 
of  the  buildings  and  machinery  covered  by  said  mortgages, 
and  that  after  their  partial  destruction  by  fire  the  same  was 
not  binding  upon  him.  It  has  been  held  that,  when  the 
performance  of  a  contract  depends  upon  the  continued  ex- 
istence of  a  thing,  or  such  continued  existence  was  assumed 
as  the  basis  of  the  agreement,  the  destruction  of  the  thing 
puts  an  end  to  the  obligation.  7  Am.  &  Eng.  Ency.  of  Law, 
(2nd  ed.)  115,  116,  and  cases  cited;  1  Beach  on  Contracts, 
§773;  Wells  v.  Calnan,  107  Mass.  514,  9  Am.  Rep.  65; 
Powell  V.  Dayton,  etc.,  R.  Co.,  12  Ore.  488.  To  what  extent 
this  doctrine,  if  correct,  applies  in  this  case,  we  need  not 
determine,  for  the  reason  that  it  cannot  be  said  that  the 
agreement  in  regard  to  the  new  mortgage  contemplated  the 
continued  existence  of  the  buildings  and  machinery  covered 
by  appellant's  said  mortgage.  All  that  appellant  was  in- 
terested in  when  he  took  his  mortgage  was  that  his  security 
should  not  be  materially  impaired,  that  is,  it  should  be 
kept  substantially  as  good  as  when  he  accepted  said  mort- 
gage subject  to  the  mortgage  to  DePauw  University.  Even 
if  it  would  be  proper  to  hold  that  the  parties,  when  said 
provision  was  made  in  appellant's  mortgage,  contemplated 
that  the  buildings  and  machinery,  if  destroyed  or  damaged 
by  fire,  should  be  so  far  repaired  or  replaced  by  other  build- 
ings and  machinery  that  appellant's  security  would  be  sub- 
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Etantiallj  as  good  as  it  would  have  been  if  the  fire  had  not 
occurred,  a  question  we  need  not  and  do  not  decide,  the  con- 
clusions of  law  are  not  erroneous.  The  balance  of  the  indebt- 
edness secured  by  said  mortgage  to  appellant,  after  the  pay- 
ment of  $6,850.49  thereon  after  the  fire,  was  $2,989.51,  and 
the  facts  found  by  the  court  clearly  show,  and  the  court  so 
found,  that  it  is  as  well  and  fully  secured  as  it  was  before 
and  at  the  time  of  the  fire.  It  is  unnecessary,  therefore,  to 
decide  as  to  the  correctness  of  said  conclusions,  if  the  facts 
found  had  shown  that  no  buildings  had  been  erected  or 
repaired  since  the  fire,  or,  if  erected,  that  the  plant  was 
worth  materially  less  than  before  the  fire. 

Appellant  earnestly  insists  that  the  evidence  was  not  suffi- 
cient to  sustain  the  special  findings.  That  insuring  the 
buildings  and  machinery  on  said  real  estate  for  $5,500,  at 
the  time  of  the  execution  of  the  mortgage  to  Denny,  trustee, 
was  not  a  compliance  with  the  agreement  contained  in  ap- 
pellant's mortgage  to  keep  the  buildings  on  said  real  estate 
insured.  The  part  of  appellant's  mortgage  in  regard  to  in- 
surance provides  that  the  "mortgagor will  keep  the 

buildings  thereon  insured  for  the  benefit  of  the  mortgagees 
and  the  DePauw  University,  as  their  interest  may  appear^ 
to  the  amount  of thousand  dollars."  The  blank  be- 
fore the  word  thousand  not  being  filled,  so  as  to  show  how 
many  thousand  dollars  insurance  was  to  be  carried,  whether 
one  or  more,  said  provision  is  incomplete.  •  Appellant's 
mortgage,  therefore,  contains  no  agreement  requiring  the 
manufacturing  company  to  insure  said  property  for  any 
amount.  Palmer  v.  Poor,  121  Ind.  136,  6  L.  R.  A.  469; 
WUtfong  V.  Schafer,  121  Ind.  264.  See,  also,  Coleman 
V.  Coleinan,  78  Ind.  344,  347-349.  But  even  if  it  could  be 
construed  to  require  said  company  to  insure  said  property 
for  $1,000,  the  insurance  for  $5,500,  payable  to  Denny, 
trustee,  and  appellant,  is  a  sufficient  performance  of  the 
same.    We  have  read  the  evidence,  and,  while  conflicting. 
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the  same  fully  sustains  all  the  findings  of  the  court,  which 
are  necessary  to  sustain  the  conclusions  of  law.  The  fact 
that  some  of  the  findings  made  by  the  court  are  not  sus- 
tained by  sufficient  evidence  does  not  entitle  appellant  to  a 
new  trial  if  such  findings  are  not  necessary  to  sustain  the 
conclusions  of  law. 

It  is  urged  that  the  court  erred  in  admitting  certain  testi- 
mony, but  as  the  page  and  line  of  the  record  where  said  rul- 
ing, if  any,  appears,  is  not  stated  by  appellant,  the  court, 
under  a  long  established  nile,  will  not  search  for  the  same. 
Ewbank's  Manual,  §183,  p.  277;  State  v.  Winstandley,  151 
Ind.  495,  501,  502,  and  cases  cited. 

An  affidavit  was  filed  in  support  of  certain  causes  as- 
signed for  a  new  trial.  It  is  the  law  that  unless  such  affi- 
davits are  made  a  part  of  the  record,  in  a  civil  case,  by  a  bill 
of  exceptions,  or  order  of  court,  said  causes  for  a  new  trial 
cannot  be  considered.  Hoskinson  v.  Cavender,  143  Ind. 
1,  2,  and  cases  cited.  Forsyth  v.  Wilcox,  143  Ind.  144; 
Ewbank's  Manual,  §50,  p.  76.  The  court  did  not  err 
in  overruling  appellant's  motion  for  a  new  trial. 

It  is  claimed  by  appellant  that  the  special  findings  are 
so  vague,  imcertain,  and  defective  on  their  face  that  no 
judgment  can  be  rendered  thereon,  and  that  the  court,  there- 
fore, erred  in  overruling  his  motion  for  a  venire  de  novo. 
If  the  special  findings  are  sufficient  to  support  the  conclu- 
sions of  law,  or  to  form  the  basis  of  a  judgment  on  the 
issues  involved,  said  motion  was  properly  overruled.  2 
Woolen's  Trial  Proc.  §4206.  Disregarding  all  evidentiary 
f  a(5ts,  and  the  findings  without  the  issues,  the  special  find- 
ings are  not  contradictory,  vague,  or  uncertain,  but  are 
clearly  sufficient  to  sustain  the  conclusions  of  law.  It  is 
evident,  therefore,  from  what  has  been  said  concerning 
the  correctness  of  the  conclusions  of  law,  and  the  motion  for 
a  new  trial,  that  the  court  did  not  err  in  overruling  said 
motion  for  a  venire  de  novo. 

Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed. 
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Denton  v.  The  State. 

[No.  19,078.    Filed  October  6,  1900.] 

Criminal  Law. — Indictment. — Indorsement  by  Foreman  of  Qrand 
Jury, — An  indictment  which  was  not  indorsed  "a  true  bill"  over 
the  signature  of  the  foreman  of  the  grand  jury  who  returned  it  into 
court  is  insufficient. 

From  the  Orange  Circuit  Court.     Reversed. 

8,  R.  Lambdin,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  T.  M.  Honan,  Rowland 
Evans,  Merrill  Moores  and  C.  C.  Hadley,  for  State. 

Jordan^  J. — Appellant  was  indicted  by  the  grand  jury 
of  the  Orange  Circuit  Court  for  violating  §9  of  an  act  of 
the  legislature  approved  March  6,  1897,  entitled  an  act 
"regulating  the  taxing  of  dogs,"  etc.    Acts  1897,  p.  178. 

A  motion  to  quash  the  indictment  was  overruled,  and 
upon  a  trial  by  the  court  appellant  was  convicted  of  the 
charge,  and  fined  in  the  sum  of  $1.  From  this  judgment 
he  appeals,  and  assigns  as  error  the  action  of  the  trial  court 
in  denying  his  motion  to  quash  the  indictment.  The  con- 
stitutional validity  of  the  statute  upon  which  this  prosecu- 
tion is  based  is  assailed. 

The  indictment  is  clearly  bad,  for  the  reason  alone  that 
it  does  not  appear  to  have  been  indorsed  as  a  true  bill  over 
the  signature  of  the  foreman  of  the  grand  jury  who  re- 
turned it  into  court.  This  the  statute  requires,  and  the 
record  on  appeal  to  this  court  must  affirmatively  disclose 
that  fact.  The  motion  to  quash  the  indictment  should  have 
been  sustained  for  this  reason.  State  v.  Buntin,  123  Ind. 
124;  Gillett's  Crim.  Law  (2nd  ed.),  §116,  and  cases  there 
cited. 

As  this  infirmity  in  the  indictment  requires  a  reversal  of 
the  judgment,  we  do  not  deem  it  necessary  to  decide  the 
questions  relative  to  the  constitutional  validity  of  the  stat- 
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ute,  as  thej  are  not  essential  to  a  disposition  of  the  appeal. 
The  judgment  is  reversed,  and  the  cause  remanded  to 
the  lower  court. 

Yeoman  et  al.  v.  Shaeffer. 

[No.  18,761.     Filed  June  6,  1900.     Rehearing  denied  Oct.  6,  1900.] 

• 

Appeal  and  Ebbob.— CZerA;'^  Oerh^tca^^.— Drains. —The  certificate  of 
the  olerk  to  the  transcript  in  an  appeal  in  a  drainage  proceeding 
that  the  transcript  contains  true  and  complete  copies  of  all  the 
papers  introduced  and  entries  made  in  said  cause  is  insufficient,  as 
required  bj  §662  Bums  1894,  as  it  does  not  show  that  allpapers  per- 
taining to  the  case  are  contained  in  the  transcript,    p,  SIO. 

SAME^-^Separate  Aasignmenis  of  Error. — ^Dratns.— In  a  proceeding  f  or 
the  construction  of  a  drain,  under  §5655  et  seq.  Bums  1894,  the  rights 
of  each  party  remonstrating  must  be  aeparatelj  determined  bj  the 
jury,  and  if  a  new  trial  is  desired  by  one  or  more  of  the  remonstrators. 
who  are  the  owners  of  separate  tracts  of  land,  a  separate  motion 
therefor  must  be  filed,  and,  upon  appeal  from  the  action  of  the 
court  in  overruling  such  motions  for  a  new  trial,  a  separate  assign- 
ment of  error  should  be  filed  by  each  landowner,    p,  311. 

From  the  Jasper  Circuit  Court.     Affirmed. 

B.  F.  Ferguson,  J.  E.  Wilson  and  E.  B.  Sellers,  for 
appellants. 

F.  Foltz,  C.  O.  Spitler,  H.  R.  Kurrie  and  W.  E.  Uhl, 
for  appellee. 

DowLiNO^  J. — This  is  a  proceeding  under  the  statute  to 
obtain  the  construction  of  a  public  tile  drain  through  cer- 
tain lands  in  Jasper  county.  §§5655,  et  seq..  Burns  1894. 
The  petition  therefor  was  filed  by  the  appellee  with  the 
board  of  commissioners.  It  alleged,  among  other  things, 
that  the  ditch  would  be  of  public  utility ;  that  it  would  con- 
duce to  the  public  health ;  that  it  would  drain  the  lands  of 
the  petitioner  and  of  other  owners,  and  render  them  fit  for 
agricultural  purposes;  that  it  would  improve  the  public 
highways ;  and  that  the  benefits  to  be  derived  from  it  would 
largely  exceed  the  cost  of  its  construction.  The  appellants, 
who  were  a  part  of  such  owners  and  occupants,  filed  their 
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remoiiBtrances,  averring  that  each  assessment  made  on  the 
separate  tracts  of  land  owned  by  the  appellants  was  too 
high  as  compared  with  the  assessment  against  the  lands  of 
the  appellee ;  that  the  assessments  were  too  high  as  compared 
with  the  benefits;  denying  that  the  proposed  ditch  would 
he  of  public  utility,  would  benefit  the  public  health,  or 
would  benefit  the  public  highways ;  denying,  also,  that  the 
lands  of  the  remonstrators  would  be  benefited,  etc.  After 
various  steps  before  the  board,  an  order  was  entered  direct- 
ing the  construction  of  the  drain,  and  making  assessments 
upon  the  lands  benefited  for  the  cost  of  the  same. 

An  appeal  to  the  circuit  court  was  taken  by  the  remon- 
strators, and  the  proceedings  there  resulted  in  a  verdict  for 
appellee.  A  motion  for  a  new  trial  was  made,  and  over- 
ruled, and  a  judgment  was  rendered  establishing  the  drain, 
and  making  the  necessary  assessments  for  the  cost  of  its 
construction  upon  the  several  tracts  of  land  benefited.  From 
this  judgment,  the  remonstrators,  James  Yeoman,  Robert 
Yeoman,  Joseph  Yeoman,  Orpheus  C.  Halstead,  Micha  B. 
Halstead,  Andrew  J.  Freeland,  and  Sarah  E.  Miller,  ap- 
pealed. 

The  only  error  assigned  and  discussed  is  the  overruling' 
of  the  motion  for  a  new  trial.  The  assignment  is  joint.  The 
reasons  stated  in  that  motion  were:  (1)  That  the  verdict 
was  contrary  to  law;  (2)  that  the  verdict  was  not  sustained 
by  sufficient  evidence;  (3)  error  in  permitting  the  intro- 
duction in  evidence  of  the  remonstrance  filed  by  appellants 
to  the  third  report  of  the  reviewers ;  (4)  error  in  submitting 
to  the  jury  the  interrogatories  answered  by  them;  (5) 
error  in  refusing  to  submit  interrogatories  requested  by 
appellants;  (6)  error  in  giving  instructions  numbered 
three,  seven,  twelve,  and  fifteen,  at  request  of  appellee;  (7) 
error  in  refusing  to  give  instructions  numbered  two,  three, 
four,  five,  six  and  seven,  requested  by  appellants;  (8)  error 
as  to  appellants  A.  J.  Freeland,  Orpheus  C.  Halstead, 
Sarah  E.  Miller,  Micha  B.  Halstead,  and  Joseph  Yeoman, 
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in  ref iising  to  give  instruction  number  seven,  requested  hy 
them;  (9)  error  in  permitting  the  jury  to  take  to  their  room 
the  third  report  of  the  reviewers;  and  (10)  error  in  giving 
instructions  numbered  two,  eleven,  thirteen,  fifteen,  twenty- 
one,  and  twenty-two,  of  the  court's  own  motion. 

The  preliminary  obj^tions  are  made  by  the  appellee  that 
the  certificate  of  the  clerk  of  the  Jasper  Circuit  Court  to 
the  transcript  is  insuflScient,  and  that,  therefore,  the  appeal 
should  be  dismissed ;  and  that  the  joint  assignment  of  error 
presents  no  question  on  this  appeal.  The  certificate  states 
that  the  transcript  contains  true  and  complete  copies  of  all 
the  papers  introduced  and  entries  made  in  said  cause.  The 
precipe  directed  the  clerk  to  make  a  transcript  of  the  pro- 
ceedings, papers  on  file  introduced,  and  judgment.  By  the 
provisions  of  the  statute,  all  proper  entries  made  by  the 
clerk,  and  all  papers  pertaining  to  a  cause  and  filed  therein 
(except  certain  writs,  depositions,  and  papers  used  as  evi- 
dence) are  deemed  parts  of  the  record,  and  may  be  in- 
cluded in  the  official  certificate.  §662  Burns  1894.  The 
certificate  in  this  cause  is  not  such  as  the  statute  requires, 
and  it  does  not  purport  that  the  transcript  is  complete.  It 
fails  to  show  that  all  of  the  papers  pertaining  to  the  cause 
and  filed  therein  are  copied  in  the  transcript.  The  clerk 
certifies  that  only  the  papers  introduced  are  copied.  It 
cannot  be  assumed  that  all  of  the  papers  pertaining  to  the 
cause  and  filed  are  contained  in  the  transcript.  The  cer- 
tificate derives  no  aid  from  the  precipe  filed  by  the  appel- 
lants. It  directed  the  clerk  to  copy  "the  papers  on  file  in- 
troduced'', but  did  not  require  him  to  include  in  the  tran- 
script any  paper  on  file  in  the  cause  which  was  not  intro- 
duced. But,  even  if  we  were  disposed  to  disregard  the  de- 
fect in  the  clerk's  certificate,  the  objection  that,  under  the 
joint  assignment  of  error,  no  question  is  presented  here, 
would  be  fatal  to  this  appeal.  In  proceedings  for  the  con- 
struction of  drains  under  the  statute  deferred  to,  supra,  it 
is  clear  that  the  rights  of  each  party  remonstrating  must  be 
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separately  determined  by  the  jury  in  their  verdict.  §5672 
Bums  1894. 

If  a  new  trial  is  desired  by  any  one  or  more  of  the  remon- 
strators,  we  think  the  correct  practice  is  for  each  land- 
owner to  file  a  separate  motion  for  a  new  trial.  When  the 
remonstrators  are  the  owners  of  separate  tracts  of  land,  as 
they  are  in  this  case,  and  each  is  subjected  by  the  verdict  to 
a  separate  assessment  for  the  construction  of  the  drain,  it 
cannot  be  said  that  they  have  any  such  joint  interest  in  the 
proceedings  as  will  authorize  either  a  joint  motion  for  a 
new  trial,  or  a  joint  assignment  of  error.  If  any  error  is 
committed  by  the  trial  court  in  overruling  a  motion  for  a 
new  trial,  such  error  affects  the  landowners  severally,  and 
not  jointly,  and,  upon  appeal,  a  separate  assignment  of  error 
should  be  filed  by  each. 

Upon  a  joint  assignment  of  error,  one  of  several  appel- 
lants cannot  avail  himself  of  errors  which  are  not  common 
to  all  his  co-appellants,  but  affect  him  alone.  Neitlixjr  can 
parties  who  jointly  assign  error  take  advantage  of  errors 
which  affect  them  severally,  and  not  jointly.  Walker  v. 
nai.  111  Ind.  223;  Can-  v.  Carr,  137  Ind.  232;  EarhaH 
V.  Farmers  Creamery,  148  Ind.  79;  King  v.  Easton,  135 
Ind.  353;  Goss  v.  Wallace,  140  Ind.  541;  Wall  v.  Bagby, 
126  Ind.  372;  Mills  v.  Hardy,  128  Ind.  311;  SibeH  v. 
Copeland,  146  Ind.  387;  Armstrong  v.  Dunn,  148  Ind. 
433;  Breyfogle  v.  Stotsenburg,  148  Ind.  552;  Elliott's 
App.  Proc.,  §§381-401,  and  cases  cited  in  notes;  Crist  v. 
Wayne,  etc.,  Assn.,  ante,  260. 

Other  objections  to  the  record  are  pointed  out  by  appel- 
lee, but  it  will  not  be  necessary  to  consider  them.  Judg- 
ment affirmed. 
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m  m     The  Pittsburgh,  Cincinnati,  Cihcagk)  and  St.  Louis 
•168  see.  Railway  Company  v.  Stickley. 

[No.  18,790.    Filed  October  9,  1900.] 

Advebsb  Possession. —Claim  of  Oumerahip.'^Emdence, — In  an  action 
in  ejectment  the  agreed  statement  of  facts  showed  that  M.,  the 
owner  of  certain  real  estate,  conveyed  a  portion  thereof  to  defend- 
ant railroad  company,  and  that  a  part  of  such  land  was  fenced  in 
and  used  by  plaintiff  and  her  grantors  who  had  been  owners  and  in 
possession  of  an  adjoining  lot  for  twenty-five  years,  through  a  con- 
veyance thereof  from  M.,  and  that  plaintiff  and  her  grantees,  believ- 
ing that  the  line  of  said  lot  was  several  feet  south  of  the  true  line, 
built  a  fence  which  extended  the  east  line  of  said  lot  eighteen  and 
one-half  feet  and  the  west  line  thirteen  feet  onto  said  strip  so  con> 
veyed  to  the  railway  company,  treating  and  believing  the  location 
of  said  fence  to  be  the  true  line,  and  have  had  that  much  of  said 
strip  BO  fenced  in,  and  have  continuously  used  and  occupied  the 
same  for  more  than  twenty  years  last  past  next  before  the  com- 
mencement of  the  action.  Held,  that  the  court  was  justified  in 
finding  that  the  deed  from  M.  was  made  twenty-five  years  before 
the  action  was  commenced,  and  that  plaintiff  and  her  g^rantors 
other  than  M.  built  and  maintained  the  fence,    pp.  313,  31J^, 

Same. — Claim  of  Oumerahip.Svidence. — It  was  shown  in  fm  action 
in  ejectment  that  plaintiff  and  her  grantors  built  and  maintained  a 
fence  on  what  they  believed  to  be  the  true  line  of  a  lot,  which  in- 
cluded a  strip  of  land  belonging  to  defendant,  and  built  a  house  with 
reference  to  such  fence,  and  occupied  the  same  for  twenty-five 
years,  treating  the  fence  as  the  true  boundary  line.  Held,  that  the 
evidence  warranted  the  finding  that  plaintiff  and  her  grantors 
claimed  to  own  the  land  to  the  fence  constructed  by  .them, 
jjp.  314,  9^5' 

8amk.— Railroads. — Highways, — A  railroad  is  not  a  public  highway 
in  the  sense  that  lands  acquired  by  the  company  for  right  of  way  or 
station  purposes  cannot  be  taken  from  it  by  adverse  possession. 
pp.  316,  316, 

From  the  Randolph  Circuit  Court.    Affirmed. 

N.  0.  Ross  and  Q.  E,  Ross,  for  appellant. 
J.  8.  Englc  and  W.  0.  Parry,  for  appellee. 

Baeeb^  C.  J. — Action  by  appellee  in  ejectment.    Appel- 
lant filed  a  general  denial.    The  court  found  generally  for 
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appellee  and  entered  judgment  accordingly.  Appellant 
claims  that  its  motion  for  a  new  trial  should  have  been  sus- 
tained on  the  ground  that  the  finding*  is  not  sustained  by 
sufficient  evidence. 

The  case  was  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts.  The  statement  shows  that  in  1866  Sylvester 
Miller  conveyed  to  the  railway  company  certain  described 
land.  This  land 'the  company  intended  to  use  for  depot 
purposes,  but  has  not  done  so.     It  adjoins  the  north  side 

of  the  right  of  way.     In  the  year y  Miller  platted  a 

tract  next  north  of  the  railroad  lands.  The  statement  pro- 
ceeds: '^That  the  plaintiff  and  her  grantors  have  been  the 
owners  and  in  possession  of  lot  number  thirteen  in  said  addi- 
tion through  a  conveyance  thereof  from  said  Sylvester  Miller 
for  twenty-five  years ;  that  the  south  line  of  said  lot  thirteen 
is  the  north  line  of  said  strip  so  conveyed  by  s^aid  Miller 
to  said  railway  company ;  that  the  plaintiff  and  her  grantors, 
believing  that  the  line  of  said  lot  thirteen  was  several  feet 
south  of  the  true  line,  built  a  fence  which  extended  the  east 
line  of  said  lot  eighteen  and  one-half  feet  and  the  west  line 
thirteen  feet  onto  said  strip  so  conveyed  to  said  railway 
company,  treating  and  believing  the  location  of  said  fence 
to  be  the  true  line,  and  have  had  that  much  of  said  strip  so 
fenced  in,  and  have  continuously  used  and  occupied  the 
same  for  more  than  twenty  years  last  past  next  before  the 
commencement  of  the  action,  receiving  the  rents  and  profits 
therefrom;  that  (a  few  days  before  the  filing  of  the  com- 
plaint) the  railway  company  tore  down  and  removed  the 
fence  so  built  and  maintained  by  the  plaintiff  and  her 
grantors  on  said  strip  and  built  a  fence  on  the  true  line  be- 
tween said  lot  thirteen  and  said  strip,  thus  cutting  her  off 
from  and  depriving  her  of  the  use  and  possession  of  said 
strip  so  fenced  in,  held  and  used  by  her  and  her  grantors 
for  twenty-five  years." 

Appellant's  first  argument  is  this  in  substance.  The  evi- 
dence shows  that  "the  plaintiff  and  her  grantors"  have  oc- 
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cupied  the  parcel  in  controversy  for  twenty-five  years ;  Syl- 
vester Miller  was  one  of  plaintiff's  grantors;  the  evidence 
fails  to  show  that  plaintiff  and  her  grantors  other  than 
Miller  occupied  the  parcel  twenty  years,  the  limitation 
period;  Miller  was  also  defendant's  grantor;  therefore, 
Miller's  occupancy  was  not  adverse  to  defendant's  grant 
from  him,  and  plaintiff's  case  was  not  sustained  by  the  evi- 
dence. The  premise  is  untrue  that  the  evidence  fails  to 
show  that  plaintiff  and  her  grantors  other  than  Miller  occu- 
pied the  parcel  twenty  years.  The  evidence  is  that  the  par- 
cel in  controversy  was  fenced  in,  held  and  used  as  part  of 
lot  thirteen  for  twenty-five  years,  and  that  "plaintiff  and 
her  grantors"  owned  and  possessed  lot  number  thirteen 
"through  a  conveyance  thereof  from  said  Sylvester  Miller 
for  twenty-five  years".  The  court  was  justified  in  believ- 
ing that  Miller's  deed  was  made  twenty-five  years  before 
this  action  was  commenced,  and  that  plaintiff  and  her 
grantors  other  than  Miller  built  and  maintained  the  fence. 
It  is  next  contended  that  appellee's  possession  of  the  par- 
cel in  question  was  not  adverse  because  she  and  her  grantors 
never  claimed  to  ovm  any  land  beyond  the  true  line  of  lot 
thirteen.  If  one  intends  to  claim  onlv  to  the  true  line 
wherever  that  may  be,  manifestly  his  actual  possession  of 
what  he  disclaims  to  own  is  not  adverse.  Silver  Creek,  etc., 
Corp.  V.  Union,  etc,  Co.,  138  Ind.  297.  In  the  present 
case  there  was  evidence  to  support  a  finding  that  appeUeo 
was  not  merely  claiming  to  the  fence  if  it  should  be  found 
to  be  properly  located,  but  was  claiming  the  fence  itself  as 
the  true  boundary.  For  twenty-five  years  she  and  her 
grantors  treated  this  fence  as  the  true  line.  A  part  of  the 
agreed  statement  is  a  map.  This  indicates  that  lot  thirteen 
is  used  for  residence  purposes.  The  house  is  suitably  lo- 
cated if  the  fence,  built  and  maintained  by  appellee,  is 
taken  as  the  true  boundary.  The  fence,  erected  by  appel- 
lant, touches  the  southwest  corner  of  the  house,  is  about 
four  feet  distant  from  the  southeast  corner,  is  within  two. 
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feet  of  the  door  in  the  south  side  of  the  house,  and  cuts  of! 
access  from  the  house,  through  any  door  now  constructed,  to 
the  major  part  of  the  yard.  This  evidence  warranted  the 
court  in  believing  that  the  occupants  claimed  to  own  the 
parcel  in  question.  The  possession  for  twenty-five  years 
was  continuous,  open,  peaceable,  and  under  a  claim,  estab- 
lished by  evidence,  that  the  old  fence  was  the  true  boundary, 
n  claim  that  appellant  acquiesced  in  until  it  was  too  late  to 
object.  Dyer  v.  Eldridge,  136  Ind.  654;  Patmer  v.  Dosch, 
148  Ind.  10. 

Appellant  finally  insists  that  land  acquired  by  a  railway 
company  for  right  of  way  or  station  purposes  can  not  be 
taken  from  it  by  adverse  possession,  because  a  railroad  is  a 
public  highway,  and  because  the  statute  forbids  interference 
with  the  company's  exclusive  use.  A  railway  company  owes 
certain  duties  to  the  public,  but  it  holds  and  uses  its  pro|>- 
erty  for  the  profit  of  its  stockholders.  The  cases  holding 
that  the  statute  of  limitations  affords  no  defense  to  actions 
for  encroachment  upon  streets  and  roads,  are  inapplicable. 
A  railroad  is  not  a  public  highway  in  the  sense  that  it  be- 
longs to  the  people.  Railroad  officers  are  not  governmental 
agents  whose  laches  creates  no  bar.  It  is  true  that,  for  rea- 
sons of  public  policy,  a  judgment  creditor  will  not  be  per- 
mitted to  destroy  a  railroad  by  cutting  it  into  parcels  on 
execution  sales,  if  the  company  resists.  Farmers,  etc.,  Co, 
V.  Canada,  etc.,  R.  Co.,  127  Ind.  250,  11  L.  R  A.  740.  If 
a  company  voluntarily  disable  itself  to  perform  its  duties 
to  the  public,  its  charter  may  be  forfeited.  But  there  is  no 
reason  why  a  railway  company  should  not  be  permitted  to 
dispose  of  land  it  does  not  need  in  fulfilling  its  public 
duties,  or  why,  if  it  disposes  of  land  it  does  need,  it  should 
not  be  compelled,  if  it  wishes  to  avoid  a  forfeiture  of  its 
charter,  to  reacquire  the  land  by  purchase  or  condemnation. 
It  is  true  that  the  statute  entitles  a  railway  company  to  take 
land  in  fee  and  forbids  interference  with  the  company's 
exclusive  use.    But  the  right  to  the  exclusive  use  (which  is 
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an  incident  to  every  unqualified  ownership)  must  be  as- 
serted. If  one  occupies  adversely  for  twenty  years  land 
owned  by  a  railway  company,  the  statute  of  limitations 
should  raise  the  presumption  of  a  grant,  for  the  company 
holds  its  lands  for  private  gain  as  a  private  proprietor.  The 
State  confers  the  power  of  eminent  domain  to  enable  rail- 
way companies  to  perform  efficiently  their  duties  as  com- 
mon carriers.  But  it  is  not  apparent  why  the  State  should 
be  concerned  in  preventing  investors  in  railway  stocks  from.' 
sustaining  loss  through  the  negligence  of  their  agents.  Illi- 
nois, etc.,  B.  Co.  V.  Houghton,  126  111.  233,  18  N.  E.  301, 
1  L.  R.  A.  213 ;  Illinois,  etc.,  R.  Co.  v.  O'Connor,  154  111. 
550,  39  K  E.  663 ;  Illinois,  etc.,  R.  Co.  v.  Moore,  160  HI. 
9,  43  N.  E,  364;  Donahue  v.  Illinois,  etc.,  R.  Co.,  165  111. 
640,  46  K  E.  714 ;  Illinois,  etc.,  R.  Co.  v.  Wakefield,  173 
111.  564,  50  K  E.  1002 ;  Matthews  v.  Lake  Shore,  etc.,  R. 
Co.,  110  Mich.  170,  67  N.  W.  1111 ;  Bobbett  v.  South  East- 
ern R.  Co.y  L.  R.  9  Q.  B.  Div.  424 ;  Norton  v.  London,  etc., 
R.  Co.,  L.  R.  13  Ch.  Div.  268 ;  Erie,  etc.,  R.  Co,  v.  Rous- 
seau, 17  Ont.  App.  483. 
Judgment  affirmed. 


Brovsh?^  et  al.  v.  Pollette. 

[No.  18,804.     Filed  October  9,  1900.] 

Mortgages. — Trust  Deeds. — Complaint — ^Where  in  an  action  to  have 
a  deed  declared  a  mortgage,  and  for  an  accounting,  the  complaint 
alleging  that  a  bank  after  foreclosing  a  mortgage  on  certain  lands 
which  plaintiff  formerly  owned,  and  on  which  she  held  a  second 
mortgage,  agreed  with  plaintiff  that  if  she  would,  pay  and  secure 
its  claim  within  a  certain  time  it  would  deed  her  the  land,  and  that 
she  afterward  entered  into  a  contract  with  defendant  to  furnish  the 
money  to  pay  the  bank  and  take  and  hold  the  lard  in  his  own  name 
as  security,  but  that  defendant  afterward  claimed  to  be  the  absolute 
owner  of  the  real  estate  and  refused  to  surrender  the  same  to  de- 
fendant, is  not  bad  for  failing  to  allege  that  defendant  had  notice  of 
plaintiff's  contract  with  the  bank  at  the  time  he  accepted  the  deed 
and  that  she  had  performed  all  of  the  conditions  of  such  contract, 
or  because  it  was  not  disclosed  by  the  complaint  that  plaintiff  had 
a  mortgageable  interest  in  the  land.    pp.  SlJ-SSl. 
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MoRTQAOBS.— TVtwt  Decds^-^Evidence. — ^Where  real  estate  is  trans- 
ferred as  the  mere  seourity  for  a  debt,  no  matter  by  what  form  of  con- 
veyance, the  transferee  takes  merely  as  a  mortgagee,  and  has  no 
other  right  or  remedy,  and  parol  evidence  is  admissible  to  show 
that  a  deed  absolute  on  its  face  was  intended  to  be  a  mortgage  only. 
pp.  321,  S2g, 

Sams. — Trust  Deeds, — Complaint. — ^A  complaint  in  an  action  to  have 
a  deed  declared  a  mortgage,  and  for  an  accounting,  alleging  that 
certain  real  estate  was  conveyed  to  defendant  to  secure  the  payment 
of  money  advanced  by  him  for  plaintiff,  and  that  defendant  claims 
to  be  the  absolute  owner  of  the  land,  is  not  bad  for  failing  to  allege 
a  tender  of  the  amount  due  defendant,  or  plaintiff's  ability  and 
readiness  to  perform  the  conditions  of  the  contract  upon  her  part. 
p.  Sit, 

Saicb. — Trust  Deeds, — Interest. ^Usury. — Plaintiff,  in  order  to  secure 
an  advancement  made  by  defendant,  caused  certain  real  estate  to 
be  conveyed  to  him  by  warranty  deed,  absolute  on  its  face,  but  in- 
tended as  a  mortgage  as  security  for  the  payment  of  the  advance- 
ment. Held,  that  an  agreement  to  pay  the  lump  sum  of  $10,000 
over  and  above  the  legal  rate  of  interest  for  the  loan  was  usurious 
and  void,  under  §7046  Bums  1894.    pp.  SfS,  SS4. 

Ck)8TS. — Mortgages. — Trust  Deeds. — ^Where  in  an  action  to  have  a  deed 
absolute  on  its  face  declared  a  mortgage,  and  for  an  accounting, 
the  defendant  answered,  claiming  to  be  the  absolute  owner  of  the 
real  estate,  and  the  issue  thus  tendered  was  decided  against  defend- 
ant, the  costs  of  such  issue  were  properly  taxed  against  defendant. 
P.S24. 

From  the  Lake  Circuit  Court.     Affirmed. 

J.  B.  Peterson,  for  appellants. 

W.  Olds  and  (7.  F.  Griffin,  for  appellee. 

Hadley,  J. — Suit  by  appellee  for  an  accounting  and  to 
have  certain  deeds  declared  a  mortgage. 

The  errors  assigned  all  rest  on  the  third  paragraph  of  the 
complaint.  The  substantive  facts  alleged  in  this  paragraph 
follow:  The  appellee,  being  the  owner  of  1,300  acres  of 
described  land  in  Lake  county,  sold  and  conveyed  it  to  one 
Krech  for  $242,000.  Krech  paid  a  part  of  the  purchase 
price,  assumed  to  pay  certain  mortgages  placed  thereon  by 
appellee  and  held  by  the  First  National  Bank  of  Crown 
Point,  and  executed  his  notes  and  mortgage  back  to  appel- 
lee for  'the  residue.  Afterward  appellee  borrowed  more 
money  from  the  bank^  and  secured  it  by  assigning  to  the 
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bank  certain  of  the  Krech  notes.  Krech  made  default  in 
payment  to  the  bank  and  to  appellee,  and  the  bank  there- 
upon, by  John  Brown,  its  president,  and  in  his  name,  but 
for  the  use  of  the  bank,  began  and  prosecuted,  to  final  judg- 
ment and  decree,  foreclosure  proceedings  for  the  collection 
of  all  its  claims  against  the  land.  In  the  same  action  appel- 
lee filed  her  cross-complaint  for  foreclosure  against  Krech, 
and  obtained  a  judgment  and  decree  thereon  for  more  than 
$100,000  unpaid  purchase  money.  Upon  a  certified  copy 
of  the  decree  the  bank  caused  the  whole  of  the  lands  to  be 
sold  by  the  sheriff,  and  John  Brown,  in  his  own  name,  but 
for  the  use  of  the  bank,  bought  the  same  in  for  $37,566. 
After  the  purchase  the  bank  paid  the  taxes,  and  bought  a 
first  and  unforeclosed  mortgage  indebtedness  of  one  All- 
man,  so  that  on  the  27th  day  of  January,  1895,  the  date  of 
expiration  of  the  year  for  redemption,  the  bank^s  total  claim 
against  the  land  amounted  to  $48,000,  less  the  amount  of 
rents  received  by  the  bank.  Prior  to  the  expiration  of  the 
year  for  redemption,  the  bank  agreed  with  the  appellee 
that  if  she  would  pay  $12,000  of  its  claim,  and  secure  the 
balance,  it  would  extend  the  time  of  redemption  for  one 
year,  or  to  January  27,  1896,  and  if  the  bank  received  a 
deed  of  conveyance  from  the  sheriff  upon  the  sale,  at  the  ex- 
piration of  the  year,  to  wit,  January  27,  1895,  upon  per- 
formance by  appellee  of  her  promise  within  the  following 
year,  the  bank  would  cause  the  land  to  be  conveyed  to  her. 
The  bank  did  receive  the  sheriff's  deed  in  the  name  of  John 

Brown.    The  lands  are  worth  $250,000.    On  the day  of 

March,  1895,  while  appellee's  agreement  with  the  bank  was 
still  in  force,  appellee  entered  into  a  contract  with  the  ap- 
pellant Harry  Spencer  Brown  to  the  effect  that,  as  a  loan 
to  appellee,  the  appellant  Brown,  in  consideration  of  a 
bonus  or  usurious  interest  of  $10,000,  was  to  perform  ap- 
pellee's contract  with  the  bank,  and  take  and  hold  the  title 
to  the  land  in  his  own  name,  as  security  for  the  money  re- 
quired in  discharging  the  bank's  claim,  principal  aijd  inter- 
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est,  and  said  $10,000  bonus,  appellee  to  have  possession  and 
rents  and  profits  of  the  land.  Pursuant  to  this  contract, 
appellant  Brown  paid  the  bank  $12,000  in  cash,  and  exe- 
cuted, to  the  acceptance  of  the  bank,  his  notes  for  the 
residue  of  its  claim ;  whereupon  the  bank,  upon  request  of 
the  appellee,  caused  its  president,  John  Brown,  to  convey 
the  land  to  appellant  Harry  Spencer  Brown  by  a  deed  of 
special  warranty,  and  at  the  same  time,  upon  request  of  ap- 
pellant, and  as  a  part  of  the  contract,  appellee  also  executed 
to  the  appellant  Brown  her  quitclaim  deed  to  the  land. 
After  receiving  the  deeds,  the  appellant,  contrary  to  his 
agreement,  took  possession  of  the  land,  and  has  collected  all 
of  the  rents  accruing  since  March,  1895,  and  has  failed  and 
refused  to  account  to  appellee  for  the  same  and  claims  that 
the  deeds  so  executed  to  him  by  the  bank  and  appellee  were 
valid  and  absolute  conveyances,  and  not  a  mortgage,  and 
that  he  is  thereby  the  absolute  owner  of  the  land  in  fee. 

As  against  the  other  appellants,  it  is  alleged  as  to*  Thaka- 
berry  that  he  claims  some  interest  in  the  land,  but,  if  he  has 
any,  it  is  subject  to  the  rights  of  appellee ;  and  as  to  Ade- 
laide Brown,  that  she  is  the  wife  of  Harry  Spencer  Brown, 
and  has  no  interest  in  the  land  except  such  as  may  spring 
from  her  marital  relation.  Harry  Spencer  Brown  has  had 
possession  of  and  collected  the  rents  of  the  lands  for  three 
years,  and  such  rents  amount  to  the  sum  of  $2,500  per 
annum.  Prayer  for  an  accounting,  and  that  the  deeds  from 
the  bank  and  appellee  to  appellant  Harry  Spencer  Brown 
be  adjudged  a  mortgage  for  the  security  of  the  amount  due 
the  appellant  Brown,  and  that  appellee  be  declared  the 
owner  of  said  lands  subject  to  said  mortgage,  etc. 

The  errors  assigned  call  in  question  the  sufficiency  of  the 
above  facts  to  constitute  a  cause  of  action  against  either  of 
the  appellants.  No  reason  is  suggested  by  counsel  why  the 
complaint  is  not  sufficient  as  against  Thakaberrv,  but  eight 
reasons  are  urged  on  behalf  of  Harry  Spencer  Brown  and 
Adelaide  Brown  why  the  complaint  is  not  good  as  to  them: 
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(1)  Because  it  nowhere  appears  that  Harry  Spencer 
Brown  had  notice  of  appellee's  contract  with  the  bank  at 
the  time  he  accepted  the  deeds  and  paid  the  money  for  ap- 
pellee; (2)  because  it  is  not  averred  that  appellee  performed 
all  the  conditions  of  her  contract  with  the  bank ;  (3)  because 
the  complaint  shows  that  Krech  was  the  owner  of  the  lands, 
and  that  appellee  had  no  mortgageable  interest  therein ;  (4) 
the  facts  pleaded  tend  to  establish  an  express  trust  in  appel- 
lant Brown,  which  can  not  be  created  by  parole  evidence,  in 
violation  of  §3391  Bums  1894;  (5)  because  .of  the  absence 
of  an  averment  that  appellee  relied  and  acted  upon  the 
promise  of  the  bank  to  extend  the  time  of  redemption;  (6) 
appellee,  being  one  of  the  judgment  creditors  in  the  decree 
upon  which  the  land  was  sold  by  the  sheriflF,  had  no  right 
of  redemption ;  (7)  it  was  not  averred  that  the  sale  to  John 
Brown  was  upon  the  bank's  foreclosure;  (8)  it  contains  no 
offer  to  pay  what  may  be  found  due  upon  an  accounting. 

We  do  not  perceive  the  pertinency  of  these  objections — 
except  ,the  fourth  and  eighth — ^to  the  question  before  us. 
Xeither  the  First  National  Bank  of  Crown  Point  nor  any 
of  its  oflScers  are  parties  to  this  action.  No  complaint  ia 
lodged  against  either.  This  complaint  proceeds  upon  the 
theory  that  the  appellant  Harry  Spencer  Brown  has  vio- 
lated his  contract  with  the  appellee,  to  her  injury.  It  is 
charged  therein  that  the  appellant  Brown  loaned  appellee 
$48,000  with  which  to  discharge  certain  indebtedness  to 
the  bank,  upon  an  agreement  that  appellee  should  cause  the 
1,300  acres  of  land  to  be  conveyed  to  him  by  deeds  absolute 
upon  their  face,  but  which  were  to  be  accepted  and  held 
by  him  only  as  a  security  for  the  repayment  of  the  loan. 
Appellant's  demurrer  admits  these  averments  to  be  true, 
and  further  admits  that,  in  violation  of  his  said  agreement, 
he  now  claims  that  said  deeds  were  not  a  security,  but  abso- 
lute conveyances,  and  that  he  is,  in  virtue  thereof,  the  abso- 
lute owner  in  fee  of  the  lands.  Thus  situated,  appellant  has 
no  right  to  excuse  his  wrong  upon  the  ground  that  he  had 
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no  previous  notice  of  the  terms  of  the  contract  by  which 
appellee  had  procured  from  a  third  person  the  security  she 
had  promised  and  had  given  him  for  the  loan ;  and  quite  as 
little  right  to  question  whether  appellee  had  or  had  not  kept 
her  contract  with  such  third  person ;  or  as  to  who  had  been 
the  previous  owner,  and  what  appellee's  previous  interest  in 
the  property  had  been ;  or  whether  she  had  or  had  not  relied 
and  acted  upon  the  bank's  promise  to  extend  the  time  for  re- 
demption ;  or  whether  appellee  had  or  had  not  the  right  of 
redemption  from  the  bank.  Whatever  may  have  been  the 
character  of  the  dealings  between  the  appellee  and  the  bank 
is  of  no  concern  to  appellant.  According  to  the  complaint, 
the  security  he  received  was  what  he  contracted  for.  The 
validity  of  his  title  is  undisputed,  and,  if  he  peaceably 
eDJoys  all  that  he  is  entitled  to,  what  difference  can  it  make 
to  him  whence  or  how  it  came?  Furthermore,  if  the  law 
gave  the  bank  the  right  to  keep,  under  its  sheriff's  deed,  the 
lands  worth  $250,000  for  its  debt  of  $48,000,  or  the  right 
to  declare  appellee's  contract  for  redemption  forfeited  for 
want  of  timely  performance,  but,  being  impressed  with  its 
moral  duty  to  accept  its  money,  and  restore  the  valuable 
property  to  its  rightful  owner,  the  bank  waived  its  legal 
rights,  and  made  the  conveyance  to  appellant  upon  request 
of  the  appellee,  the  generous  act  of  the  bank  is  to  be  com- 
mended, and  can  not  be  employed  by  the  appellant  as  a 
means  of  despoiling  appellee  of  her  benefits.  The  bank, 
being  the  purchaser  and  holder  of  the  certificate,  was  the 
only  one  to  challenge  the  character  or  right  of  the  redemp- 
tioner,  and,  once  possessed  of  the  title  under  the  sheriff's 
deed,  might  even  then  grant  redemption  or  make  a  resale — 
call  it  what  we  please — ^without  enlarging  the  rights  of  dis- 
interested strangers  to  the  transaction. 

Appellant's  fourth  objection  to  the  complaint  is  also 
without  foundation.  The  law  is  firmly  settled  in  this  State 
that  wherever  real  estate  is  transferred  as  the  mere  security 
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for  a  debt,  no  matter  by  what  form  of  conveyance,  the  trans- 
feree takes  merely  as  a  mortgagee,  and  has  no  other  right 
or  remedy,  and  parol  evidence  is  admissible  to  show  that 
a  deed  absolute  upon  its  face  was  intended  to  be  a  mortgage 
only.  See  authorities  collected  in  Turpie  v.  Lowe,  114 
Ind.  87,  at  page  47. 

The  cases  of  Kemp  v.  Mitchell,  36  Ind.  249,  and  Daw- 
son V.  Overmyer,  141  Ind.  438,  relied  upon  by  appellant  in 
support  of  his  eighth  proposition,  were  actions  to  redeem, 
and,  though  they  contain  a  correct  statement  of  the  law,  can 
not  be  accepted  as  authority  in  this  case.  This  is  not  an 
action  to  redeem,  b\it  for  an  accounting,  and  to  have  the 
right  to  redeem  declared  upon  disputed  written  contracts. 
The  prayer  is  that  the  appellant  Brown  be  required  to  ac- 
count for  the  rents  received  by  him  during  the  three  years 
that  he  held  the  land,  and  that  the  sum  be  credited  upon 
the  amount  due  him  from  the  appellee,  and  that  the  deeds 
to  appellant  be  declared  to  be  a  mortgage  only  to  secure  said 
indebtedness,  and  that  appellee  be  given  a  reasonable  time 
to  redeem,  or  that,  upon  an  ascertainment  of  the  amount 
due  appellant,  he  be  permitted  to  proceed  to  forclose  his 
mortgage  as  other  mortgages  are  foreclosed. 

The  rule  applicable  in  actions  to  redeem,  that  requires  the 
plaintiff  to  tender  the  amount  due,  or  aver  his  ability  and 
readiness  to  perform  the  decree  upon  his  part,  does  not 
apply  to  a  case  which  has  for  its  object  only  the  construction 
of  a  contract,  and  the  determination  thereunder  of  the  rights 
of  the  parties.  Under  the  averments  of  the  complaint  that 
the  appellant  denies  that  appellee  has  any  interest  in  the 
land,  or  the  rents  arising  therefrom,  and  that  he  claims  and 
asserts  that  his  deeds  thereto  are  absolute  conveyances,  and 
not  a  mortgage,'  and  that  he  is  the  absolute  owner  in  fee  of 
the  land,  we  think  it  is  within  the  equity  powers  of  the  court 
to  entertain  the  action  for  a  statement  of  account  between 
the  parties,  and  to  declare  the  legal  effect  of  the  disputed 
instruments.  We  hold,  therefore,  that  the  complaint  is 
sufficient. 
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As  a  reason  for  a  new  trial  appellant  Brown  nrges  that 
the  finding  and  judgment  of  the  court  is  not  sustained  by 
sufficient  evidence ;  and  particularly  is  it  insisted  that  there 
is  a  total  failure  of  proof  (1)  that  appellee  had  an  equity 
of  redemption  in  the  land  at  the  time  of  its  conveyance  to 
appellant  Harry  Spencer  Brown,  and  (2)  that  John  Brown 
and  one  Murphy  were  authorized  agents  and  acting  for  the 
First  National  Bank  of  Crown  Point  when  the  agreement 
was  made  with  appellee  for  her  repurchase  or  redemption  of 
the  land.  As  we  have  before  seen,  the  facts  here  questioned 
are  wholly  immaterial.  The  appellant  Brown,  as  a  loan  of 
money  to  appellee,  discharged  appellee's  indebtedness  to 
the  bank  upon  terms  which  she  had  previously  contracted 
with  the  bank,  and,  as  a  security  for  the  repayment  of  the 
loan,  appellant  had  taken  a  conveyance  of  the  land  by  deeds 
al)solute  upon  their  face,  but  intended  only  as  a  mortgage. 
This  is  appellee's  contention.  Upon  this  proposition  she 
submitted  her  suit,  and  by  it  she  must  win  or  losa  All 
collateral  questions  between  appellee  and  the  bank  or  its 
officers,  not  entering  into  the  contract  between  the  appellant 
and  appellee,  are  foreign  to  the  controversy  between  these 
parties.  The  court,  upon  the  whole  evidence,  found  for  the 
appellee.  The  evidence  is  confused  and  contradictory.  We 
can  not  weigh  it,  but  deem  it  proper  to  state  that  there  was 
ample  evidence  in  support  of  all  the  material  averments  of 
the  complaint. 

The  court  gave  the  appellant  judgment  against  the  ap- 
pellee for  the  amount  of  principal  and  interest  due  from 
appellee,  but  disallowed  the  bonus  of  $10,000  stipulated 
for.  And  this  appellant  claims  was  error.  The  court  fourid 
the  transaction  to  be  a  simple  loan  of  money,  and,  therefore, 
the  agreement  to  pay  the  lump  sum  of  $10,000,  over  and 
above  the  legal  rate  of  interest,  for  the  loan,  is  clearly 
usurious  and  void,  under  §7046  Bums  1894.  There  is  no 
merit  in  the  contention  that  it  was  the  consideration  prom- 
ised for  the  right  to  redeem.    This  right  is  perfect  in  appel- 
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lee  when  she  repays  her  loan,  with  agreed  interest,  within 
legal  limits.  The  principle  upon  which  building  and  loan 
associations  are  permitted  to  collect  penalties  bears  no 
analogy,  and  the  cases  cited  have  no  application. 

The  court  taxed  to  appellee  all  the  costs  accrued  in  the 
action  up  to  the  filing  of  the  answer,  and  the  balance  to 
the  appellant;  and  appellant  complains  that  his  motion 
to  tax  it  all  to  the  appellee  was  overruled.  The  motion  was 
properly  overruled.  If  appellant  had  disclaimed  any  in- 
terest in  the  land  beyond  holding  it  as  security  for  the 
money  he  had  loaned  appellee,  the  costs  would  have  ended 
with  the  answer,  and  been  all  rightfully  taxable  to  the  ap- 
pellee. But  he  denied  that  he  so  held  the  land,  and  claimed 
to  be  the  absolute  owner,  and  the  issue  he  thus  tendered  was 
tried  and  decided  against  him.  That  the  court  should  re- 
quire him  to  "pay  only  the  costs  of  that  issue  is  quite  as  fair 
to  him  as  he  should  ask.  Numerous  questions  are  reserved 
upon  the  admission  and  exclusion  of  evidence.  The  alleged 
erroneous  character  of  the  action  of  the  court  with  respect 
to  these  questions  is  merely  suggested  by  counsel,  and,  after 
considering  them  in  detail,  so  far  as  they  relate  to  material 
matters,  we  fail  to  perceive  how  the  appellant  can  be  in- 
jured by  the  rulings.  We  find  no  error  in  the  record. 
Judgment  affirmed. 


People's  Loan  and  Savings  Association  v. 

Carey  bt  al. 

[No.  19,255.    Filed  October  11,  1900.] 

MOBTGAass. — Liens. — Contracts. — ^The  holder  of  a  lien  upon  real  estate 
surrendered  the  same  in  order  that  the  owner  might  make  a  larger 
loan  thereon  with  a  building  and  loan  association.  The  association 
entered  into  a  written  agreement  that  after  the  payment  of  "all 
mechanics'  and  other  liens,  which  have  been  or  may  be  hereafter 
filed  against  the  property  described  in  the  mortgage,  ♦  «  *  and 
when  said  buildings  are  fully  completed,  and  all  material  and  labor 
fully  paid,"  any  sum  remaining  should  be  paid  to  the  holder  of  the 
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•liginal  lien.  After  the  payment  of  the  liens,  there  remained  the 
sum  of  1800.39,  which  the  association  paid  to  the  mortgagor,  ndd, 
in  an  action  by  the  association  to  foreclose  its  mortgage,  that  the 
original  lien  holder  was  entitled  to  recover  on  a  cross-complaint  the 
amount  paid  by  the  association  to  the  mortgagor. 

From  the  LaPorte  Circuit  Court.     Affirmed. 

W.  D.  Frazer  and  0.  Old  father^  for  appellant. 
F.  E.  Oshom  and  H,  W.  Sallwasser,  for  appellees. 

Kadley,  J. — This  action  was  commenced  by  appellant 
to  foreclose  a  mortgage.  Appellee  Carey  filed  a  cross-com- 
plaint. The  issue  was  formed  and  trial  had  upon  the  cross- 
complaint.  We  are  not  informed  by  the  record  as  to  what 
became  of  the  complaint.  Appellant's  separate  demurrer  to 
each  the  second  (a)  and  third  (a)  paragraphs  of  the  cross- 
complaint  was  overruled,  as  was  likewise  its  motion  for  a 
new  trial,  for  judgment  upon  the  special  finding,  and  its 
exceptions  to  the  conclusion  of  law.  Error  is  severally  as- 
signed upon  each  of  these  rulings. 

The  special  finding  discloses  the  following  facts:  Prior 
to  January  20,  1896,  one  Krotz  purchased  of  one  Wells  the 
real  estate  described  in  the  complaint,  and  the  appellee 
Shadrach  H.  Carey  furnished  the  purchase  money  therefor, 
and,  as  a  security  for  that  and  other  sums  to  be  advanced 
for  improvements,  took  a  conveyance,  in  his  name  from 
Wells  by  a  deed  absolute  upon  its  face.  Krotz  afterwards 
subdivided  the  land  into  lots,  and  commenced  the  erection 
thereon  of  buildings  and  other  improvements,  the  said 
Carey  furnishing  from  time  to  time  the  money  that  was 
used  in  such  improvements.  On  January  20,  1896,  Krotz 
was  indebted  to  Carey,  on  account  of  purchase  money  and 
sums  advanced  for  said  improvements,  the  total  amount  of 
$3,800,  and  there  were  on  said  lots  fourteen  storerooms  in 
course  of  construction  but  incomplete;  and  on  said  day 
Krotz  negotiated  on  the  whole  of  said  lots  a  loan  for  $4,500 
of  the  appellant.  The  title  to  the  property  being  in  Carey, 
}ie  and  Krotz  met  at  the  office  of  the  appellant,  and  it  was 
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there  mutually  agreed  that  Carey  should  convey  the  property 
to  Krotz  to  enable  him  to  mortgage  it  to  the  appellant  to  se- 
cure said  loan  of  $4,500,  and  from  the  proceeds  of  the  loan 
Krotz  was  to  pay  to  Carey  $2,000,  and  after  the  payment 
of  certain  debts  and  all  mechanic  and  other  liens  against  the 
property  what  remained  of  said  loan  was  to  be  paid  to 
Carey ;  and  at  the  same  time,  and  as  a  part  of  the  agreement 
and  transaction,  the  appellant  executed  to  Carey  its  written 
contract  as  follows:  **Whereas,  Charles  W.  Krotz  has  exe- 
cuted his  note  to  this  association  for  $4,500,  together  with 
mortgage  securing  the  same ;  and  whereas,  we  have  paid  to 
Krotz  the  sum*  of  $2,000 ;  now,  therefore,  this  instrument 
witnesseth  that  we  agree  to  pay  to  James  W.  Arthur 
$211.80,  and  to  pay  all  mechanic  and  other  liens  whicli 
have  been  or  may  be  hereafter  filed  against  the  property 
described  in  said  mortgage,  not,  however,  to  exceed  the  sum 
of  $2,288.20 ;  and  when  said  buildings  arc  fully  completed, 
and  all  material  and  labor  fully  paid,  then  any  part  of 
said  simi  of  $2,288.20  which  we  have  not  paid  upon  said 
liens  filed  upon  said  property,  and  the  expenses  incurred 
by  reason  of  said  loan,  we  agree  to  pay  to  Shadrach  H. 
Carey.  People's  Loan  &  Savings  Association,  by  C.  W. 
Burket,  President.     Expenses  paid  $62.60/' 

Appellant,  pursuant  to  said  contract,  paid  James  W. 
Arthur  $211.80,  deducted  the  expenses  of  the  loan  $62.60, 
paid  all  the  mechanic  and  other  Hens  filed  against  the  mort- 
gaged premises,  amounting  in  all  to  $1,425.21,  and  making 
a  total  disbursement  imder  said  contract  of  $1,699.61,  and 
leaving  a  balance  of  the  loan  undisbursed  imder  the  contract 
of  $800.39,  after  the  completion  of  the  buildings,  and  full 
payment  for  all  liens,  labor,  and  materials  therefor,  which 
balance  of  $800.39  was  due  appellee,  Carey,  under  the  con- 
tract. The  evidence  shows  that  appellant  disbursed  the  full 
amount  of  the  $4,500,  but  paid  $800.39  of  the  amount 
directly  to  Krotz  from  time  to  time,  upon  his  production  of 
evidence  that  he  had  paid  the  sums  for  labor  and  materials 
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in  the  completion  of  the  buildijogs^  but  not  upon  liens  filed 
against  the  property. 

The  crofis-complaint  is  based  upon  the  written  contract 
between  appellant  and  appellee  Carey,  and  the  real  question 
in  the  case  is  whether  under  the  contract,  appellant  was 
authorized  to  pay  to  Krotz,  or  other  person,  any  money  on 
account  of  the  loan,  except  upon  liens  filed  against  the  prop- 
erty; appellant's  contention  being  that  under  the  contract 
the  completion  of  the  buildings  must  also  be  provided  for 
from  the  fimd  before  Carey  became  entitled  to  any  part  of 
it,  while,  on  the  other  hand,  Carey  contends  that  appellant 
was  restricted  in  its  disbursements  to  liens  actually  filed. 
We  perceive  no  ambiguity  in  the  languge  used.  It  is :  "We 
agree  to  pay  to  James  W.  Arthur  $211.80,  and  to  pay  all 
mechanic  and  other  liens  which  have  been  or  may  be  here- 
after filed  against  the  property  described  in  said  mort- 
gage, not,  however,  to  exceed  the  sum  of  $2,288.20;  and 
when  said  buildings  are  fully  completed,  and  all  material 
and  labor  fully  paid,  then  any  part  of  said  sum  of  $2,288.20 
which  we  have  not  paid  upon  said  liens  filed  upon  said 
property,  and  the  expenses  incurred  by  reason  of  said  loan, 
we  agree  to  pay  to  Shadrach  H.  Carey."  A  purpose  to 
make  very  clear  the  class  of  debts  to  be  paid  by  appellant  is 
shown  by  a  repetition  of  the  words  ''any  part  of  said  sum 
of  $2,288.20  which  we  have  not  paid  upon  said  liens  filed 
upon  said  property     *     ♦     *     ahall  be  paid  to  Carey." 

The  appellee  had  surrendered  his  first  lien  upon  the  prop- 
erty to  enable  appellant  to  make  the  loan  of  a  larger  sum  to 
Krotz.  After  payment  of  the  $2,000,  $1,800  of  Carey's 
claim  remained  unpaid,  and,  by  conveyance  of  the  lots  to 
Krotz,  became  unsecured,  except  by  appellant's  written 
agreement.  In  this  agreement  it  was  stipulated,  in  eflFect, 
that  no  part  of  the  loan  left  with  appellant  should  go  into 
the  hands  of  Krotz.  What  reason  there  was  for  such  a  stip- 
ulation is  not  material.  It  might  have  been  a  matter  of  con- 
venience, or  the  improvidence  of  Krotz,  or  a  want  of  con- 
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fidence  that  Krotz  would  make  a  proper  application  of  the 
money.  It  is  sufficient  that  it  was  a  part  of  the  contract  that 
appellant  should  pay  a  certain  class  of  debts,  and  what  re- 
mained of  the  loan  it  should  pay  to  Carey.  This  imder- 
taking  by  appellant  was  accepted  by  Carey  in  lieu  of  his 
first  lien  upon  the  lots  and  as  his  only  security  for  the  un- 
paid $1,800.  It  is  true  that  final  payment  to  Carey  should 
not  be  made  until  the  buildings  were  completed,  and  the 
labor  and  material  claims  fully  paid.  But  it  was  not  stipu- 
lated who  should  complete  the  buildings,  or  where  the 
money  or  credit  for  that  purpose  should  come  from,  and  the 
absence  of  such  a  stipulation  did  not  warrant  appellant  in 
determining  for  itself  the  use  of  the  loan  fimd  for  that  pur- 
pose. Appellant's  duty  was  to  abide  by  its  contract  as  it 
was  written.  The  trial  court  gave  appellant  credit  on  ac- 
count of  the  loan  for  all  sums  paid  by  it  in  discharging 
mechanic  and  other  liens  filed  against  the  property,  and 
awarded  judgment  to  appellee,  Carey,  for  the  remainder, 
to  wit,  $800.39.  And  this  was  right.  This  conclusion 
results  in  disposing  of  all  the  errors  assigned  except  the  last. 
The  first  six  reasons  for  a  new  trial  are  waived.  The 
seventh,  eighth,  ninth,  and  tenth  complain  of  the  exclusion 
of  testimony  as  to  the  value  of  the  property  after  the  build- 
ings had  been  completed.  How  the  value  of  the  lots  at 
that  time  could  affect  the  terms  of  the  written  contract  we 
can  not  perceive.  The  eleventh,  twelfth,  and  thirteenth 
relate  to  the  exclusion  of  testimony  as  to  the  disbursement 
by  appellant  of  the  loan  fund  to  Krotz,  or  creditors  of 
Krotz,  other  than  those  holding  liens  filed  against  the  prop- 
erty. This  was  clearly  right.  The  fourteenth,  fifteenth, 
and  sixteenth  relate  to  the  exclusion  of  testimony  of  the 
same  class,  and  which  was  rightfully  refused.  The  other 
reasons  for  a  new  trial  are  waived  for  failure  to  present 
them.    We  find  no  error  in  the  record.    Judgment  affirmed. 
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Cameron  v.  Parish  bt  al. 

[No.  18,825.'   Filed  June  8,  1900.    Rehearing  denied  Oct.  11,  1000.] 

WiLLR,-^Htuband  and  Wife.— Separate  Property  of  Wife,— Election 
by  Wife.— Where,  by  the  terms  of  a  will,  testator  gave  all  of  his 
property  to  his  wife,  and  provided  therein  that  at  the  death  of  the 
wife  "all  of  the  property  which  she  may  then  own"  should  be  equally 
divided  between  his  granddaughter  and  his  foster  son,  such  instru- 
ment did  not  present  such  a  case  as  required  the  wife,  under  the 
equitable  doctrine  of  election,  to  decide  whether  she  would  accept 
the  benefits  bestowed  upon  her  therein,  and  thereby  adopt  the  will 
as  an  entirety,  and  by  such  acceptance  impliedly  consent  that 
property,  owned  and  held  by  her  at  the  time  of  her  death  under  a 
deed  of  conveyance,  should  be  subjected  to  the  provisions  of  her 
husband's  will,  and  at  her  death,  as  therein  provided,  should  go  in 
equal  parts  to  the  granddaughter  and  foster  son. 

From  the  Warren  Circuit  Court.     Reversed. 

C.  V.  McAdams,  for  appellant. 
E.  F.  McGdbe,  for  appellees. 

Jordan^  J. — Appellee  instituted  this  action  in  the  lower 
court  against  appellant  to  quiet  his  title  to  the  undivided 
one-half  of  a  certain  tract  of  real  estate  situated  in  the  town 
of  Williamsport,  Warren  county,  Indiana.  There  was  an 
answer  in  denial  and  a  cross-complaint  upon  the  part  of  the 
defendant.  The  latter,  by  her  cross-complaint,  alleged  that 
she  was  the  owner  in  fee  of  the  entire  premises  in  dispute, 
and  she  sought  thereby  to  quiet  her  title  as  against  the  plain- 
Jtiff,  appellee  in  this  appeal.  Upon  the  issues  joined  under 
the  pleadings  there  was  a  trial  by  the  court,  and  a  special 
finding  of  facts  and  conclusions  of  law  thereon,  to  the  effect 
that  the  appellee  was  tlie  owner  in  fee  of  the  undivided 
one-half  of  the  premises  described  in  the  complaint,  and 
^as  entitled  to  have  his  title  quieted ;  and,  over  the  excep- 
tions of  appellant  to  the  court^s  conclusions  of  law  upon  the 
facts  found,  judgment  was  rendered  accordingly. 
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The  question  presented  is :  Did  the  court  err  in  its  con- 
clusions of  law  in  favor  of  appellee  upon  the  facts  embraced 
in  the  special  finding?  The  pertinent  and  material  facts 
disclosed  bj  the  finding  are  substantially  as  follows :  Wil- 
liam Cameron,  prior  to  the  year  1889,  had  been  a  farmer, 
and  resided  upon  a  farm,  which  he  owned,  in  Warren 
county.  On  October  1,  1889,  he  purchased  the  real  estate 
in  controversy,  paying  therefor  the  sum  of  $2,100;  and 
caused  it  to  be  conveyed  in  fee  simple  to  his  wife,  Matilda 
Cameron.  A  short  time  after  the  purchase  of  said  real 
estate,  he  and  his  wife  moved  onto  the  same,  and  continued 
to  make  their  home  thereon  until  the  death  of  each.  After 
taking  up  their  residence  upon  said  land,  William  Cam- 
eron purchased  other  real  property  in  the  town  of  Williams- 
port  of  the  value  of  $800,  the  title  of  which  he  took  in  his 
own  name,  and  continued  to  own  and  hold  the  same  until 
liis  death.  He  and  his  wife  had  one  child,  James  Cameron, 
who  died  in  the  year  1887,  leaving  surviving  him  as  his  only 
child  the  appellant,  Lena  Frances  Cameron,  and  at  the 
time  of  the  execution  by  William  Cameron  of  the  will  here- 
inafter mentioned  she  and  her  grandmother,  Matilda  Cam- 
eron, were  the  only  heirs  of  tlie  said  William.  The  appellee, 
George  Parish,  was  taken  by  the  said  Cameron  and  his 
wife,  Matilda,  into  their  family  when  he  was  a  mere  child, 
and  was  made  a  member  thereof,  but  was  never  in  any  man- 
ner legally  adopted  as  their  child;  and  at  the  death  of 
William  Cameron  he  was  of  the  age  of  thirty-one  years,  and 
was  still  residing  with  the  said  William  and  his  wife  as  a 
member  of  their  family,  and  was  not  possessed  of  any  prop^ 
erty  or  estate  of  any  kind  whatever.  On  October  10,  1891, 
Matilda  Cameron  still  owned  the  real  estate  in  dispute, 
which  had  been  conveyed  to  her  in  1889,  as  heretofore 
stated,  and  continued  to  own  the  same  until  her  death,  but 
was  not  the  owner,  on  said  October  10,  1891,  of  any  per- 
sonal property  save  and  except  her  wearing  apparel  and 
some  household  goods.    On  said  date  William  Cameron  was 
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the  owner  of  personal  property  of  the  probable  value  of 
M>500,  and  he  also  owned  ten  acres  of  real  estate  situated 
without  the  town  of  Williamsport,  Warren  county,  Indiana, 
of  the  probable  value  of  $1,000,  and  was  still  the  owner  of 
the  real  estate  heretofore  mentioned  as  being  purchased  by 
him  for  the  price  of  $800.  On  the  said  October  10,  1891, 
William  Cameron  executed  his  last  will  and  testament.  By 
said  document  he  directed,  first,  that  all  of  his  just  debts 
and  funeral  expenses  be  paid  by  his  executor  as  soon  after 
his  death  as  possible. 

The  second  and  third  clauses  of  the  will  are  as  follows : 
^)  "I  give,  devise,  and  bequeath  to  my  beloved  wife,  Ma- 
tilda Cameron,  all  ray  property,  real  and  personal,  of  every 
character  and  description,  wherever  the  same  may  be  sit- 
uated, to  use  and  dispose  of  as  she  may  desire,  with  power 
to  sell  and  convey  the  same,  or  do  with  the  same  as  she  may 
desire."  (3)  *'At  the  death  of  my  wife  I  will  and  direct  that 
all  of  the  property  which  she  may  then  own  shall  be  equally 
divided  between  my  granddaughter,  Lena  Frances  Cam- 
eron, and  my  foster-son,  George  Parish,  share  and  share 
alike,  except  as  herein  otherwise  provided  to  one  acre  of  real 
estate." 

By  the  fourth  clause  he  directed  that,  in  the  event  his 
said  wife,  Matilda,  had  not,  during  her  life,  disposed  of  the 
one  acre  of  land  owned  by  him  and  situated  near  the  Indi- 
ana Mineral  Springs — ^being  the  one  acre  mentioned  in  the 
third  clause  of  the  will — ^then,  and  in  that  event,  the  title 
thereto  was  to  vest  in  his  said  grandchild,  Lena  Cameron, 
her  mother,  Sue  Cameron,  and  the  said  George  Parish  dur- 
ing their  lives,  and  at  their  death  the  title  thereto  was  to 
vest  in  fee  simple  in  their  surviving  heirs. 

The  fifth  clause  of  the  will  provided  that,  in  case  the  said 
Parish  or  the  said  Lena  Frances  Cameron  died  without 
issue  of  their  bodies,  or  either  of  them,  alive,  then  the  prop- 
erty which  they  received  from  his  wife  at  her  death  was  to 
go  to  and  vest  in  George  Cameron,  his  nephew,  and  Thomas 
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Moore,  a  nephew  of  his  wife ;  it  being  provided  therein  that 
the  said  property  in  all  cases  should  be  responsible  for  the 
funeral  expenses  of  his  said  wife  before  vesting  in  his  said 
granddaughter  and  the  said  Parish^  and  also  responsible 
for  her  debts. 

On  December  16th  following  the  execution  of  the  will, 
William  Cameron  died,  leaving  surviving  him  his  wife 
as  his  widow,  and  his  will  was  duly  admitted  to  probate  in 
the  Warren  Circuit  Court ;  and  C.  V.  McAdams,  the  execu- 
tor therein  named,  duly  qualified  as  such,  and  continued  to 
administer  his  trust  until  he  was  regularly  discharged  as 
such  executor  on  the  13th  day  of.  March,  1893. 

The  court  finds  that  the  said  widow,  Matilda,  at  no  time 
after  the  death  of  her  husband,  filed  any  written  election 
with  any  one  to  take  her  interest  in  her  husband's  property 
pursuant  to  the  laws  of  Indiana  in  preference  to  the  pro- 
visions of  her  husband's  will,  but  that  she  elected  to  and  did 
take  all  her  husband's  property  under  his  said  will.  The 
executor,  pursuant  to  the  will,  turned  over  to  her  money, 
household  goods,  and  a  decree  of  foreclosure  to  the  amount 
of  $2,334.21.  From  this  sima  the  executor  paid  out,  under 
directions  from  her,  the  sum  of  $55.19  on  taxes  due  upon 
her  real  estate,  and  the  further  sum  of  $182.71  upon  a 
school  fund  mortgage  existing  against  her  real  estate  at  the 
time  the  same  was  purchased  and  conveyed  to  her. 

It  is  further  foimd  by  the  court  in  its  special  finding  that, 
after  the  death  of  William  Cameron,  his  widow,  Matilda, 
took  possession  of  all  the  real  estate  of  which  he  died  the 
owner,  and  that  she  converted  all  the  personal  property 
turned  over  by  said  executor  into  cash,  and  loaned  and  used 
the  same  as  she  felt  disposed ;  that  she  sold  one  piece  of  real 
estate  owned  by  the  testator  at  the  time  of  his  death,  situ- 
ated in  the  town  of  Williamsport,  for  the  sum  of  $800,  and 
caused  a  portion  of  the  other  lands,  owned  and  held  by  her 
husband  at  his  death,  to  be  platted,  and  during  her  lifetime 
she  disposed  of  sixteen  other  tracts  or  lots  by  warranty  deed 
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made  by  her  as  widow  of  the  testator,  and  received  for  such 
conveyances  the  sum  of  $730 ;  and  at  the  time  of  her  death 
the  real  estate  which  she  had  acquired  under  the  will  of  her 
husband  remaining  undisposed  of  by  her  was  but  the  one 
acre  of  land  heretofore  mentioned,  which  was  of  the  value 
of  $150. 

On  the  13th  day  of  July,  1898,  Matilda  Cameron  died 
intestate,  and  the  value  of  all  the  personal  property  then 
owned  by  her,  all  of  which  came  to  her  under  her  husband's 
will,  was  $1,682.28,  and  consisted  of  household  goods, 
horse  and  carriage,  notes,  and  money.  After  her  death, 
to  wit,  on  July  20,  1898,  appellant  and  appellee,  out  of 
the  moneys  on  hand  at  her  death,  fully  paid  and  settled 
all  her  debts  and  funeral  expenses,  which  amounted  to  $293, 
leaving  a  residue  of  her  personal  estate  amounting  to 
$1,389.22,  which  was  then  and  there  equally  divided  between 
appellant  and  appellee.  At  the  time  appellant  and  appellee 
made  the  division  of  the  property  acquired  by  Matilda  Cam- 
eron under  her  husband's  will,  and  which  remained  undis- 
posed of  at  her  death,  as  heretofore  stated,  they  each  sup- 
posed that  the  title  to  the  real  estate  in  controversy  in  this 
action  was  in  William  Cameron  at  the  time  of  his  death, 
and,  thereupon,  acting  under  this  supposition  in  regard  to 
the  title  of  said  real  estate,  they  leased  the  same  to  one 
Johnson  for  a  term  of  one  year  at  an  agreed  rent  of  $10  per 
month,  one-half  of  which,  by  the  terms  of  such  lease,  to  be 
paid  to  each  of  them.  And  the  said  tenant  took  possession 
of  the  property,  and  has  ever  since  held  and  is  now  in  pos- 
session thereof  pursuant  to  said  lease. 

A  short  time  before  the  commencement  of  this  suit,  ap- 
pellee, George  Parish,  discovered  the  fact  that  the  title  to 
said  real  estate  had  always  been  in  Matilda  Cameron  from 
the  time  it  was  conveyed  to  her,  as  heretofore  stated,  up  to 
the  time  of  her  death,  and  was  never  at  any  time  owned  by 
William  Cameron ;  and  thereupon  he  communicated  the  in- 
formation to  the  appellant,  Lena  Frances  Cameron,  and  de- 
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manded  of  her  that  she  execute  to  him  a  deed  of  conveyance 
for  one-half  of  said  real  estate,  which  she  refused  to  do,  but, 
on  the  contrary,  asserted,  and  still  asserts,  her  entire  owner- 
ship to  the  said  realty  as  the  only  surviving  heir  at  law  of 
her  grandmother,  Matilda  Cameron ;  and  has  demanded  of 
said  tenant  that  all  the  rents  of  said  real  estate  be  paid  to 
her.  At  the  time  William  Cameron  executed  his  will  he 
was  sixty-nine  years  old,  and  his  wife,  Matilda,  was  sixty- 
eight. 

Upon  the  forgoing  facts  the  court  stated  its  conclusions 
of  law  as  follows:  (1)  That  the  plaintiff,  George  Parish, 
is  the  owner  in  fee  simple  of  the  undivided  onehalf  of  the 
property  in  controversy,  and  is"  entitled  to  have  his  title 
quieted;  (2)  that  the  defendant,  Lena  Frances  Cameron, 
is  the  owner  in  fee  simple  of  the  other  half  of  said  real 
estate,  and  is  entitled  to  have  her  title  thereto  quieted. 

Appellant  asserts  title  to  the  entire  premises  involved  in 
this  action  by  virtue  of  inheritance  as  the  sole  heir  of  her 
grandmother,  Matilda  Cameron,  while,  upon  the  other  hand, 
appellee  clainls  title  to  the  undivided  one-half  thereof  under 
the  provisions  of  the  will  of  William  Cameron.  Counsel 
for  appellant  insists  that  under  the  second  clause  of  the  will 
in  question,  when  tested  by  the  doctrine  asserted  in  the  case 
of  John  v.*  Bradbury,  97  Ind.  263,  the  wiie  of  the  testator 
acquired  but  a  life  estate  in  the  property  devised  thereby 
to  her,  with  the  power  of  disposing  of  the  same  during  her 
natural  life ;  that  by  the  third  clause  it  must  be  held  that 
the  testator  intended  that  all  the  property  which  he  devised 
to  his  wife  under  the  previous  clause  remaining  undisposed 
of  at  her  death  should  go  in  equal  parts  to  appellant  and 
appellee;  that,  by  the  provisions  of  said  third  clause,  the 
testator  merely  intended  to  direct  in  respect  to  the  disposi- 
tion of  the  property  which  his  wife  had  acquired  under  his 
willj  and  which  in  whole  or  in  part  she  might  still  own  at 
the  date  of  her  death;  and  that  said  clause  can  not  be 
interpreted  so  as  to  include  other  property  owned  by  the 
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wife  at  the  date  of  her  death.  Counsel  for  appellee,  upon 
the  contrary,  contends  that  by  the  clause  ^*all  the  property 
which  she  may  then  own  shall  be  equally  divided,"  etc.,  as 
expressed  in  item  three,  the  testator  intended  to  embrace  all 
of  the  property  owned  by  his  wife,  without  regard  as  to 
whether  the  same  came  to  her  through  or  under  his  will 
or  was  otherwise  acquired  and  owned  by  her.  Consequently, 
it  is  asserted  that  imder  the  equitable  riile  the  will  presented 
a  case  for  election  upon  the  part  of  the  testator's  surviving 
wife;  that  she,  as  a  beneficiary  under  the  will,  was  by  its 
provisions  clearly  required  to  decide  whether  or  not  she 
would  accept  the  benefits  or  bounty  conferred  upon  her  by 
the  will,  or  renounce  the  same  in  totoj  that,  liaving  elected 
to  accept  or  take  the  property  which  the  testator  donated  to 
her,  she  must  thereby  be  deemed  to  have  adopted  the  will  as 
an  entirety,  and  consented  that  any  and  all  property  that 
she  owned  at  the  date  of  her  death  should  be  subjected  to  its 
provisions,  and  disposed  of  as  therein  directed. 

That  the  second  clause  of  William  Cameron's  will,  stand- 
ing alone,  must  be  held,  under  tlie  well  settled  principles  of 
law  so  universally  asserted  and  affirmed  by  our  own  deci- 
sions and  other  authorities  in  general,  to  have  invested  his 
wife  with  an  absolute  title  to  the  property  thereby  devised 
to  her,  can  not  be  successfully  controverted.  Ross  v.  Boss, 
135  Ind.  367 ;  Rogers  v.  Winklespleck,  143  Ind.  373 ;  Mul- 
vane  v.  Rude,  146  Ind.  476,  and  authorities  there  cited; 
Rush  V.  Zuck,  147  Ind,  388 ;  Van  Gorder  v.  Smith,  99  Ind. 
404. 

In  order  to  construe  the  will  in  controversy  as  creating 
a  life  estate  only  in  the  testator's  surviving  wife,  with 
power  of  disposition  over  the  property  bequeathed  to  her, 
we  would  be  required  to  extend  the  rule  farther  than  it 
was  carried  by  the  decision  in  the  case  of  John  v.  Bradbury, 
97  Ind.  263.  In  Ooudie  v.  Johnston,  109  Tnd.  427,  it  was 
said  that  the  former  case  possibly  carried  the  doctrine 
too  far.     Certainly,  however,  it  may  be  asserted  tliat  the 
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rule,  as  recognized  and  applied  in  John  v.  Bradbury,  supra, 
is  incompatible  with  the  doctrine  announced  in  the  later 
cases  of  this  court,  especially  in  that  of  Mulvane  v.  RvdCj 
146  Ind.  476;  and  the  John  case  must  at  least  be  consid- 
ered as  impliedly  overruled  by  these  later  decisions.  As 
the  second  clause  of  the  will  in  effect  gave  to  the  testator's 
wife  an  absolute  title  in  fee,  consequently  nothing  remained 
of  the  estate  from  which  a  remainder  over  could  be  limited, 
as  it  is  a  well  settled  proposition  that  a  remainder  over  can 
not  be  engrafted  upon  or  carved  out  of  a  precedent  absolute 
estate  in  fee.  Therefore,  so  far  as  the  testator  may  have 
attempted  by  the  third  clause  of  his  will  to  limit  the  disposi- 
tion of  the  property  donated  to  his  wife,  and  not  disposed  of 
by  her  during  her  life,  such  attempt  under  that  clause  must 
be  held  to  be  inoperative,  and  of  no  effect  for  that  purpose. 
For  the  rule  is  well  settled  that  where  an  estate,  as  under 
the  will  in  this  case,  is  generally  and  indefinitely  given  to  a 
person  with  full  power  of  disposition,  in  the  absence  in  the 
will  of  an  express  mention  to  show  that  the  estate  given  is 
limited  to  the  life  of  the  donee,  it  must  be  held  that  sUch 
devise  of  property  carries  with  it  a  fee  simple  to  the  same, 
and  any  limitation  over  is  inoperative  or  void  by  reason  of 
its  being  repugnant  to  the  principal  devise.  Mulvane  v. 
Rude,  supra,  and  authorities  there  cited. 

The  principal  point,  however,  involved  in  this  appeal 
does  not  depend  upon  the  question  as  to  whether  Mrs.  Cam- 
eron took  a  life  estate  or  one  in  fee  simple  in  the  property 
l)equeathed  to  her  by  her  husband's  will,  but  the  real  ques- 
tion presented  is:  Did  that  instrument,  under  its  terms 
and  provisions,  present  such  a  case  as  required  her,  under 
the  equitable  doctrine  of  election,  to  decide  whether  she 
would  accept  the  benefits  bestowed  upon  her  therein,  and 
thereby  adopt  the  will  as  an  entirety,  and  by  such  accept- 
ance impliedly  consent  that  the  property  in  controversy, 
owned  and  held  by  her  at  the  date  of  her  death  under  a  deed 
of  conveyance,  should  be  subjected  to  the  provisions  of  her 
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husband's  will,  and,  at  her  death,  as  therein  provided, 
.should  go  in  equal  parts  to  appellant  and  appellee?  The 
doctrine  of  election,  so  far  as  it  relates  to  wills  and  other 
instruments  of  donation,  arises  out  of  the  equitable  prin- 
ciple that  a  person  shall  not  be  permitted  to  accept  under 
such  instruments  without  giving  all  the  provisions  thereof 
full  force  and  effect  so  far  as  such  person  is  concerned.  The 
doctrine  of  election,  as  between  inconsistent  rights  and  its 
application  to  wills,  has  long  been  established  and  is  firmly 
settled  by  the  authorities. 

Story  in  his  Equity  Jurisprudence,  §1077,  in  treating 
upon  the  subject,  says :  "In  short,  courts  of  equity,  in  such 
cases,  adopt  the  rational  exposition  of  the  will,  that  there  is 
an  implied  condition  that  he  who  accepts  a  benefit  under  the 
instrument  shall  adopt  the  whole,  conforming  to  all  its  pro- 
visions and  renouncing  every  right  inconsistent  with  it." 

The  equitable  doctrine  is  to  the  effect  that  a  person  can 
not  be  permitted  to  hold  under  a  will  and  also  to  hold 
against  its  provisions;  or,  in  other  words,  having  once  ac- 
cepted beneficial  interests  under  a  will,  he  will  be  held  to 
have  confirmed  and  ratified  every  part  thereof,  and  will  not 
thereafter  be  permitted  to  interpose  any  right  or  claim  of 
his  own,  however  well  founded  it  may  be,  which  would 
defeat  or  in  any  manner  prevent  the  full  operation  of  such 
will.  Where  a  person,  under  the  terms  of  a  will,  has  been 
thereby  properly  put  to  his  election,  and  can  be  said  to  have 
elected  to  accept  the  benefits  bestowed  upon  him  by  its  pro- 
visions, he  thereby  binds  or  precludes,  not  only  himself,  but 
also  those  who  claim  through  him,  his  representatives  and 
heirs.  Wilson  v.  Wilson,  146  Ind.  659.  Of  course,  under 
the  will  in  question,  Matilda  Cameron,  as  the  widow  of  the 
testator,  was,  under  §2666  Bums  1894,  required  to  elect 
within  the  time  therein  fixed  as  to  whether  she  would  re- 
nounce the  provisions  made  for  her  by  her  husband's  will, 
and  elect  to  be  governed  by  the  statute  of  descent  in  respect 
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to  her  rights  in  her  husband's  estate.  As  it  does  not  i^pear 
that  she^  within  the  time  stipulated  by  the  statute,  expressly 
rejected,  in  the  manner  therein  provided,  the  provisions 
made  for  her  by  the  will,  her  failure  to  do  so  must  be  con- 
sidered the  equivalent  of  an  express  election  upon  her  part 
to  abide  by  and  accept  the  provisions  of  the  will,  and  be 
controlled  thereby  in  respect  to  her  rights  in  her  husband's 
estate. 

It  is  settled  that  whenever  it  is  reasonably  clear  that  the 
provisions  of  a  will  are  intended  to  be  in  lieu  of  the  widow's 
interest  in  her  husband's  estate,  under  the  law,  if  she  ac* 
cepts  the  former,  she  thereby  waives  the  latter.  Burden 
V.  Burden,  141  Ind.  471 ;  Hurley  v.  M elver,  119  Ini  53 ; 
Archibald  v.  Long,  Ex,,  144  Ind.  451.  But,  under  the  vnll 
in  this  case  can  it  be  held  that  Mrs.  Cameron,  by  her  elec- 
tion to  adopt  and  abide  by  the  provisions  made  for  her 
therein,  did  anything  more  than  to  waive  her  rights  and 
claims  in  and  to  her  husband's  estate,  which  she  had  and 
held  under  the  law  as  his  widow?  Can  it,  in  reason,  be 
further  said  that  by  this  election  she  bound  herself  to  permit 
the  real  estate  in  dispute  to  pass  under  the  operation  of  her 
husband's  will,  and  go  to  the  parties  in  this  action,  as 
therein  provided  ?  We  are  of  the  opinion  that  this  latter  « 
question  must  be  answered  in  the  negative.  We  are  bound 
to  assume,  until  the  contrary  clearly  appears,  that  the  tes- 
tator, by  his  will,  only  intended  to  dispose  of  property  sub- 
ject under  the  law  to  his  disposition,  and,  in  order  to  create 
a  proper  case  for  election,  under  the  equitable  rule  in  ques- 
tion, his  intention  to  dispose  of  property  not  his  own  must 
be  made  clearly  to  appear  beyond  a  reasonable  doubt  from 
the  will  itself.  It  must  be  disclosed  by  such  instrument 
that  he  therein  assumed  the  power  to  dispose  of  the  property 
of  another  person,  who  thereunder  was  also  made  a  bene- 
ficiary. This  feature  of  the  doctrine  of  election,  as  settled 
by  the  authorities,  is  well  stated  by  an  eminent  author  as 
follows:    "In  order  to  create  the  necessity  for  an  election. 
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there  must  appear  upon  the  face  of  the  will  itseK,  or  of  the 
other  instnimeiit  of  donation^  a  clear,  unmistakable  inten- 
tion, on  the  part  of  the  testator  or  other  donor,  to  dispose  of 
property  which  is  in  fact  not  his  own.  This  intention  to 
dispose  of  property  which  in  fact  belongs  to  another,  and 
is  not  within  the  donor's  power  of  disposition,  must  appear 
from  language  of  the  instrument  which  is  unequivocal, 
which  leaves  no  doubt  as  to  the  donor's  design ;  the  necessity 
of  an  election  can  never  exist  from  an  imcertain  or  dubious 
interpretation  of  the  clause  of  donation.  It  is  the  settled 
rule  that  no  case  for  an  election  arises  unless  the  gift  to  one 
beneficiary  is  iri'econcilable  with  an  estate,  interest,  or 
ri^t  which  anotlier  donee  is  called  upon  to  relinquish ;  if 
both- gifts  can,  upon  any  interpretation  of  which  the  lan- 
guage is  reasonably  susceptible,  stand  together,  then  an 
election  is  unnecessary.  The  instrument  may  declare  in 
express  terms  that  the  gift  to  A  must  be  accepted  by  him  in 
lieu  of  his  own  interest,  which  is  thereby  transferred  to  B, 
and  then  no  possible  doubt  could  exist.  But  this  direct 
mode  of  exhibiting  the  donoPs  purpose  is  not  indispensable. 
It  is  sufficient  if  the  dispositions  of  the  instrument,  fairly 
and  reasonably  interpreted,. exhibit  a  clear  intention  of  the 
donor  to  bestow  upon  B  some  estate,  interest,  or  right  of 
property,  which  is  not  the  donor's,  but  which  belongs  to  A, 
and  at  the  same  time  to  give  to  A  some  benefits  derived 
from  the  donor's  own  property.  It  is  immaterial,  however, 
whether  the  donor  knew  the  property  not  to  be  his  own,  or 
erroneously  conceived  it  to  be  his  own;  for  in  either  case, 
if  the  intention  to  dispose  of  it  clearly  appears,  the  neces^ 
sity  for  an  election  exists."    1  Pomeroy's  Eq.  Jur.  §472. 

In  Havens  v.  Sackeit,  15  N.  Y.  365,  on  page  873  of  the 
opinion,  it  is  said :  ^^It  must  be  clear  beyond  all  reasonable 
doubt  that  he  [the  testator]  has  intentionally  assumed  to 
dispose  of  the  property  of  the  beneficiary,  who  is  required, 
on  that  account,  to  give  up  his  own  gift." 

When  tested  by  this  rule,  which  is  so  fully  affirmed  and 
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sufitained  by  the  authorities,  it  is  evident,  we  think,  that  the 
will  in  the  case  at  bar  does  not  come  up  to  the  requirement 
and  clearly  expose  by  its  own  provisions  that  the  testator 
assumed  the  right  to  dispose  of  property  owned  by  his  wife 
and  which  she  had  in  no  manner  acquired  under  or  through 
his  will.  As  previously  said,  the  testator,  under  the  second 
clause  of  his  will,  gave  his  wife  an  absolute  and  uncondi- 
tional title  in  fee  to  all  of  his  property,  with  the  power  to 
sell  and  do  with  the  same  as  she  might  desire.  It  appears 
by  the  provisions  of  the  third  clause  of  his  will  that  he  sup- 
posed he  had  the  power  to  control  the  disposition  of  the 
property  which  his  wife  held  under  and  through  the  will 
undisposed  of  at  the  time  of  her  death.  That  the  testator, 
by  the  third  item  of  his  will,  had  in  mind  the  disposition 
of  the  property  only  which  he  had  devised  to  his  wife  imder 
the  previous  clause  is  made  more  manifest  by  the  exception 
in  the  latter  of  the  one  acre  owned  by  him,  and  which  in  the 
fourth  clause  he  states  is  situated  near  the  Indiana  Mineral 
Springs,  and  as  to  which^  under  this  latter  clause,  he 
directs,  in  the  event  his  wife  shall  not  during  her  lifetime 
have  disposed  of  this  particular  tract,  that  the  title  thereto 
at  her  death  shall  vest  in  the  parties  to  this  action,  together 
with  the  mother  of  appellant,  during  their  natural  lives. 
This  one  acre  tract,  as  the  testator  seems  to  have  understood, 
had  been  devised  by  him  under  clause  two  of  his  will,  along 
with  his  other  property,  to  his  wife ;  but  as  to  it  he  appears 
to  have  desired  that,  if  it  was  not  disposed  of  by  her  during 
her  life,  it  should  go,  not  alone  to  the  appellant  and  appelleej 
but  that  the  mother  of  the  former  should  have  an  interest 
therein.  When  this  exception  in  clause  three  of  the  will  is 
considered  in  connection  with  clause  four,  we  thifik  it  be- 
comes manifest  that  the  testator,  under  an  erroneous  sup- 
position as  to  his  power  to  do  so,  intended  only  to  direct  the 
disposition,  at  the  death  of  his  wife,  of  the  property  then 
held  by  her  under  his  will,  and  that  the  provisions  of  the 
clause  can  not  be  interpreted  to  have  any  reference  to  or 
embrace  the  particular  property  here  involved. 
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Under  these  circumstances,  the  will  did  not  present  a 
case  of  election  under  the  equitable  rule  to  which  we  have 
referred,  and  the  property  involved  in  this  appeal  is  not 
afiFected  by  the  fact  that  Mrs.  Cameron  accepted  the  pro- 
visions made  for  her  by  her  husband's  will.  It  therefore 
follows,  and  we  so  conclude,  that  the  premises  in  controversy 
in  this  action,  under  the  facts  found  by  the  court,  descended 
as  an  entirety  to  appellant,  Lena  Frances  Cameron,  as  the 
sole  heir  at  law  of  her  grandmother,  Matilda  Cameron. 

The  courts  therefore,  erred  in  its  conclusions  of  law  in 
holding  that  appellee  was  entitled  to  the  undivided  one- 
half  of  said  premises.  The  judgment  is  ordered  to  be  re- 
versed, and  the  cause  remanded  to  the  lower  court,  with 
instructions  to  restate  its  conclusions  of  law  upon  the  facts 
found  in  favor  of  appellant  to  the  effect  that  she  is  the 
owner  of  the  premises  described  in  the  complaint  and  in 
the  cross-complaint,  and  under  the  latter  she  is  entitled  to 
a  judgment  quieting  her  title  against  appellee  to  the  real 
estate  in  question. 


WAaaoNER  V.  The  State. 

[No.  19,169.    Filed  October  12,  1900.] 

r 

Homoms. — Indictment — WJiere  Death  was  Caused  in  Manner  Un- 
known  to  Grand  Jury, — Where  the  evidence  before  the  grand  jury 
points  to  the  commission  of  a  murder  by  the  accused,  but  from  such 
eyidence  they  are  in  doubt  as  to  the  cause  of  death,  a  count  may  be 
framed  alleging  that  the  death  was  caused  in  some  manner  to  them 
miknown.    pp.  S4£,  S4S. 

Same. — Indictment. — Allegation  of  Assault. — In  an  indictment  for 
murder,  it  is  not  necessary  to  charge,  in  formal  and  express  terms, 
an  assault  or  an  assault  and  battery,    p.  S44, 

From  the  Owen  Circuit  Court.     Affirmed. 

J.  R.  East,  R,  H.  East  and  E.  S.  Davis,  for  appellant. 
W,  L.  Taylor,  Attorney-General,  H.  L.  McOinnis,  C.  D. 
Hunt,  Merrill  Moores  and  0,  C.  Hadley,  for  State. 
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MoNXB,  J. — ^Appellant  was  by  a  jury  found  guilty  of 
murder  in  the  first  degree,  as  charged  in  the  second  count 
of  the  indictment,  and  his  punishment  assessed  at  imprison- 
meiit  in  the  State  prison  for  life.  The  assignment  of  errors 
calls  in  question  the  sufficiency  of  the  second  count  of  the 
indictment.  Said  count,  omitting  surplusage,  date,  venue, 
and  formal  parts,  charges  that  "William  Waggoner  *  *  * 
did  »  ♦  ♦  feloniously,  purposely,  and  with  premedi- 
tated malice  kill  and  murder  one  Clara  Waggoner  *  *  * 
by  means  and  ways  imknown  to  this  grand  jury  *  ♦  * 
and  by  reason  of  the  use  of  said  unknown  means  and  ways 
the  said  Clara  Waggoner  then  and  there  died." 

The  statutes  of  this  State  provide  that  an  indictment  is 
sufficient  if  the  offense  charged  is  set  forth  in  plain  and  con* 
cise  language  without  unnecessary  repetition,  and  with  such 
a  degree  of  certainty  that  the  court  may  pronounce  judg- 
ment, upon  a  conviction,  according  to  the  right  of  the  case 
(CI.  4,  5,  §1824  Burns  1894,  §1755  R.  S.  1881  and 
Homer  1897) ;  but  that  no  indictment  shall  be  deemed 
invalid  or  quashed  for  certain  defects  named,  or  "for  any 
other  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon 
the  merits."  §1825  Bums  1894,  §1756  R.  S.  1881  and 
Horner  1897. 

Under  these  provisions,  it  is  the  duty  of  a  grand  jury  in 
framing  an  indictment  to  state  their  charge  with  reasonable 
certainty.  The  indictment,  however,  is  only  the  charge  of 
the  grand  jury ;  and  if  the  evidence  before  them  points  to 
the  commission  of  a  murder  by  the  accused  in  two  or 
more  modes,  but  leaves  it  doubtful  in  which,  it  is  proper 
to  present  different  counts,  stating  the  cause  of  death  in 
different  ways,  so  as  to  meet  the  facts  as  they  may  appear 
at  the  trial ;  and  if,  from  the  evidence  before  them,  they  are 
in  doubt  as  to  the  cause  of  death,  a  count  may  be  framed 
alleging  that  the  death  was  caused  in  some  manner  to  them 
imknown.    Commonwealth  v.  Webster,  5  Cush.  295,  52  Am* 
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Dec.  711;  Commonwealth  v.  Coy,  157  Mass.  200,  215,  32 
K  E.  4,  and  cases  cited ;  Cox  v.  People,  80  N.  Y.  500,  516, 
and  cases  cited;  People  v.  Cranin,  34  Cal.  191,  200,  210; 
Edmonde  v.  State,  34  Ark.  720. 

As  was  said  in  Biidiop's  New  Crim.  Proc.  §§495,  553: 
^TTndonbtedlv  a  grand  jnrj  should  not  indict  a  man  unless 
reasonably  informed  of  his  guilt.  But  the  jurors  may  know 
it  sufficiently,  while  ignorant  of  an  identifying  circum- 
stance, sudi  as  ordinarily  ought  to  appear  in  allegation. 
Then  they  may  state  the  main  facts,  adding  that  this  cir- 
cumstance is  unknown  to  them,  and  the  indictment  will  be 
good.  Thus  if  they  are  ignorant  of  an  identifying  name, 
the  allegation  may  be  in  this  form.  And  other  circum- 
stances of  the  offense,  if  unknown  to  the  grand  jury,  may 
be  dealt  with  in  the  same  way ;  that  is,  the  indictment,  in- 
stead of  saying  what  they  are,  may  state  that  they  are  to 
them  unknown.  In  homicide  the  indictment  may  charge 
that  it  was  committed  4n  some  way  and  manner,  and  by 
some  means,  instruments,  and  weapons  to  the  jurors  un- 
known' if  in  fact  the  grand  jury  are  unable  on  investiga- 
tion to  be  more  specific." 

Said  second  count  is  in  the  usual  form  of  indictments 
for  murder  in  the  first  degree  in  this  State,  except  that  the 
means  used  in  taking  the  life  of  the  deceased  are  not  stated. 
La;M  V.  Stale,  151  Ind.  511;  Dennis  v.  State,  103  Ind. 
142,  144,  145,  and  cases  cited. 

In  Commonwealth  v.  Webster,  5  Cush.  295,  52  Am.  Dec. 
712,  a  count  of  the  indictment  charged  that  "Webster 
*  *  *  in  and  upon  the  said  George  Parkham,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  did  make 
an  assault ;  and  him,  the  said  George  Parkman,  in  some  way 
and  manner,  and  by  some  means,  instruments,  and  weapons 
to  the  jurors  unknown,  did  then  and  there  feloniously,  wil- 
fully, and  of  malice  aforethought,  deprive  of  life,  so  that,'* 
etc.    The  same  was  held  sufficient. 

In  Edmonds  v.  State,  34  Ark.  720,  722,  the  second  count 
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charged  that  "Thomas  Edmonds  *  *  *  wilfully,  deliber- 
ately, feloniously  of  his  own  malice  aforethought,  and  with 
premeditation,  did  kill  and  murder  a  certain  woman,  whose 
Christian  name  was  Julia,  but  whose  surname  is  to  the 
jurors  unknown,  then  and  there  being,  in  some  way  and 
manner,  and  by  some  means,  instruments  and  weapons  to 
the  jurors  unkmown,"  etc.  It  was  held  that  the  same  was 
good. 

It  is  true  that  said  second. count  in  this  case  does  not  use 
the  words  "make  an  assault",  as  in  the  count  held  good  in 
the  Webster  case,  but  it  has  been  uniformly  held  in  this 
State  that  it  is  not  necessary  in  an  indictment  for  murder  to 
charge,  in  formal -and  express  terms,  an  assault  or  an  as- 
sault and  battery.  Dennis  v.  State,  103  Ind.  142,  145,  and 
cases  cited.  In  all  essential  features  the  second  count  in 
this  case  is  substantially  the  same  as  that  in  the  Webster 
case  and  in  the  first  count  in  the  Edmonds  case,  which  were 
held  sufficient. 

It  is  insisted  that  the  indictment  does  not  charge  appel- 
lant with  using  said  "unknown  means  and  ways",  or  that  he 
was  in  any  way  connected  with  her  death.  The  indictment, 
in  plain  and  direct  terms,  charges  that  appellant  "did  kill 
and  murder  Clara  Waggoner  by  means  and  ways  unknown, 
and  that,  by  reason  of  the  use  of  said  imknown  means  and 
ways,  said  Clara  Waggoner  then  and  there  died."  If  ap- 
pellant, feloniously,  purposely,  and  with  premeditated  mal- 
ice, killed  and  murdered  the  deceased  by  said  unknown 
means,  as  charged,  he  certainly  used  said  means  to  kill  her. 

Appellant  cites  Shepherd  v.  State,  54  Ind.  25,  but  in  that 
case  the  pleader  attempted  to  allege  the  way  the  deceased 
was  killed,  but  failed  to  do  so.  The  sufficiency  of  such  an 
indictment  is  governed  by  rules  not  applicable  in  this  case ; 
and  that  case  is  therefore  not  in  point  here.  Littell  v.  State, 
133  Ind.  57Y  is  also  cited  by  appellant,  but  the  part  of  that 
case  relied  upon  was  disapproved  in  Oreen  v.  State,  154 
Ind.  655.    It  follows  that  there  is  no  defect  or  imperfection 


MAY  TEEM,  1900— Vol.  155  3-i5 

City  of  Richmond  r.  Dickinson. 

m  Baid  second  count  which  tends  to  prejudice  the  substan- 
tial rights  of  appellant  upon  the  merits  of  the  case.  §1825 
Bums  1894,  §1756  R.  S.  1881  and  Horner  1897.  The 
court  did  not  err,  therefore,  in  overruling  the  motion  to 
quash.    Judgment  affirmed. 


Crrr  of  Richmond  bt  al.  v.  Dickinson. 

[No.  18,827.    FUed  October  28.  1900.] 

MxTNiciPAL  CoKPORATiovs,— Taxations—Search  for  Omitted  Property. 
—Contractt.— The  dutj  of  searching  for  secreted  property  is  not  im- 
posed upon  the  tax  officers  of  a  city » therefore  a  city  may,  under  the 
general  power  to  levy  and  collect  taxes  upon  all  property  8ubject>to 
taxation,  contract  with  a  private  person  to  search  for  property 
secreted  and  omitted  from  the  tax  duplicate. 

From  the  Wayne  Circuit  Court.     Reversed. 

Conner  £  Conner,  for  appellants. 

L.  D.  Stvhbs  and  T.  J.  Study,  for  appellee. 

Bakeb,  C.  J. — On  appellee's  suit  a  decree  was  entered 
enjoining  the  city  and  its  officers  from  carrying  out  a 
contract  with  appellant  Clifford.  The  assignment  is  that 
the  court  erred  in  overruling  appellant's  demurrer  to  the 
complaint. 

The  complaint  shows  that  the  appellee  is  a  citizen  and 
taxpayer  of  the  city  ol  Richmond ;  that  the  city  entered  into 
a  contract  with  Clifford  whereby  Clifford  undertook  to 
search  for  property  that  had  been  secreted  and  omitted 
from  the  tax  duplicate  of  the  city  and  to  report  discoveries 
thereof  to  the  city  clerk,  and  whereby  the  city  undertook 
to  pay  Clifford  for  his  services  a  sum  equal  to  twenty 
per  centum  of  the  taxes  collected  by  reason  of  his  dis- 
coveries; that  Clifford  has  discovered  a  large  amount  of 
secreted  and  omitted  property  subject  to  taxation  by  the 
city,  and  has  reported  his  discoveries  to  the  city  clerk; 
that  the  city  clerk  has  entered  such  property  on  the  tax 
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duplicate;  that  the  city  treasurer  has  collected  the  taxes 
thereon ;  and  that  the  city,  unless  restrained,  will  pay  Clif- 
ford according  to  the  contract,  to  the  irreparable  injury  of 
appellee  and  all  other  taxpayers  of  the  city. 

Is  the  contract  void?  It  is,  if  the  servioee  to  be  per- 
formed by  Clifford  lay  within  the  oflScial  duties  of  the  tax 
officers  of  the  city.  City  of  Ft  Wayne  v.  Lehr,  88  Ind. 
62 ;  Miller  v.  Embree,  88  Ind.  133.  The  tax  officers  of  the 
city  are  the  city  clerk  and  the  city  treasurer.  The  duties 
of  the  city  clerk,  in  reference  to  the  original  making  up  of 
the  duplicate  and  putting  omitted  property  thereon,  are  the 
same  as  the  county  auditor's.  The  duties  of  the  city  treas- 
urer correspond  with  those  of  the  county  treasurer.  There 
is  no  city  assessor  nor  city  board  of  equalization;  but  the 
city  clerk  is  given  access  to  the  returns  of  the  county  as- 
sessor and  to  the  duplicates  in  the  county  auditor*s  office; 
and  all  the  provisions  of  the  general  tax  law,  so  far  as  they 
can  be  applied,  are  to  govern  cities.  §§3505,  8560-8565, 
8672  Burns  1894,  §§3070,  6409-6414,  6521  Homer  1897. 

In  reference  to  the  assessment  of  omitted  property,  the 
present  law  (Acts  1897  p.  141,  §8560  Bums  Supp.,  §6409 
Homer  1897)  is  this:  "Whenever  the  county  auditor 
[city  clerk]  shall  discover  or  receive  credible  information, 
or  if  he  shall  have  reason  to  believe  that  any  real  or  personal 
property  has,  from  any  cause,  been  omitted  in  whole  or  in 
part,  in  the  fissessment  of  any  year  or  number  of  years, 
from  the  assessment  book  or  from  the  tax  duplicate,  he  shall 
proceed  to  correct  the  tax  duplicate  and  add  such  property 
thereto  with  the  proper  valuation,  and  charge  such  prop- 
erty and  the  owner  thereof  with  the  proper  amount  of 
taxes  thereon ;  to  enable  him  to  do  which  he  is  invested  with 
all  the  powers  of  assessors  under  this  act.  But  before  mak- 
ing such  correction  or  addition,  if  the  person  claiming  to 
own  such  property,  or  occupying  it,  or  in  possession  thereof, 
resides  in  the  county,  and  is  not  present,  he  shall  give  such 
person  notice  in  writing  of  his  intention  to  add  such  prop- 
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erty  to  the  tax  duplicate,  describing  it  in  general  terms,  and 
requiring  such  person  to  appear  before  him  at  his  office  at 
a  specified  time,  within  five  days  after  giving  such  notice, 
and  to  show  cause,  if  any,  why  such  property  should  not  be 
added  to  the  tax  duplicate ;  and  if  the  party  so  notified  does 
not  appear,  or  if  he  appears  and  fails  to  show  any  good 
and  sufficient  cause  why  such  assessment  shall  not  be  made, 
the  same  shall  be  made,  and  the  county  auditor  [city  clerk] 
shall,  in  all  cases,  file  in  his  office  a  statement  of  the  facts 
or  evidence  on  which  he  made  such  correction;  but  he 
shall  in  no  ease  reduce  the  amount  returned  by  the  assessor, 
without  the  written  consent  of  the  Auditor  of  State,  given 
on  the  statement  of  facts  submitted  by  the  county  auditor. 
When  the  county  auditor  [city  deii]  shall  discover  credi- 
ble information  or  have  reason  to  believe  that  real  or  per- 
sonal property  has,  from  any  cause  been  omitted,  in  whole 
or  in  part,  from  assessment  for  taxation,  or  such  credible 
mformation  shall  be  furnished  to  such  county  auditor 
[city  clerk]  it  shall  be  the  duty  of  such  county  auditor 
[city  clerk]  to  take  the  steps  provided  for  by  this  section, 
to  place  such  omitted  property  on  the  tax  duplicate.  If 
such  county  auditor  [city  clerk]  shall  fail  or  refuse,  on 
the  discovery  by  himself,  or  on  credible  information  being 
furnished  him  by  another  person,  that  property  has  been 
omitted  from  taxation,  the  State  on  the  relation  of  any  State 
officer,  or  of  the  State  Board  of  Tax  Commissioners,  or  of 
any  taxpayer  of  the  county  [city]  in  which  failure  or  re- 
fusal occurs,  shall  have  the  right  to  proceed  against  such 
county  auditor  [city  derk]  in  any  court  of  competent  juris- 
diction by  mandamus,  to  compel  such  county  auditor  [city 
derk]  to  comply  with  the  provisions  of  this  section.  In 
the  trial  of  such  a  suit,  the  question  of  what  constitutes 
credible  information,  as  mentioned  in  this  act,  shall  be  a 
question  of  fact  to  be  determined  by  the  court  or  jury  trying 
the  case,  and  either  party  shall  have  the  right  to  demand  a 
jury  to  try  such  question  of  fact.    If  judgment  shall  be  ren- 
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dered  to  the  effect  that  credible  information  has  been  dis- 
covered by,  or  furnished  to  such  county  auditor  [city  clerk], 
or  that  he  has  reason  to  believe  that  property  has  been  omit- 
ted from  taxation,  it  shall  then  be  the  duty  of  such  county 
auditor  [city  clerk]  to  forthwith  place  such  omitted  prop- 
erty on  the  tax  duplicate  in  accordance  with  the  provisions 
of  this  act,  and  such  county  auditor  [city  clerk]  shall  be 
liable  for  all  costs  of  such  mandamus  suit  and  for  a  reason- 
able attorney's  fee  for  the  relator's  attorney  which  shall 
be  taxed  as  a  part  of  the  costs  of  such  suit  in  all  cases, 
where  judgment  is  rendered  against  him:  Provided^  how- 
eveVy  That  in  case  proceedings  are  instituted  hereunder  on 
the  relation  of  any  private  citizen,  such  relator  shall  give 
bond  to  the  satisfaction  of  the  court  to  pay  all  costs  which 
may  be  recovered  against  them." 

Tax  officers  are  liable  to  fine  and  imprisonment  for  in- 
tentional failure  to  perform  the  duties  required  of  them  by 
law.  §8560a  Bums  Supp.,  §6409a  Horner  1897;  §8675 
ISums  1894,  §6521c  Homer  1897.  So  it  is  important  not 
to  confuse  a  privilege  or  right  on  the  one  hand  with  a  duty 
required  by  law  on  the  other.  Under  the  statute,  there  is 
no  doubt  of  the  right  of  the  county  auditor  (city  clerk)  to 
procure  "credible  information",  as  best  he  can,  concerning 
secreted  and  omitted  property.  But  does  the  law  lay  upon 
him  the  duty  to  hunt  for  omitted  property  ?  Must  he  as- 
sume that  the  returns  of  the  taxpayers  are  false  ?  Not  merely 
the  returns  for  the  current  year,  but  for  an  indefinite  period 
prior  to  his  incumbency?  If  he  intentionally  fails  or  re- 
fuses to  act  upon  such  an  assumption,  must  he  pay  a  fine 
and  go  to  jail  ?  If  he  must  act  on  such  an  assumption  to 
save  himself,  then  he  is  bound,  at  his  peril,  to  investigate 
the  correctness  of  the  returns  of  every  taxpayer  within  his 
jurisdiction  for  every  year  the  taxpayer  might  be  liable  to 
taxation  on  omitted  property.  But  such  is  not  the  duty 
required  by  statute.  The  county  auditor  (city  clerk)  must 
give  the  notice,  afford  the  hearing,  and  add  the  omitted 
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property  to  the  tax  duplicate  whenever  he  shall  discover  or 
receive  credible  information  or  have  reason  to  l^elieve  that 
property  has  e8ca{>ed  taxation  for  any  year  or  any  number 
of  years.  This  duty  he  may  be  compelled  to  perform.  For 
intentional  failure  or  refusal  to  discharge  this  duty,  he  may 
be  punished.  To  carry  out  this  duty,  the  county  commis- 
sioners (city  council)  have  no  power  to  employ  a  substitute 
or  helper. 

But  has  the  coimty  or  city  no  right  to  pay  for  credible 
information  that  will  add  to  the  public  revenues  and  equal- 
ize the  burdens  of  the  taxpayers  ?  The  informant  performs 
no  official  act  or  duty.  The  taxpayer  who  is  charged  with 
the  secretion  or  omission  of  taxables  is  protected  by  an  offi- 
cial bond,  for  the  county  auditor  (city  clerk)  alone  has  the 
authority  to  make  the  entries  on  the  tax  duplicate.  The 
county  or  city  is  dependent  upon  its  receipts  from  taxation. 
And  public  policy  demands  that  every  taxpayer  contribute 
his  just  proportion  of  the  expenses  of  government. 

The  general  powers  of  counties  are  not  directly  involved 
in  this  case  and  are  therefore  not  considered ;  but,  regard- 
ing cities,  the  statutes  provide  that  common  councils  "shall 
have  the  management  and  control  of  the  finances"  and 
"shall  have  power  to  levy,  and  cause  to  be  assessed  and 
collected  in  each  year  an  ad  valorem  tax  of  not  more  than 
one  per  cent,  for  general  purposes  on  all  property  subject 
to  State  and  county  taxation"  within  their  respective  cities. 
§§3106  and  3156  R.  S.  1881  and  Homer  1897,  §§3541 
and  3617  Bums  1894.  This  general  power  of  common 
councils  is  to  levy  and  cause  to  be  assessed  and  collected  a 
tax,  not  merely  upon  the  property  that  is  returned  by  the 
assessing  officers  for  taxation,  but  upon  all  property  that  is 
subject  to  taxation.  This  general  power  is  worthless,  unless 
it  carries  with  it  the  right  to  use  means  efficient  for  its  en- 
forcement. 

The  section  of  the  statute  in  relation  to  the  taxation  of 
omitted  property  (hereinabove  quoted)   is  a  part  of  the 
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general  tax  law  of  1891,  as  amenided  in  1897.  The  history 
of  that  section  is  effective  proof  of  the  fact  that  the  legisla- 
ture recognized  that  the  search  for  secreted  taxables  was  not 
imposed  upon  the  tax  of&oers  and  that  the  county  (city) 
waB  so  interested  in  collecting  a  full  revenue  and  in  laying 
equal  burdens  upon  its  taxpayers  that  it  had  a  lawful  right 
to  employ  persons  to  search  for  omitted  property.  In  §147 
of  the  general  tax  law  of  1881  (Acts  1881  p.  661,  §6416  R. 
S.  1881)  was  embodied  the  feature  of  having  the  county 
auditor  (city  dork)  give  notice  to  the  suspected  owner  and, 
after  a  hearing,  put  the  omitted  property  upon  the  tax  du- 
plicate. This  section,  except  as  to  the  length  of  notice,  wa.^  . 
reenacted  in  1891,  with  the  significant  omission  of  the  last 
sentence,  namely:  "No  person  other  than  the  officials  pro- 
vided for  in  this  law  shall  be  employed  by  the  county  com- 
missioners [common  council]  to  discover  omitted  property/' 
The  amendment  of  1897  consisted  of  adding  the  provisions 
for  compelling  the  auditor  (clerk)  by  mandate  to  perform 
the  duties  required  of  him  by  this  section.  It  is  observable 
that  he  may  be  compelled,  not  to  hunt  for  the  information, 
but,  after  receiving  it,  to  proceed  to  put  the  omitted  prop- 
erty, if  any  is  found,  upon  the  tax  duplicate.  In  1881  it 
would  not  have  been  lawful  for  the  county  commissioners 
(common  council)  to  pay  a  tax  officer  for  discoveries  of 
omitted  property,  if  the  search  was  "a  burden  of  the  office". 
If  it  was  lawful  in  1881  to  employ  a  tax  officer,  it  became 
lawful  in  1891  to  employ  anybody ;  but,  iidiether  or  not  pub- 
lic policy  should  be  held  to  forbid  the  employment  of  public 
officers  to  do  extraneous  work  that  might  influence  or  preju- 
dice them  in  the  discharge  of  their  official  duties,  is  a  ques- 
tion  not  necessary  to  be  determined  here. 

This  construction  of  the  statute  ia  not  in  accord  with  that 
given  in  Vandercook  v.  Williams,  Treas.,  106  Ind.  345. 
But  the  error  was  there  committed  of  assuming  that  the 
section  commanded  the  auditor  to  search  for  taxables  se- 
creted and  omitted  in  any  year  or  number  of  years. 
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Councilmen  are  officers  in  our  local  self-govenunenta. 
They  are  not  required  to  institute  a  search  for  secreted  tax- 
ables.  But,  if  in  their  judgment  the  occasion  demands  it, 
they  have  the  power.  If  these  public  servants  do  not  exer- 
cise the  power  in  accordance  with  the  judgment  of  their  em- 
ployers, the  remedy  is  to  change  servants. 

Judgment  reversed  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 


OSBOBNE  ET  AL.    V.    ESUNOER. 

[No.  18,849.    Filed  October  38,  1900.] 

Dbeds. — Delivery.^ A  g^rantor  executed  oertain  deeds  and  placed  them 
in  an  eoTelope  with  her  name  and  the  words  "  Deeds  to  children'*  in- 
dorsed thereon.  She  kept  them  in  her  possession  for  about  two  years, 
and  then  handed  a  package  containing  the  d^ads  to  an  aged  rela^ 
tive  who  lived  with  her,  and  instructed  her  to  take  care  of  the 
papers  until  after  her  death,  and  then  to  deliver  them  to  the  one  who 
was  to  settle  her  estate.  She  afterward  took  possession  of  the  pack- 
age and  placed  it  in  a  press  in  her  house,  saying  to  the  relative,  "  In 
case  I  get  sick  you  take  care  of  these  papers,  and  when  I  die  give 
them  to  the  one  who  settles  my  estate."  Soon  afterward  she  became 
nek  and  called  the  relative  to  her  bedside  and  asked  her  if  she  had 
taken  charge  of  the  papers,  and  being  informed  that  she  had,  said 
"All  rig^t."  The  custodian  of  the  package  did  not  know  what  it 
contained,  but  after  the  death  of  the  grantor  delivered  the  deeds  to 
the  grantees  therein  named.  Held,  that  there  was  no  delivery. 
pp.  SSg'S64. 

Pabtition. — Attor7teu'9  Fees, — ^Where  defendants  in  a  partition  pro- 
ceeding appeared  by  counsel  and  resisted  the  petition,  it  was  error 
to  tax  them  wi^  fees  of  the  attorneys  of  their  adversary,    p.  364* 

From  the  Sullivan  Circuit  Court.     Affirmed. 

J,  T.  Hays  and  /.  8.  Bays,  for  appellants. 
J.  G.  Briggs  and  J.  W.  Lindley,  for  appellee. 

DowuNO,  J. — ^Action  for  thc^  partition  of  lands.  Issues 
were  formed ;  there  was  a  trial  by  the  court,  a  special  find- 
ing of  facts  on  which  the  court  stated  its  conclusions  of  law, 
and  judgment  for  appellee. 


155 

851 

i155 

000 

155 

851 

|161 

68 

161 

67 

162 

158 

352  SUPREME  COURT  OF  INDIANA, 

Osborne  v.  Eslinger. 

The  following  is  the  substance  of  the  special  finding: 
Martha  J.  Osborne,  a  widow,  was  the  owner  in  fee  simple  of 
the  lands  described  in  the  complaint,  and  resided  thereon 
at  the  time  of  her  death,  which  took  place  April  23,  1897 ; 
she  left  surviving  her  the  appellants,  who  were  her  children, 
and  the  appellee,  who  was  her  grandchild,  and  the  only 
heir  of  a  deceased  daughter  of  Mrs.  Osborne;  the  latter 
executed  a  will  April  3,  1894,  which  was  duly  admitted  to 
probate,  by  which  she  divided  her  personal  estate  equally 
among  her  surviving  children,  the  appellants  herein,  one 
William  L.  Dix  being  nominated  as  executor. 

March  6,  1893,  the  said  Martha  J.  Osborne,  by  deed^ 
conveyed  a  part  of  her  real  estate  to  her  sons  Hardy  Osborne 
and  James  A.  Osborne,  two  of  the  appellants,  and  on  May 
16,  1895,  she  caused  to  be  prepared,  and  then  signed  and 
acknowledged  three  other  deeds,  viz.,  a  deed  to  George  W. 
Osborne  and  Josephine  Dix,  a  deed  to  Elizabeth  Riggs  and 
Matilda  Drake,  and  a  deed  to  Stephen  Parks  Osborne  and 
Allen  T.  Osborne.  Said  three  deeds  purported  to  convey 
all  the  lands  owned  by  Mrs.  Osborne,  excepting  those  de- 
scribed in  the  deed  previously  made  to  Hardy  and  James 
A.  Osborne.  Mrs.  Osborne  placed  the  four  deeds  in  an  en- 
velope, indorsed,  "Martha  J.  Osborne.  Deeds  to  children", 
sealed  it,  took  them  home  with  her,  and  kept  the  deeds  in 
her  possession  until  the  spring  of  1897. 

After  the  execution  of  her  will,  she  placed  it  in  an  envel- 
ope, which  was  then  sealed,  and  indorsed  "Last  will  of 
Martha  J.  Osborne,"  and  the  will  so  remained  imtil  after 
the  death  of  the  said  testatrix. 

In  the  spring  of  1897,  Mrs.  Osborne  handed  the  deeds 
and  the  will,  wrapped  together  in  a  paper,  to  one  Mary 
Davis,  an  aged  sister-in-law,  who  made  her  home  with  her, 
saying  that  she  desired  Mrs.  Davis  "to  take  care  of  the 
papers,  and  keep  them  until  after  her,  Mrs.  Osborne's 
death,  and  then  deliver  them  to  the  one  who  should  settle 
her  estate."    Upon  reflection,  and  because  of  the  advanced 
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age  of  Mrs.  Davis,  who  was  then  seventy-two  years  old,  Mrs. 
Osborne  took  back  the  papers,  and  put  them  in  a  ^^press"  in 
her  home,  and  told  Mrs.  Davis  she  had  placed  them  there, 
adding,  '^In  case  I  get  sick,  you  take  care  of  these  papers, 
and  when  I  die  give  them  to  the  one  who  settles  my  estate. '^ 
Mrs.  Osborne  was  then  in  good  health,  but  soon  afterwards 
became  very  ill.  Agreeably  to  her  instructions,  Mrs.  Davis 
took  the  papers  from  Mrs.  Osborne's  *^press",  and  deposited 
them  in  a  box  of  her  own,  over  which  she  had  exclusive  con- 
trol, and  so  kept  them  until  af  tar  the  death  of  Mrs.  Osborne. 
The  next  day  after  Mrs.  Osborne  was  taken  sick  she  called 
Mrs.  Davis  to  her  bedside,  and  asked  if  she  had  taken 
charge  of  the  papers  as  she,  Mrs.  Osborne,  had  requested. 
Mrs.  Davis  answered,  "Yes,  I  have."  Mrs.  Osborne  re- 
sponded, "All  right."    Mrs.  Osborne  died  April  23,  1897. 

Soon  after  the  death  of  Mrs.  Osborne,  Mrs.  Davis  met  all 
of  the  appellants,  and  also  William  L.  Dix  (who  had  been 
named  as  executor  of  Mrs.  Osborne's  will),  at  the  late  resi- 
dence of  the  decedent.  She  handed  the  envelope  contain- 
ing the  deeds  to  Allen  T.  Osborne,  who  read  them,  and  deliv- 
ered them  to  the  grantees,  respectively.  The  grantees 
caused  the  deeds  to  be  recorded  in  the  proper  office,  and 
thereupon  took  and  ever  since  have  held  possession  of  the 
several  parcels  of  land.  The  will  of  Mrs.  Osborne,  also,  was 
delivered  by  Mrs.  Davis  to  Allen  T.  Osborne  at  the  time  the 
deeds  were  delivered.  It  was  opened,  read,  and  was  after- 
wards admitted  to  probate  in  the  proper  county,  and  is  yet 
in  full  force.  Mrs.  Mary  Davis  had  no  knowledge  that  the 
package  entrusted  to  her  by  Mrs.  Osborne  contained  said 
deeds  and  will  until  after  the  death  of  Mrs.  Osborne,  but 
she  did  know  that  Mrs.  Osborne  had  selected  William 
L.  Dix  to  settle  her  estate. 

The  conclusions  of  law  stated  by  the  court  upon  the  fore- 
going facts  were  these:  "(1)  That  the  said  deeds  made  by 
Martha  J.  Osborne  to  the  several  crosa-complainants  herein 
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were  not  fully  and  lawfully  executed,  for  want  of  a  lawful 
delivery.  (2)  That  the  plaintiff  is  the  owner  in  fee  simple, 
by  descent  from  Martha  J.  Osborne,  of  an  undivided  one- 
ninth  interest  in  the  following  real  estate,  in  Sullivan 
county,  Indiana,  to  wit :  The  southeast  quarter  of  section 
seven,  township  eight  north,  range  nine  west,  160  acres 
more  or  less.  (3)  That  the  plaintiff  is  entitled  to  parti- 
tion of  her  interest  in  said  land." 

It  is  contended  on  behaK  of  appellants  that  the  acts  and 
words  of  Mrs.  Osborne,  when  she  placed  the  deeds  in  her 
'press",  and  instructed  Mrs.  Davis  that  in  case  she,  Mrs. 
Osborne,  got  sick,  to  take  care  of  the  papers,  and  when  she 
died  to  give  them  to  the  one  who  settled  her  estate,  together 
with  the  act  and  declaration  of  Mrs.  Davis  after  Mrs.  Os- 
borne became  ill  in  taking  possession  of  the  papers,  with 
the  knowledge  and  approval  of  Mrs.  Osborne,  constituted  a 
sufficient  delivery.  On  the  other  hand,  the  appellee  insists 
that  there  was  no  delivery,  that  Mrs.  Osborne  never  in- 
tended to  part  with  her  control  over  the  deeds,  and  that  Mrs. 
Davis  held  them  only  as  the  bailee  and  for  the  use  of  Mrs. 
Osborne. 

This  court .  has  frequently  been  called  upon  to  decide 
whether  or  not  a  deed  had  been  delivered,  and  a  few  of  the 
cases,  with  the  circumstances  attending  the  supposed  deliv- 
ery in  each  of  them,  are  the  following. 

In  Fewell  v.  Kessler^  30  Ind.  195,  the  parties  to  a  deed 
caused  it  to  be  prepared,  and  agreed  that  it  should  be  signed 
and  acknowledged,  and  left  with  a  justice  of  the  peace  for 
the  grantee.  In  deciding  the  case,  Frazer,  J.,  said :  "Noth- 
ing is  plainer  in  the  law  than  that  such  facts  constitute 
a  good  delivery  of  a  deed." 

One  Loveless  placed  a  deed  in  the  hands  of  one  Bash,  to 
be  held  by  him  during  the  grantor's  lifetime,  for  certain 
of  Loveless'  children,  and,  at  his  death,  to  be  delivered  by 
Rash  to  the  grantees  named  therein.  Eash  accepted  the 
deed  and  held  it  for  the  grantees  until  shortly  after  the 
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death  of  the  grantor,  when  he  delivered  the  same  to  the 
grantees.  The  court  said :  "These  facts  show  that  William 
Loveless  verbally  authorized  Rash,  as  his  agent,  to  do  the 
things  mentioned.  Upon  the  death  of  Loveless  the  authority 
was  thereby  revoked,  and  Rash  ceased  at  once  to  be  the 
decedent's  agent  for  any  purpose,  and  therefore  could  not, 
for  the  deceased  grantor,  deliver  the  deed."  Jones  v  Love- 
less, 99  Ind.  317,  325. 

In  Owen  v.  Williams j  114  Ind.  179,  the  grantor  was  about 
to  undergo  a  dangerous  surgical  operation.  He  gave  to  one 
of  his  sons  a  large  bundle  of  papers,  among  which  were 
deeds  to  his  children  inclosed  in  a  sealed  envelope,  saying, 
^*Here  are  the  deeds  belonging  to  you  children ;  take  care  of 
tbem,  and  after  my  death  deliver  them  to  the  children."  He 
afterwards  said  to  the  son  who  had  the  papers:  "I  want 
you  to  see  that  the  children  get  the  deeds,  after  my  death." 
Held,  a  sufficient  delivery  to  all  of  the  grantees. 

Smiley  and  wife  executed  five  deeds  by  which  they  con- 
veyed certain  lands  to  the  husband's  children  and  grand- 
children. Two  years  afterwards  Smiley  made  a  will  in 
which  he  referred  to  these  deeds,  and  directed  his  executor, 
at  his  death,  to  deliver  them  to  the  grantees.  A  few  days 
after  the  execution  of  the  will  Smiley  placed  the  deeds  in 
the  hands  of  a  sou,  and  directed  him  to  retain  them  imtil  he, 
the  grantor,  should  die,  and  then  to  deliver  them  to  the 
grantees,  respectively.  Held,  a  good  delivery  as  to  alL 
Smiley  v.  Smiley,  114  Ind.  258. 

In  Goodpaster  v.  Leathers,  123  Ind.  121,  the  deed  was 
duly  signed  and  acknowledged  by  the  grantor  in  his  life- 
time, and  was  by  him  deposited  in  the  hands  of  a  third 
person,  with  instructions  to  deliver  to  his  widow  after  his 
death.  Upon  these  facts,  the  court  by  Mitchell,  C.  J.,  said : 
*'Where  a  grantor  signs  and  acknowledges  a  deed,  and  de- 
posits it  with  a  third  person,  to  be  delivered  by  him  to  the 
grantee  at  the  death  of  the  grantor,  without  reserving  to 
himself  any  right  to  control  or  record  the  instrument,  if  the 
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deed  is  afterwards  delivered  to  the  grantee  the  title  passes, 
and  the  deed  ordinarily  takes  effect  by  relation,  as  of  the 
date  of  the  first  delivery." 

In  Dinwiddie  v.  Smith,  141  Ind.  318,  the  deed  was  de- 
livered by  the  grantor  to  a  third  person  for  the  iwe  of  the 
grantee.    The  deed  was  sustained. 

S.,  together  with  his  wife,  signed  and  acknowledged 
a  deed  conveying  to  his  daughter,  Mary  R.,  certain  real 
estate.  He  handed  the  deed  to  his  wife,  saying,  "Take  it, 
and  keep  it  in  a  safe  place  until  my  death,  then  deliver  it  to 
B.  F.  Wells."  Indorsed  on  the  deed  were  the  words,  "After 
my  death,  this  deed  to  be  delivered  by  B.  F.  Wells."  The 
wife  kept  the  deed  as  directed,  and,  at  the  death  of  the 
grantor,  delivered  the  same  to  Wells,  who  caused  it  to  be 
recorded,  and  then  delivered  it  to  the  grantee.  The  court 
held  that  the  deed  was  not  invalid  as  an  attempt  by  the 
grantor  to  make  a  testamentary  disposition  of  the  land  with- 
out the  formalities  of  a  will,  and  that  the  delivery  to  the 
wife  for  the  grantee  was  effectual  Stout  v.  Bayl,  146  Ind. 
379. 

In  Stokes  v.  Anderson,  118  Ind.  633,  4  L.  R.  A.  313, 
the  facts  were  these.  S.  signed  a  deed,  bill  of  sale,  and 
promissory  note,  and  left  them  upon  the  table.  He  neither 
said  nor  did  anything  to  indicate  an  intention  to  deliver 
them ;  on  the  contrary,  the  circumstances  indicated  that  he 
did  not  wish  to  execute  the  writings  at  that  time.  He  re- 
served the  right  to  examine  them  on  the  next  day,  and  it 
was  agreed  that,  if  they  were  found  to  be  incorrect,  cor- 
rection should  be  made.  While  the  papers  were  so  lying 
upon  the  table,  one  of  the  persons  named  in  them  took  them 
up  and  gave  them  to  his  clerk  with  instructions  to  put  them 
in  his  vault.    Held,  that  there  was  no  delivery. 

It  was  said  by  Chancellor  Kent,  in  Souverbye  v.  Arden, 
1  Johns.  Ch.  240,  255:  "It  is  not  to  be  understood  that 
mere  formal  words  of  delivery  will,  in  all  cases,  bind  the 
party,  and  render  the  deed  absolute.     If  it  be  declared,  or 
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sgreed,  at  the  time  of  execution,  that  the  deed  is  not  to  pass 
ont  of  the  possession  of  the  grantor,  until  certain  conditions 
are  complied  with,  the  deed  will  not  operate  until  certain 
conditions  are  fulfilled.  This  has  been  so  ruled  at  law,  in 
the  cases  of  Jackson  v.  Dunlap,  and  of  the  Derby  Canal 
Co.  V.  Wilmot  (1  Johns.  Cas.  114,  9  East.  360) ;  and  there 
is  much  good  sense  and  equity  in  the  decision.  But  if 
there  he  no  such  agreement  or  intention  made  known  at  the 
time,  and  both  parties  are  present,  and  the  usual  formalities 
of  execution  take  place,  and  the  contract  is  to  all  appearance 
consummated,  and  the  deed  is  left  in  the  power  of  the 
grantee,  or  in  the  custody  of  his  particular  friend,  without 
special  instructions,  there  is  no  case  to  be  found  in  law  or 
equity,  in  which  such  a  delivery  is  not  held  binding. 

"A  voluntary  settlement,  fairly  made,  is  always  binding 
in  equity  upon  the  grantor,  unless  there  be  clear  and  de- 
cisive proof  that  he  never  parted,  nor  intended  to  part,  with 
the  possession  of  the  deed;  and  even  if  he  retains  it,  the 
weight  of  authority  is  decidedly  in  favor  of  its  validity,  un- 
less there  be  other  circumstances,  beside  the  mere  fact  of  his 
retaining  it,  to  show  it  was  not  intended  to  be  absolute." 

Oamons  v.  Knight j  5  Bam.  &  Cress.  671,  687,  688,  a 
leading  English  case  upon  the  subject  of  what  is  necessary 
to  constitute  a  valid  delivery  of  a  deed  turned  upon  these 
facts.  In  July,  1814,  Mr.  Wynne,  an  attorney,  who  was 
seized  in  fee  of  the  premises  in  question,  made  a  communi- 
cation through  a  friend  to  the  lessor  of  the  plaintiff,  who 
was  a  client,  that  he  (Wynne)  had  misapplied  above  £10, 
000  of  his  (Gamons^)  money.  Gamons  answered,  he  relied 
and  expected  that  Wynne  would  provide  him  securities  for 
his  money,  and  Wynne  said  he  would  make  him  perfectly 
secure,  and  he  should  be  no  loser.  On  the  12th  of  April, 
1820,  Wynne  went  to  his  sister's  who,  with  her  niece,  lived 
next  door  to  him,  and  produced  the  mortgage  in  question, 
ready  sealed.  He  then  signed  it  in  the  presence  of  the 
niece  and  used  the  words,  "I  deliver  this  as  my  act  and 
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deed."  The  niece,  by  his  desire,  attested  the  execution,  and 
then  Mr.  Wynne  took  it  away.  The  niece  knew  not  what 
the  deed  was,  nor  was  Mr.  Garnon's  name  mentioned.  In 
the  same  month  of  April,  he  delivered  a  brown  paper  parcel 
to  his  sister,  saying,  "Here,  Bess,  keep  this;  it  belongs  to 
Mr.  Gamons."  lie  came  for  it  again  in  a  few  days,  and 
she  gave  it  to  him ;  and  he  returned  it  on  the  14th,  15th,  or 
16th  of  April,  saying,  "Here,  put  this  by."  It  was  then  less 
in  bulk  than  before,  and  contained  the  mortgage  in  ques- 
tion. Mr.  Wynne  died  the  10th  of  August  following,  and, 
after  his  death,  the  parcel  was  opened,  and  the  mortgage 
foimd.  Mr.  Gamons  knew  nothing  of  the  mortgage  imtil 
after  it  was  so  found.  One  of  the  questions  in  the  case  was 
whether  the  mortgage  was  duly  executed,  and  whether  the 
delivery  to  the  sister  was  a  good  delivery. 

In  deciding  the  case,  Bayley,  J.,  said:  "Can  there  be 
any  question  but  that  delivery  to  a  third  person,  for  the  use 
of  the  party  in  whose  favor  a  deed  is  made,  where  the 
grantor  parts  with  all  control  over  the  deed,  makes  the  deed 
effectual  from  the  instant  of  such  delivery  i  The  law  will 
presume,  if  nothing  appear  to  the  contrary,  that  a  man  will 
accept  what  is  for  his  benefit  [per  Lord  EUenborough  in 
Stirling  v.  Vaughan,  11  East.  619,  11  Rev.  Rep.  280],  and 
there  is  the  strongest  ground  here  for  presuming  Mr.  Gar- 
nons'  assent,  because  of  his  declaration  that  he  relied  and 
expected  Mr.  Wynne  would  provide  him  security  for  his 
money,  and  Wynne  had  given  an  answer  importing  that  he 
would.  Shepherd,  who  is  particularly  strict  in  requiring 
that  the  deed  should  pass  from  the  possession  of  the  grantor 
(and  more  strict  than  the  cases  I  have  stated  imply  to  be 
necessary),  lays  it  down  that  delivery  to  the  grantee  will 
be  suiBcient,  or  delivery  to  any  one  he  has  authorized  to 
receive  it,  or  delivery  to  a  stranger  for  his  use  and  on  his 
behalf.  Shep.  Touch.  57 ;  2  Rblle  Abr.  (K)  24,  pi.  7 ;  Taw 
V.  Bury,  Dyer;  167b,  1  And.  4 ;  Alford  v.  Lea,  2  Leon  110, 1 
Cro.  Eliz.  54;  and  8  Coke  27a,  are  clear  authorities  that, 
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on  a  delivery  to  a  stranger  for  the  use  and  on  the  behalf  of 
the  grantee,  the  deed  will  operate  insianter,  and  its  opera- 
tion will  not  be  postponed  till  it  is  delivered  over  to  or  ac- 
cepted by  the  grantee.  The  passage  in  KoUe's  Abridgment 
is  this:  *If  a  man  make  an  obligation  to  I.,  and  deliver 
it  to  B.,  if  I.  get  the  obligation,  he  shall  have  action  upon 
it,  for  it  shall  be  intended  that  B.  took  the  deed  for  him  as 
his  servant,  3  Hen.  VI.,  27.'  The  point  is  put  arguendo 
by  Paston,  Sergt.,  in  3  Hen.  VI.,  who  adds.  Tor  a  servant 
may  do  what  is  for  his  master's  advantage,  what  is  to  his 
disadvantage,  not.' " 

The  rule  is  thus  stated  by  eminent  textwriters :  "Where 
a  grantor  executes  a  deed,  and  delivers  it  to  a  third  person 
to  hold  until  the  death  of  the  grantor,  the  latter  parting 
with  aU  dominion  over  it,  and  reserving  no  right  to  recall 
the  deed,  or  alter  its  provisions,  it  seems  to  be  settled  by  the 
weight  of  authority  that  the  delivery  is  effectual,  and  the 
grantee,  on  the  death  of  the  grantor,  succeeds  to  the  title." 
Devlin  on  Deeds  (2nd  ed.),.  §280,  citing  Lang  v.  Smith, 
37  W.  Va.  725,  17  S.  E.  213 ;  Buggies  v.  Lawson,  13 
Johns.  285;  Tooley  v.  Dibble,  2  Hill  641;  Gcodell  v. 
Pierce,  2  Hill  659 ;  Squires  v.  Summers,  85  Ind.  252 ; 
Bury  V.  Young,  98  Cal.  446,  33  Pac.  338. 

"In  determining  what  will  constitute  a  sufficient  delivery^ 
it  is  found  that  the  intention  is  the  controlling  element. 
No  particular  formality  need  be  observed,  and  the  intention 
to  deliver  the  deed  may  be  manifested  by  acts,  or  by  words, 
or  by  both.  But  one  or  the  other  must  be  present  to  make  a 
good  delivery."    Tiedeman  on  Real  Prop.  (2nd  ed.),  §813. 

*^Where  the  deed  is  delivered  to  the  grantee  named,  the 
law  presumes  it  was  done  with  an  intent,  on  the  part  of  the 
grantor,  to  make  it  his  effectual  deed ;  but  if  it  is  delivered 
to  a  stranger,  and  nothing  is  said  at  the  time,  no  such  in- 
ference is  drawn  from  the  act  of  delivery.  *  *  *  If 
delivered  to  the  grantee  himself,  no  words  are  necessary, 
since  the  law  presumes  in  such  case  it  is  for  his  use.     If 
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delivered  to  a  stranger,  there  is  no  such  presumption;  and 
there  must,  therefore,  be  some  evidence,  beyond  such  deliv- 
ery of  his  intent  thereby  to  part  with  his  title.  But  no  pre- 
cise form  of  words  is  necessary  to  declare  such  intent.  Any- 
thing that  shows  that  the  delivery  is  for  the  use  of  the 
grantee  is  enough,"  3  Washb.  on  Real  Prop.  (5th  ed,),  p. 
314,  §582. 

Where  the  claim  of  title  rests  upon  the  delivery  of  the 
deed  to  a  third  person,  the  deed  must  have  heen  properly 
signed  by  the  grantor,  and  delivered  by  him,  or  hy  his  direc- 
tion, unconditionally,  to  a  third  person  for  the  use  of  the 
grantee,  to  be  delivered  by  such  person  to  the  grantee, 
either  presently,  or  at  some  future  day,  or  upon  some  inev- 
itable contingency,  the  grantor  parting,  and  intending  to 
part,  with  all  dominion  and  control  over  it,  and  absolutely 
surrendering  his  possession  and  authority  over  the  instru- 
ment, so  that  it  would  be  the  duty  of  the  custodian  or  trustee 
for  the  grantee,  on  his  behalf,  and  as  his  agent  and  trustee 
to  refuse  to  return  the  deed  to  the  grantor,  for  any  purpose, 
if  demand  should  be  made  upon  him.  And  there  should 
be  evidence  beyond  such  delivery  of  the  intent  of  the 
grantor  to  part  with  his  title,  and  the  control  of  the  deed, 
and  that  such  delivery  is  for  the  use  of  the  grantee. 

If  the  deed  is  placed  in  the  hands  of  a  third  person,  as 
the  agent,  servant,  friend,  or  bailee  of  the  grantor,  for 
safe-keeping  only,  and  not  for  delivery  to  the  grantee;  if 
the  fact  that  the  instrument  is  a  deed  is  not  made  known  to 
such  third  person,  either  at  the  time  it  is  handed  over,  or 
at  any  time  before  the  death  of  the  grantor ;  if  the  name  of 
the  grantee,  or  other  description  of  him,  is  not  given;  and 
if  there  is  no  evidence  beyond  the  mere  fact  of  such  delivery 
of  the  intent  of  the  grantor  to  part  with  his  control  over  the 
instrument  and  his  title  to  the  land,  then  such  transfer  of 
the  mere  possession  of  the  instrument  does  not  constitute 
a  delivery,  and  the  instnmient  fails  for  want  of  execution. 

As  shown  by  the  special  finding,  Mrs.  Osborne  had  the 
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deeds  prepared  in  May,  1895.  She  then  signed  and  ac- 
knowledged them.  She  placed  them  in  an  envelope  in- 
dorsedy  "Martha  J.  Osborne.  Deeds  to  children."  She 
kept  them  in  her  own  possession  and  under  her  own  con- 
trol until  the  spring  of  1897.  She  then  handed  a  package 
containing  the  deeds  and  also  her  will  to  an  aged  lady,  a 
relative,  who  made  her  home  with  her,  and  instructed  her 
to  take  care  of  the  papers  until  after  her  death,  and  then 
to  deliver  them  to  the  one  who  was  to  settle  her  estate. 
She  afterwards  took  the  package  from  her  relative,  Mrs. 
Davis,  and  placed  it  in  a  "press"  in  her  home,  informing 
Mrs.  Davis  of  the  fact  that  she  had  put  them  there.  She 
added :  "In  case  I  get  sick,  you  take  care  of  these  papers, 
and  when  I  die  give  them  to  the  one  who  settles  up  my 
estate."  Soon  afterwards  Mrs.  Osborne  became  ill,  and 
tailing  Mrs.  Davis  to  her  bedside,  asked  her  if  she  had 
taken  charge  of  the  papers.  Mrs.  Davis  answered :  "Yes, 
I  have."    Mrs.  Osborne  said :    "All  right." 

It  is  evident  that  wheA  Mrs.  Osborne  first  placed  the 
papers  in  the  hands  of  her  sister-in-law,  she  did  not  intend 
to  surrender  her  right  to  the  possession  and  control  of  them, 
because,  immediately  afterwards,  she  took  them  back  into 
her  own  hands,  and  assumed  and  exercised  complete  domin- 
ion over  them.  She  next  put  them  in  a  "press",  an  article 
of  f  uiTiiture  in  her  own  house,  presumably  belonging  to, 
and  used  by,  her.  After  placing  the  package  there,  she 
requested  her  relative,  in  the  event  of  her  illness,  to  take 
care  of  the  papers,  and,  when  she,  Mrs.  O.,  died,  to  give 
them  to  the  one  who  settled  up  her  estate.  Both  the  will 
and  the  deeds  were  wrapped  in  a  single  package,  and  were 
together  in  the  "press."  The  possession  and  control  of 
Mrs.  Davis  over  the  will  of  Mrs.  Osborne  were  of  the  same 
nature  and  extent  as  her  possession  and  control  over  the 
deeds.  She  was  not  informed  what  the  papers  were.  She 
was  to  take  care  of  them  in  case  Mrs.  O.  became  sick.  If 
Mrs.  O.  died,  she  was  to  give  the  package  to  Mrs.  O  *s  exec- 
utor or  administrator. 
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It  would  seem  from  the  words  and  actions  of  Mrs. 
Osborne,  that  she  expected  to  take  care  of  the  papers  herself 
so  long  as  she  might  be  able  to  do  so.  She  regarded  them 
as  valuable  documents.  To  secure  them  against  destruction, 
loss,  or  spoliation  at  a  time  when  she  was  unable,  on  account 
of  sickness  to  preserve  and  take  care  of  them,  she  requested 
Mrs.  Davis  to  perform  that  duty  for  her.  When  Mrs.  Davis 
took  charge  of  them  how  did  she  hold  them  ?  Certainly  not 
as  a  trustee  or  agent  for  the  grantees.  She  did  not  know 
what  the  package  contained,  nor  that  any  one,  excepting 
Mrs.  O.,  had  any  interest  in  it.  When  she  was  authorized 
to  take  charge  of  the  package,  nothing  was  said  to  her  by 
Mrs.  Osborne  which  indicated  that  any  other  person  than 
herself  had  any  right  to  the  contents  of  the  package,  or  that 
she,  Mrs.  O.,  intended  to  relinquish  her  control  over  it. 
If  Mrs.  Davis  held  as  trustee  or  agent  for  the  grantees,  and 
if  there  was  a  delivery  of  the  deeds  for  their  use,  it  would 
have  been  her  duty  to  retain  the  deeds  for  the  benefit  of  the 
grantees,  even  if  Mrs.  O.  had  demanded  them  from  her. 
But,  when  her  position  in  the  family,  and  her  relation  to 
Mrs.  O.  are  considered,  it  can  not  be  supposed  either  that 
Mrs.  O.  intended,  or  that  Mrs.  Davis  understood,  that  the 
latter  was  to  detain  the  package  from  Mrs.  O.  if  the 
latter  demanded  it,  or  that  Mrs.  O.  relinquished  all  control 
over  its  contents.  In  making  the  delivery,  both  the  will  and 
the  deeds  were  included.  But  can  it  be  supposed  that,  if 
Mrs.  O.  had  desired  to  alter  her  will,  or  to  destroy  it,  Mrs. 
Davis  would  have  felt  authorized  to  keep  it  from  her  ?  If 
she  could  not,  under  her  instructions,  keep  the  will,  by  what 
word  or  act  of  Mrs.  Osborne  was  she  clothed  with  authoritv 
to  retain  the  deeds  ?  What  was  it  that  Mrs.  O.  requested 
her  to  take  care  of?  It  was  not  deeds,  nor  a  will,  but  a 
package.  And  what  was  she  empowered  to  do?  Simply, 
to  take  care  of  it  if  Mrs.  O.  should  become  sick,  and,  in  the 
event  of  the  death  of  Mrs.  O.  to  give  it  to  the  person  who 
should  settle  her  estate.     But  what  if  Mrs.  0.  recovered 
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from  her  sickaess  ?  Then,  surely,  she  would  have  had  the 
right  to  resume  the  exclusive  possession  and  control  of  the 
package.  It  is  clear  that  Mrs.  Davis  was  to  take  care  of  the 
papers  as  the  agent  and  servant  of  Mrs.  Osborne,  and  that 
such  agency  was  to  continue,  unless  revoked,  during  the 
illness  of  Mrs.  O.  She  was  not  authorized  to  deliver  the 
deeds  to  the  grantees  named  in  them.  She  was  to  give  the 
package,  containing  both  the  will  and  the  deeds,  to  the 
executor  of  the  will,  or  the  administrator  of  Mrs.  O.^s  estate. 
It  does  not  appear  that  Mrs.  O.  was  acting  under  legal 
advice,  and  it  seems  probable  that  she  supposed  she  could 
lawfully  dispose  of  her  personal  estate  by  will,  and  divide 
her  real  estate  among  her  children  by  deeds  to  be  placed  in 
the  hands  of  her  executor  or  administrator.  It  was  doubt- 
less her  intention  to  reserve  to  herself  the  possession  and 
control"  of  the  deeds  so  long  as  she  lived.  Until  her  death, 
they  were  to  remain  in  her  home,  in  her  "press"  if  she  was 
well,  in  the  hands  of  her  relative  if  she  was  sick,  but  at  all 
times  accessible  to  her,  and  held  in  such  a  situation  that  she 
could  control,  alter,  revoke,  or  destroy  them.  If  she  had 
recovered,  would  it  not  have  been  the  duty  of  Mrs.  Davis 
to  replace  the  papers  in  the  "press",  or  to  return  them  to 
the  hands  of  Mrs.  O.  ?  Or  if,  during  her  sickness,  Mrs.  O. 
had  said  to  her  relative,  "Bring  me  that  package,"  was 
there  anything  in  the  nature  of  Mrs.  Davis'  possession, 
under  her  instructions,  which  would  have  made  it  improper 
for  her  to  do  so  ?  We  must  conclude  that  Mrs.  Osborne  never 
surrendered,  or  intended  to  part  with,  the  control  of  the 
deeds,  and  that,  in  contemplation  of  law,  the  possession  of 
Mrs.  Davis  was  that  of  an  agent  of  Mrs.  Osborne,  and,  there- 
fore, the  possession  of  Mrs.  Osborne.  But  if  Mrs.  O.  re- 
tained the  possession  and  control,  then  there  was  no  de- 
livery, and  if  no  delivery,  then  the  deeds  were  not  executed 
for  lack  of  it.  Had  Mrs.  O.  requested  some  friend  owning 
a  safe  to  put  her  papers  in  it,  and,  after  her  death,  to  hand 
them  over  to  her  administrator  or  executor,  it  could  not 
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have  been  understood  that  she  thereby  placed  them  beyond 
her  reach,  and  parted  with  all  control  over  them.  Yet,  such 
a  disposition  of  these  instruments  would  not,  in  legal 
effect,  have  differed  from  that  which  actually  took  place  in 
this  case. 

The  ruling  English  cases  and  some  of  the  American  deci- 
sions hold  that,  in  the  case  of  deeds  of  settlement,  manual 
delivery  of  the  instrument,  or  the  equivalent  of  such  de- 
livery, is  not  indispensable.  Clavering  v.  Clavering,  2 
Vem.  473,  476;  Barlow  v.  Heneage,  Prec.  Cha.  211; 
Naldred  v.  Gtlhaniy  1  P.  Wms.  577 ;  Boughton  v.  Boughton, 
1  Atk.  625;  Taw  v.  Bury,  Dyer,  1 67b ;.3fcLwr6  v.  Col- 
dough,  17  Ala.  89 ;  Newton  v.  Bealer,  41  Iowa  334 ;  Shirley 
V.  Ayres,  14  Ohio  307,  45  Am.  Dec.  546 ;  Martin  v.  Fla- 
harty,  13  Mont.  96,  19  L.  R.  A.  242 ;  Farrar  v.  Bridges, 
5  Humph.  (Tenn.)  4il,  42  Am.  Dec.  439. 

But,  in  this  State,  the  authorities  are  uniform  that,  even 
in  the  case  of  a  voluntary  deed  of  settlement,  delivery  is 
essential  to  the  validity  of  the  deed,*  and  that  it  must  be 
made  either  to  the  grantee  or  to  some  third  person  for  his 
use.  It  follows  from  what  has  been  said  that  the  deeds 
which  were  signed  and  acknowledged  by  Mrs.  Osborne  were 
never  delivered,  and  that  they  were  void  for  that  reason. 
The  conclusions  of  law  in  this  case  were  correctly  stated  by 
the  trial  court. 

The  motion  of  the  appellants  to  modify  the  judgment 
taxing  $40  of  the  appellee's  attorney's  fees  to  the  appellants, 
so  that  no  part  of  such  fees  be  taxed  against  appellants, 
should  have  been  sustained.  Where  parties  appear  by  coun- 
sel, and  contest  a  petition  for  partition,  they  should  not  be 
required  to  pay  the  fees  of  the  attorneys  of  their  adversary. 
Bell  V.  Shaffer,  154  Ind.  413.  And  to  this  extent  the 
judgment  should  be  modified.  The  court  is  directed  to  sus- 
tain the  motion  to  modify  the  judgment  as  to  the  taxation 
and  allowance  of  the  fees  of  appellee's  attorneys  against  the 
appellants,  in  conformity  with  this  opinion.  In  all  other 
respects  the  judgment  is  affirmed. 
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The  Union  Central  Life  Insurance  Company  t;. 

Dodds  et  al. 

[No.  18,846.    Filed  October  24,  1900.] 

Deeds.  — jRecord. — Notice, — Quieting  Title. — Fteading, — A  complaint 
in  an  action  to  quiet  titie  to  real  estate  as  against  one  claiming  title 
bj  sheriff's  sale,  alleging  that  the  husband  of  plaintiff,  having  good 
title  to  the  land  in  controversy,  conveyed  it  to  plaintiff  by  deed  be- 
fore defendant  recovered  judgment  against  the  husband,  is  insuffi- 
cient, where  it  was  not  alleged  that  plaintiff  had  her  deed  recorded 
within  forty-five  days,  or  before  the  levy  and  sale,  or  that  defend- 
ant had  notice  of  plaintiff's  title  before  it  purchased  the  property. 

From  the  Grant  Circuit  Court.     Reversed. 

A.  E.  Steele,  J.  A,  Kersey  and  Maxwell  &  Ramsey,  for 
appellant. 
W.  H.  Carroll  and  O.  D.  Dean,  for  appellees. 

Hadley,  J. — Suit  by  appellee  to  set  aside  a  sheriff's 
sale  and  quiet  title  to  real  estate.  Demurrer  to  each  para- 
graph of  complaint;  sustained  to  first  and  second^  and 
overruled  to  third. 

The  material  facts  averred  in  the  third  paragraph  of  the 
complaint  are  these:  Lucy  C.  Humphries  by  her  will  de- 
vised to  appellees,  Mary  L.  and  William  B.  Dodds,  who 
were  then  and  still  are  husband  and  wife,  the  real  estate 
described  in  the  complaint.  The  words  of  the  will  are: 
"I  bequeath  to  my  mother,  Mary  L.  Dodds,  and  my  step- 
father, William  B.  Dodds,  all  property  real  and  personal 
.which  I  shall  own  at  my  death,  to  have  and  to  hold,  share 
and  share  alike,  absolutely  and  in  fee  simple."  The  will 
was  probated  and  entered  of  record  in  Grant  county,  wherein 
the  real  estate  is  situate.  May  1,  1896.  William  B.  became 
indebted  to  his  wife  in  the  sum  of  $6,000  for  money  loaned, 
and  January  24,  1896,  William  conveyed  to  his  wife,  Mary 
L,  in  payment  of  his  indebtedness  to  her,  all  his  interest  in 
said  real  estate;  and  since  such  conveyance  she  has  been 
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the  owner,  and  "she  is  now  in  and  entitled  to  the  posses- 
sion thereof."  March  24,  1896,  the  appellant  recovered  a 
judgment  against  William  B.  Dodds,  and  afterwards  caused 
an  execution  to  be  issued  upon  said  judgment,  which,  upon 
direction  of  the  appellant,  the  sheriff  levied  upon  and  sold, 
July  31,  1897,  to  the  appellant,  the  undivided  one-half 
of  said  real  estate,  as  the  property  of  William  B.  Dodds. 
August  4,  1897,  appellant  "paid  to  the  sheriff  the  amount 
of  costs  accrued  in  said  action  in  which  said  judgment  was 
obtained,  and  receipted  to  said  sheriff  for  the  balance  of  the 
amount  of  its  said  bid  for  said  real  estate,  being  the  amount 
that  was  due  it  on  said  judgment"  and  did  receive  from 
the  sheriff  a  certificate  of  purchase  which  it  now  holds. 
The  certificate  of  purchase  now  held  by  appellant  casts  a 
cloud  on  Mary  L.  Dodds's  title.  Prayer  that  the  certificate 
of  purchase  be  canceled  and  her  title  quieted. 

Appellant^s  demurrer  to  these  facts  was  overruled,  and 
it  insists  that  they  are  insufficient  to  entitle  the  appellee, 
Mary  L.  Dodds,  to  the  relief  prayed,  because  there  is 
neither  an  averment  that  she  had  caused  the  deed  from  her 
husband  to  be  recorded,  nor  an  averment  that  appellant 
had  notice  or  knowledge  of  the  conveyance  to  her  before 
it  perfected  the  purchase  of  the  land,  nor  an  averment  that 
appellee  was  in  possession  under  the  deed  when  the  land 
was  levied  upon  and  sold. 

It  is  a  fundamental  principle  of  pleading  that  a  plaintiff 
must  show  affirmatively  by  his  complaint  that  he  is  entitled 
to  some  relief.  Appellee's  complaint  in  substance  shows 
that  her  husband,  having  a  good  record  title  through  the 
will  of  Mrs.  Humphries  to  an  undivided  one-half  of  the  real 
estate,  conveyed  it  to  her  by  deed  before  appellant  recovered 
judgment  against  her  husband.  For  failure  to  aver  the  con- 
trary we  must  presume  that  she  kept  her  deed  from  the  pub- 
lic record,  and  that  she  failed  to  give  notice  of  her  title  to 
appellant  before  he  purchased  the  property  at  sheriff's  sale 
eighteen  months  after  the  conveyance  to  her.     She  alleges 
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that  she  "was  in  and  entitled  to  the  possession"  at  the  time 
this  suit  was  commenced,  from  which  we  must  also  presume 
that  she  was  not  in  possession  at  the  time  the  lands  were 
levied  upon  and  sold  to  appellant.  This  means  that  by  the 
public  records  announcing  that  the  husband's  title  was  good, 
and  with  nothing  known  or  in  appearances  to  discredit  it, 
the  appellee  stood  by  and,  without  disclosing  her  claim  to  the 
lands,  suflFered  the  appellant,  innocently  believing,  as  he 
had  a  right  to  believe,  that  her  husband  was  the  ovmer,  to 
bid  upon  and  purchase  the  property  at  an  execution  sale  and 
to  pay  the  accrued  and  current  costs  of  sale  and  acknowl- 
edge satisfaction  of  the  judgment  against  her  husband. 

Our  statutes  relating  to  registration  read  as  follows: 
Section  3345  Bums  1894.  "No  conveyance  of  any  real 
estate  in  fee-simple  or  for  life  or  of  any  future  estate,  and  no 
lease  for  more  than  three  years  from  the  making  thereof, 
shall  be  valid  and  eflFectual  against  any  person  other  than 
the  grantor,  his  heirs  and  devisees,  and  persons  having 
notice  thereof,  unless  it  is  made  by  a  deed  recorded  within 
the  time  and  in  the  manner  provided  in  this  act." 

Section  3350  Burns  1894.  "Every  conveyance  or  mort- 
gage of  lands  or  of  any  interest  therein,  and  every  lease  for 
more  than  three  years,  shall  be  recorded  in  the  recorder's 
office  of  the  county  where  such  lands  sliall  be  situated ;  and 
every  conveyance  or  lease  not  so  recorded  in  forty-five  dayg 
from  the  execution  thereof,  shall  be  fraudulent  and  void  as 
against  any  subsequent  purchaser,  lessee,  or  mortgagee  in 
good  faith  and  for  a  valuable  consideration." 

So  far  as  we  have  observed  it  has  been  uniformly  held 
in  this  State  for  fifty  years,  under  similar  registry  statutes, 
that  a  purchaser,  without  notice,  at  an  execution  sale  has  the 
same  defense  against  unrecorded  deeds  as  a  purchaser  from 
the  execution  defendant.  Orih  v.  Jennings,  8  Blackf.  420, 
426;  Hosier  v.  Hall,  2  Ind.  556,  54  Am.  Dec.  460;  Brose 
v.  Doe,  2  Ind.  666;  Dawhins  v.  Kions,  53  Ind.  164,  171  ; 
Pierce  v.  Spear,  94  Ind.  127;  Sills  v.  Lawson,  133  Ind. 
187^  140. 
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The  fact  that  appellant  is  a  judgment  creditor  purchaser 
makes  no  difference.  Such  a  purchaser  under  a  valid  judg- 
ment and  sale  is  no  less  entitled  than  a  stranger  to  protec- 
tion against  unrecorded  titles  and  secret  claims ;  and  upon 
the  same  terms.  See  Pugh  v.  Highley,  152  Ind,  252,  71 
Am.  St.  327,  44  L.  K.  A.  392,  and  authorities  there  cited. 

The  complaint  does  not  show  affirmatively  either  that 
appellee  had  caused  her  deed  to  be  recorded  in  the  re- 
corder's office  of  the  county  within  forty-five  days  or  before 
the  levy  and  sale,  or  notice  to  appellant,  either  actual  or 
constructive  (as  by  possession  under  the  deed),  before  it 
purchased  the  property,  and  the  complaint  is  therefore  in- 
sufficient. See  Citizens  Bank  v.  Julian^  153  Ind.  655,  675. 
Appellant's  demurrer  should  have  been  sustained. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  sustain  the  demurrer  to  the  third  paragraph  of  complaint. 


WiNSLOW  V.  Green,  Sheriff. 

155-168  [No.  18,968.    FUed  October  25,  1900.] 

166    604' 

Cbiminal  Law. — Judgment — Collateral  Attack. — Habeas  Corpue. — 
Where  defendant  was  oonvicted  and  oommitted  to  jcUl  he  will  not 
be  released  on  a  writ  of  habeas  corpus  because  there  was  neither 
arraignment  nor  plea  asked  or  entered  before  proceeding  with  the 
trial,  where  the  court  had  jurisdiction  over  the  subject-matter  and 
the  person  of  defendant. 

From  the  Porter  Circuit  Court.     Affirmed. 

N.  L.  Agnew  and  D.  E.  Kelly,  for  appellant. 
Grant  Crumpa>cJcer,  for  appellee. 

TTadley,  J. — Habeas  Corpus.  The  appellant  was  ar- 
rested, brought  into  the  superior  court  of  Porter  county  and 
tried  by  jury  upon  the  charge  of  keeping  a  house  of  ill 
fame.  He  was  convicted  and  adjudged  to  pay  a  fine  of  $60 
and  costs.  He  was  neither  arraigned  nor  pleaded  to  the 
charge.  Upon  failure  to  pay  or  replevy  his  fine  he  was 
committed  to  jail. 
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He  afterward  set  forth  the  above  facts  in  a  petition  to  the 
Porter  Circuit  Court  asking  thereupon  to  be  granted  a  writ 
of  habeas  corpus.  The  court  refused  the  writ,  and  from  the 
judgment  of  refusal  he  appeals.  His  contention  here  is 
that  the  judgment  is  a  nullity  because  there  was  neither  an 
arraignment  nor  a  plea  asked  or  entered  before  proceeding 
with  the  trial. 

This  proceeding  is  a  collateral  attack  upon  the  judgment 
of  the  Porter  Superior  Court.  Turner  v.  Conkey^  132  Ind. 
248,  252,  32  Am.  St.  251,  17  L.  R.  A.  509 ;  Cvlly  v.  Shirk, 
131  Ind.  76,  31  Am.  St.  414. 

To  impeach  a  judgment  collaterally  the  judgment  must 
be  absolutely  void.  Krug  v.  Davis,  85  Ind.  309 ;  Cohee  v. 
Boer,  134  Ind.  375,  39  Am.  St.  270;  Young  v.  Sellers,  106 
Ind.  101 ;  Davis  v.  Clements^  148  Ind.  605,  607,  62  Am. 
St  539. 

It  is  not  denied  that  the  court  had  jurisdiction  both  of 
the  subject-matter  and  the  person  of  the  defendant.  The 
contention  is  that  proceeding  with  the  trial  without  ar- 
raignment or  plea  to  the  indictment  was  a  trial  without  an 
issue  and  therefore  void. 

The  law  is  firmly  established  that,  jurisdiction  being 
once  obtained  over  the  person  and  the  subject-matter,  no 
error  or  irregularity  in  its  exercise  will  make  the  judgment 
void.  When  it  thus  appears  that  the  court  has  the  power 
to  try  and  decide,  its  judgment  becomes  conclusive  as  to  the 
matter  in  controversy  between  the  parties,  and,  however 
erroneous,  it  is  imassailable  in  any  collateral  proceeding. 
Sauer  v.  Twining,  81  Ind.  366 ;  Young  v.  Sellers,  106  Ind. 
101;  Board,  etc.,  v.  Shutter,  139  Ind.  268,  272;  Bowen  v. 
Hester,  143  Ind.  511,  517;  Freeman  on  Judg.,  §135. 

The  failure  to  permit  the  appellant  to  plead  can  in  no 
way  affect  the  jurisdiction  of  the  court  over  the  person  of 
the  defendant  or  subject-matter.  It  can  not  therefore  be 
reached  by  a  collateral  attack. 

Vol.  156—24 
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A  judgment  entered  before  the  return  day  of  the  sum- 
mons is  an  erroneous  irregularity  but  not  void,  and,  while 
subject  to  overthrow  by  a  proper  proceeding  in  the  same 
case,  is  conclusive  between  the  parties  in  a  collateral  attack. 
McAlpine  v.  Sweetser,  76  Ind.  78 ;  Oum-Elastic,  etc.,  Co. 
V.  Mexico,  etc.,  Co.,  140  Ind.  158,  162,  30  L.  K.  A.  700 ; 
Freeman  on  Judg.,  §126. 

The  trial  of  a  criminal  case  without  a  plea  to  the  indict- 
ment is  erroneous,  but,  for  such  error  or  irregularity  in  the 
exercise  of  jurisdiction,  the  complaining  party  must  seek 
his  remedy  in  the  same  caQ,e  by  a  motion  for  a  new  trial  and 
direct  appeal. 

It  is  said  in  Shoffner  v.  State,  93  Ind.  519,  at  page  520: 
"It  is  true,  as  contended,  that  a  trial  without  an  issue  is 
erroneous.  It  is  also  true  that  a  trial  upon  an  indictment, 
or  information,  without  a  plea,  constitutes  such  an  irregu- 
larity in  the  proceedings  as  entitles  the  defendant  to  a  new 
trial  if  the  verdict  is  against  him,  or,  at  his  option,  to  have 
the  verdict  set  aside  as  contrary  to  law,  but  advantage  can 
only  be  taken  of  such  a  defect  in  the  proceedings  by  a  mo- 
tion for  a  new  trial."  Billings  v.  State,  107  Ind.  54; 
Graeter  v.  State,  64  Ind.  159 ;  Fletcher  v.  State,  54  Ind. 
462;  Freeman  on  Judg.,  §135a. 

Some  dicta  in  Sanders  v.  State,  85  Ind.  318,  44  Am.  Rep. 
29,  can  not  be  accepted  as  supporting  appellant's  position. 
What  was  there  said  arose  upon  a  most  extraordinary  state  of 
facts,  and  the  cases  relied  upon,  as  sustaining  what  was 
there  said  and  meant,  do  not  support  appellant's  construc- 
tion. 

In  Tindall  v.  State,  71  Ind.  314,  the  question  arose  upon 
a  motion  for  a  new  trial  and  direct  appeal,  and  the  court 
very  correctly  ruled  that  the  failure  to  require  the  defend- 
ant to  plead  to  the  indictment  and  the  trial  without  an  issue 
was  erroneous,  not  void.  To  the  same  effect  also  are  the 
cases  of  Oraeter  v.  State,  54  Ind.  159 ;  Fletcher  v.  State, 
54  Ind.  462. 

Judgment  affirmed. 
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Hedrick  V.  Hall  bt  al. 

[No.  18,842.    FUed  October  26,  1900.] 

Appeal  and  Erbob. — AaHgnment  of  Error. — New  Trial. — ^Alleged 
error  of  court  in  refusing  to  compel  a  witness  to  answer  a  question 
is  not  the  subject  of  an  independent  assignment  of  error,  but  must 
first  be  presented  by  motion  for  a  new  trial,    pp.  372,  373. 

^AMX.-^udgment. — Default. — Practice. — Error  cannot  be  predicated 
upon  the  action  of  the  court  in  failing  to  render  judgment  against 
defendants  who  failed  to  appear  or  were  defaulted,  w;here  plaintiff 
proceeded  to  trial  against  the  other  defendants,  as  if  no  default  had 
been  made,  and  did  not  ask  for  judgment  by  default  against  those 
who  failed  to  appear,    p.  373. 

^kXR.  —  Assignment  of  Error. — New  Trial. — Assignments  that  the 
finding  of  the  court  is  contrary  to  the  evidence,  and  contrary  to  law, 
are  not  subjects  of  independent  assignments  of  error,  but  are  causes 
for  a  new  trial,  and  must  be  presented  on  appeal  under  motion  for 
a  new  trial,    p.  373, 

FlutiDULBNT  CoNVSYANOSS. — Evidence. — A  conveyance  of  real  estate 
will  not  be  set  aside  as  fraudulent  as  against  creditors,  where  the 
evidence  showed  that  the  conveyance  was  made  upon  a  valuable 
consideration,  and  that  the  grantee  took  the  same  without  knowl- 
edge of  any  intended  fraud,    pp.  373,  37 J^. 

Sams.— fxemp^ion. — A  conveyance  of  real  estate  will  not  be  set  aside 
as  fraudulent  against  creditors,  where  the  value  of  the  land  con- 
veyed did  not  exceed  the  amount  to  which  the  grantor  was  entitled 
as  exempt  from  execution,    jpp.  373 ^  37^ 

From  the  Brown  Circuit  Court.    Affirmed. 

Shelby  Hedrick,  for  appellant. 

R.  L.  Coffey  and  D.  W.  Howe,  for  appellees. 

DowLiNO,  J. — Suit  upon  a  promissory  note  executed 
by  the  appellees,  Peter  Hall  and  Jesse  Hall,  to  the  appel- 
lant, and  to  set  aside  as  fraudulent  certain  conveyances  of 
land  alleged  to  have  been  made  by  the  said  Peter  Hall 
and  Jesse  Hall,  and  to  subject  such  lands  to  the  payment 
of  appellant's  claim.  The  record  is  an  imperfect  one,  and 
contains  none  of  the  pleadings  excepting  the  amended  com- 
plaint, nor  any  entry  relating  to  those  filed  by  the  de- 
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fendants  below.  On  the  application  of  the  appellant,  a 
change  of  judge  was  granted,  and  an  attorney  of  the  Barthol- 
omew Circuit  Court  was  appointed,  and  proceeded  to  try  tho 
cause.  The  attorneys  for  Clara  Brown,  one  of  the  defendants 
below,  withdrew  her  appearance,  and  also  withdrew  the 
answers  filed  on  behalf  of  the  said  Clara  Brown,  Elizabeth 
J.  Hall,  and  Jesse  Hall.  These  persons  were  then  called, 
and  are  said  to  have  made  default,  but  no  further  entry 
concerning  them  appears  in  the  record,  nor  was  any  judg- 
ment against  them  asked  for  by  the  appellant.  The  cause 
was  tried  by  the  court,  and  a  general  finding  made  in  favor 
of  the  appellant  upon  the  note  sued  on,  against  Peter  Hall 
and  Jesse  Hall,  its  makers,  and  in  favor  of  the  other  de- 
fendants, who  were  the  persons  to  whom  the  conveyances 
alleged  to  be  fraudulent  were  made. 

A  motion  for  a  new  trial  was  overruled,  and  judgment 
was  rendered  upon  the  finding.  Mrs.  Hedrick,  the  plain- 
tiff below,  appealed,  and  errors  are  assigned  as  follows: 
"(1)  The  court  erred  in  refusing  to  compel  the  defendant, 
Rebecca  Axom,  to  answer  plaintiff^s  question  as  to  where 
she  kept  her  money  while  saving  it  up,  and  how  she  earned 
or  got  the  money  to  pay  $800,  cash,  on  the  farm  to  her 
father;  (2)  the  court  erred  in  overruling  appellant's  motion 
for  a  new  trial;  (3)  the  court  erred  in  his  finding  and 
judgment  for  the  defendants,  Elizabeth  Jane  Hall,  Jesse 
Hall,  Peter  Hall,  Clara  Brown,  and  Jesse  Sinn,  when  they 
made  a  default  by  not  appearing  to  this  action,  by  denying 
judgment  for  appellant  on  their  default ;  (4)  the  verdict  of 
the  court  was  contrary  to  the  evidence;  (5)  the  findings  of 
the  court  were  contrary  to  law." 

The  first  error  assigned  is  not  available  to  the  appellant, 
because  it  was  not  set  out  in  the  motion  for  a  new  trial  as 
one  of  the  reasons  therefor. 

The  general  rule  of  appellate  practice  is  that  matters 
which  constitute  grounds  for  a  new  trial  must  first  be  pre- 
sented by  motion  for  that  purpose,  and  cannot  be  assigned 
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as  independent  errors.  As  the  rulings  of  the  court  referred 
to  were  not  among  the  reasons  given  for  a  new  trial,  and  as 
they  cannot  be  assigned  as  independent  errors,  we  cannot 
examine  them  on  this  appeal.  Zimmerman  v.  Oaumsr,  152 
Ind.  552,  and  cases  cited;  Hunt  v.  Listenherger,  14  Ind. 
App.  320. 

The  appellant  is  not  in  a  situation  to  take  advantage  of 
the  error,  if  error  occurred,  in  the  failure  of  the  court  to 
render  a  judgment  against  the  defendants,  Elizabeth  Jane 
Hall,  Jesse  Hall,  Peter  Hall,  Clara  Brown,  and  Jesse  Sinn, 
upon  their  supposed  default.  The  record  does  not  show  that 
Peter  Hall  and  Jesse  Sinn  failed  to  appear.  The  appellant 
neither  took,  nor  at  any  time  asked  for,  a  judgment  against 
the  persons  who  failed  to  appear,  or  whose  answers  were 
withdrawn.  She  proceeded  to  trial,  and  the  evidence  was 
introduced  on  behalf  of  both  the  plaintiff  and  the  defend- 
ants below  as  if  no  default  had  occurred.  The  demand  for 
judgment  against  the  defaulting  parties  is  made  for  the  first 
time  in  this  court,  and,  therefore,  it  comes  too  late. 

The  fourth  and  fifth  assignments  of  error,  viz.,  that  the 
finding  of  the  court  is  contrary  to  the  evidence,  and  con- 
trary to  law,  state  causes  for  a  new  trial,  and  are  properly 
set  out  in  the  motion  therefor,  but  they  should  not  have 
been  assigned  as  errors. 

The  second  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant^s  motion  for  a  new  trial.  Two  causes  only 
are  mentioned  in  the  motion.  These  are  that  the  finding 
of  the  court  is  contrary  to  the  evidence,  and  that  it  is  con- 
trary to  law.  No  question  is  presented  upon  this  assign- 
ment excepting  that  of  the  sufiiciency  of  the  evidence  to  sus- 
tain the  finding.  We  have  examined  the  record  and  found 
that  there  was  a  total  failure  of  proof  on  the  part  of  the  ap- 
pellant as  to  the  fraud  charged  upon  the  appellees.  There 
was  evidence  showing  that  each  conveyance  of  land  was 
made  upon  a  valuable  consideration ;  that  the  grantees  took 
the  same  vnthout  knowledge  of  any  intended  fraud,  and 
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that  the  value  of  some  of  the  interests  conveyed  did  not 
exceed  $600,  the  amount  exempted  from  execution  by  stat- 
ute. Blair  v.  Smith,  114  Ind.  114,  5  Am.  St.  593;  Isgrigg 
V.  Pauley,  148  Ind.  436 ;  Rockland  Co.  v.  SummervUle,  139 
Ind.  695;  Fulp  v.  Beaver,  136  Ind.  319;  State,  ex  reL,  v. 
Osbom,  143  Ind.  671. 

We  are  not  at  liberty  to  weigh  the  evidence^  but,  if  we 
were,  we  could  not  avoid  the  conclusion  that  it  fully  sus- 
tains the  finding  of  the  court.    Judgment  affirmed. 


COVBRDALE  ET  AL.    V.    EDWARDS. 

[No.  18,886.    Filed  October  80,  1900.] 

Appeal  Ain>  Erbor. — HamUess  Error, — In  an  action  against  a  c!ty 
marshal  and  others  for  damages  for  removing  electric  light  poles 
and  wires  belonging  to  plaintiff,  the  alleged  error  of  the  court  in 
sustaining  a  demurrer  to  defendants'  answer  in  justification  is  not 
available  to  appellants  where  thej  admitted  in  their  brief  that  the 
court  permitted  all  evidence  to  be  admitted  under  the  general  denial 
which  would  have  been  admissible  under  the  answer  ta  justification. 
pp.  S75,  376, 

Licenses. — Electric  Light  Companies. — Municipal  Corporations. — A 
grant  to  an  electric  light  company  to  plant  and  erect  poles  in  the 
streets  of  a  city  for  the  purpose  of  furnishing  electric  lights  to  the 
citizens  of  such  city,  reserving  the  right  on  the  part  of  the  city  to 
revoke  the  grant,  and  demand  that  the  poles  be  removed,  and  remove 
the  same  if  necessary,  constituted  a  bare  license,  revocable  without 
cause  at  the  will  of  the  city  council,    pp.  380,  38 L 

Same. — Electric  Light  Companies.  —  Municipal  Corporations.  —  The 
provision  of  §4808  Bums  1894,  authorizing  cities  to  grant  by  reso- 
lution or  ordinance,  under  such  restrictions  as  the  common  council 
may  deem  proper,  to  any  person  or  corporation,  the  right  to  inain- 
tain  in  the  streets,  alleys,  and  other  public  places  in  such  city,  poles, 
wires,  and  other  necessary  appliances  for  the  purpose  of  supplying 
electric  or  other  light,  carries  with  it  the  right  to  impose  any  terms 
on  the  grant  not  forbidden  by  law,  and  the  discretion  of  the  com- 
mon council  is  not  confined  to  the  mere  restriction  of  methods  of 
use,  but  extends  to  restriction  of  time.    pp.  3S0y  381. 

Municipal  CoKPORAnovs.— Resolutions. — Preamble.— The  preamble 
of  a  resolution  may  be  looked  to  in  aid  of  the  interpretation  of  an 
ambiguity  in  the  resolution,  but,  if  the  terms  of  the  resolution  are 
dear,  the  preamble  cannot  be  allowed  to  cast  a  doubt  upon  the 
meaning,    p.  382. 
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Municipal  CoBPORATiONS.—iZeaolutiotw.— Ifo^ives  of  CouncU.^lD.  an 
action  against  citj  officers  for  damages  for  removing  plaintiff's 
eiectrio  light  poles  and  wires  from  the  streets,  the  motives  or  in- 
fluences that  leid  the  oouncilmen  to  pass  the  resolution  ordering  such 
removal  were  irrelevant  where  the  subject-matter  was  within  the 
scope  of  their  authority,    p,  ^82. 

Sahb.  —  Licenses,' ■-•  Cancelation, -—Remowjl  of  Electric  Light  Poles 
from  Street—Where^  by  the  terms  of  a  grant  to  an  eiectrio  light 
company  to  occupy  the  streets  of  a  city,  the  common  council  there- 
of had  authority  to  terminate  the  license  at  will,  the  failure  of  the 
company  to  remove  its  poles  on  receiving  legal  notice  from  the 
council  so  to  do,  rendered  them  a  nuisance  per  se^  and  the  city  had 
the  right  to  remove  them  summarily,    pp.  382,  383. 

Appbal  and  Ebbob. — Joint  Assignment. — Where  on  appeal  from  a 
judgment  against  certain  city  officers  for  damages  for  removing 
electric  light  poles  from  the  streets  of  the  city  the  evidence  estab- 
lished the  defense  of  justification  on  the  part  of  some  of  the  defend- 
ants only,  the  judgment  will  not  be  reversed  for  such  reason  on  a  joint 
motion  on  the  part  of  all  of  the  defendants  for  a  new  trial,    p,  388. 

JUDGKENTS. — Exccssive  Damogcs.^A  judgment  against  the  city  mar- 
shal and  members  of  the  common  council  for  damages  in  the  sum 
of  H.000  in  favor  of  an  electric  light  company  for  the  removal  of 
its  poles  and  wires  from  the  street,  was  excessive,  where  the  city 
had  the  right  to  remove  the  poles,  since  the  measure  of  damages 
was  the  difference  in  value  between  the  poles  and  wires  properly 
removed  and  as  they  were  actually  removed,    pp.  383,  384, 

From  the  Allen  Circuit  Court.     Reversed. 

Man^n  &  Beatty,  J.  T.  France  and  0.  N.  Cranor,  for 
appellants. 

Peterson  dc  Peterson,  H.  F,  Colerich,  C.  J,  Lutz,  B.  K. 
Erwin  and  P.  0.  Hooper,  for  appellee. 

Bakeb^  C.  J. — This  action  was  begun  in  the  Adams  Cir- 
cuit Court.  The  venue  was  changed  to  Wells  and  thence  to 
Allen.  Appellee^s  complaint  charged  that  appellants,  in 
pursuance  of  a  conspiracy  to  injure  appellee,  maliciously 
cut  down  certain  poles  and  electric  wires  belonging  to  appel- 
lee and  lawfully  maintained  by  him  in  the  streets  of  the 
city  of  Decatur,  Indiana,  thereby  destroying  his  property 
and  business,  to  his  damage  in  the  sum  of  $15,000.  Appel- 
lants filed  answers  in  general  denial  and  in  justification. 
Appellee's  demurrer  was  sustained  to  the  answers  in  justifi- 
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cation.  The  trial  resulted  in  a  general  verdict  and  judg- 
ment in  favor  of  appellee  for  $4,000.  Appellants'  joint 
motion  for  a  new  trial  was  overruled.  The' joint  motion 
of  two  appellants,  the  city  attorney  of  Decatur  and  his  law 
partner,  for  a  new  trial  was  overruled.  Errors  are  as- 
signed on  each  adverse  ruling. 

Inasmuch  as  the  appellants  admit  in  their  brief  that  the 
court  allowed  them  under  their  general  denial  to  introduce 
all  the  evidence  that  would  have  been  admissible  under  their 
answers  in  justification,  the  error,  if  any,  committed  in  sus- 
taining the  demurrer  is  not  available  to  appellants. 

The  principal  contentions  are  that  the  verdict  is  not  sus- 
tained by  the  evidence  and  is  contrary  to  law  and  that  the 
damages  are  excessive. 

Of  the  thirteen  appellants,  five  were  councilmen  of  the 
city  of  Decatur,  one  was  the  city  attorney,  one  was  the  city 
attorney's  law  partner  who  joined  in  advising  the  council, 
one  was  the  city  marshal,  and  five  were  persons  employed 
by  the  marshal  to  assist  him  in  executing  the  commands  of 
the  council  In  1889  the  council  adopted  the  following 
resolution :  "Resolved  that  the  Thompson  &  Houston  Elec- 
tric Light  Company  be  and  are  hereby  given  and  granted 
permission  to  plant  and  erect  poles  in  the  streets  and  alleys 
of  Decatur  for  the  purpose  of  stringing  wires  thereon  to 
furnish  electric  lights  to  the  citizens  of  said  city.  The 
planting  of  such  poles  shall  be  made  under  the  direction  of 
the  street  commissioner  of  said  city  and  he  shall  see  that 
the  same  are  not  erected  so  as  to  inconvenience  said  citizens. 
The  said  council  hereby  reserve  the  right  to  revoke  this 
grant,  and  demand  that  the  poles  be  removed,  and  remove  the 
same  if  necessary."  The  Thompson  &  Houston  Company 
erected  certain  poles  and  wire43,  and  afterwards  conveyed 
the  property  to  appellee  and  assigned  to  him  the  rights 
under  the  foregoing  resolution.  The  city  did  not  formally 
consent  to  the  assignment;  but  in  1893  the  city  entered  into 
a  contract  with  appellee  whereby  appellee  was  engaged  to 
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supply  the  city  with  a  certain  number  of  street  lights  for 
three  years  at  so  much  per  light  per  year.  After  the  expira- 
tion of  this  contract,  the  city  decided  to  put  in  an  electric 
light  system  for  itself.  On  August  18,  1897,  the  council 
adopted  the  following  resolution:  ^^Whereas  the  common 
council  of  the  city  of  Decatur,  Indiana,  on  the  10th  day  of 
February,  1893,  entered  into  contract  with  one  J.  D. 
Edwards  whereby  said  Edwards  agreed  to  supply  the  city 
of  Decatur  with  a  certain  number  of  street  lights  for  the 
term  of  three  yeara  at  a  certain  price  per  light  per  annum, 
which  contract  is  spread  of  record  in  the  records  of  pro- 
ceedings of  the  common  council  of  the  said  city  of  date  of 
February  21,  1893 ;  and  whereas  the  contract  under  which 
the  said  Edwards  furnished  the  said  city  with  electric  lights 
expired  on  the  10th  day  of  February,  1896,  and  has  not  been 
renewed,  but  was  by  resolution  of  the  said  common  council 
discontinued  on  the  13th  day  of  July,  1897 ;  and  whereas 
under  the  said  contract  the  said  Edwards  erected  -a  number 
of  poles  in  the  streets,  alleys  and  public  grounds  of  the  said 
city,  and  strung  wires  and  lamps  thereon  for  the  purpose  of 
supplying  the  said  electric  lights  to  said  city  for  street  pur- 
poses, which  poles,  wires  and  lamps  are  now  not  being  used 
and  are  in  the  way  of  others  which  the  said  city  proposes  to 
erect  for  the  construction  of  an  electric  light  plant  to  be 
owned  and  controlled  by  the  said  city;  therefore  be  it  re- 
solved that  the  city  marshal  be  and  he  is  hereby  directed 
to  notify  the  said  J.  D.  Edwards  to  take  down  and  remove 
all  his  poles  from  the  streets  and  alleys  and  public  grounds 
of  the  said  city  within  fifteen  days  from  the  date  of  the 
receipt  of  the  notice  or  the  same  will  be  removed  by  said 
marshal  under  and  by  order  of  the  common  council;  and 
be  it  further  resolved  that,  should  the  said  Edwards  fail  or 
refuse  to  remove  or  cause  to  be  removed  all  such  poles, 
wires  and  lamps  from  the  said  streets,  alleys  and  public 
gi'ounds  within  the  time  mentioned  in  the  said  notice,  the 
said  marshal  shall  procure  sufficient  help  and  remove  the 
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said  poles,  wires  and  lamps  immediately  thereafter."  On 
August  19,  1897^  the  marshal  served  upon  appellee  the 
following  notice.  "To  J.  D.  Edwards:  You  are  hereby 
notified  that  the  common  council  passed  a  resolution  at 
their  meeting  held  August  18,  1897,  ordering  the  removal 
of  all  your  poles,  wires  and  electric  lamps  from  the  streets, 
alleys  and  public  groimds  of  the  city  of  Decatur,  Indiana, 
within  fifteen  days  from  the  date  of  the  receipt  of  this  notice 
by  you.  You  are  therefore  hereby  notified  to  remove  or 
cause  to  be  removed  all  the  electric  light  poles,  wires  and 
lamps  now  erected  and  maintained  by  you  in  any  of  the 
streets,  alleys  or  public  grounds  in  said  city  within  fifteen 
days  from  this  date,  or  I  will,  under  orders  of  the  said 
council,  cause  the  same  to  be  taken  dovni  and  removed  far 
enough  that  they  will  not  interfere  with  the  erection  of  new 
poles,  wires  and  lamps  to  be  erected  by  said  city.  Dated 
this  19th  day  of  August,  1897.  M.  F.  Cowan,  city  mar- 
shal" At  the  time  of  passing  the  resolution  of  August 
18,  1897,  the  members  of  the  common  council  did  not  know 
of  or  did  not  remember  the  grant  of  1889.  Appellee  re- 
moved some  of  the  poles  and  wires  that  had  been  used  in 
lighting  the  streets,  but  left  standing  others  of  that  line  and 
all  of  the  line  used  in  supplying  lights  to  individuals.  By 
September  28,  1897,  the  construction  of  the  city's  line  had 
reached  the  places  where  appellee's  poles  and  wires  were 
left  standing.  The  marshal  had  not  yet  executed  the  order 
contained  in  the  resolution  of  August  18th.  At  their  regu- 
lar meeting  on  the  evening  of  September  28th,  the  common 
coimcil,  in  executive  session,  passed  the  following  resolu- 
tion: "Whereas,  on  the  18th  day  of  August,  1897,  the 
common  council  of  the  city  of  Decatur,  Indiana,  ordered 
the  removal  of  the  electric  light  poles,  lamps  and  wires 
of  J.  D.  Edwards  from  the  streets,  alleys  and  public 
grounds  of  said  city  within  fifteen  days  from  the  date  of  the 
receipt  of  notice  by  him ;  and  whereas,  in  accordance  with 
the  resolution  then  adopted,  the  marshal  of  said  city  noti- 
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fied  the  said  Edwards  on  the  19th  of  August,  1897,  to  take 
down  and  remove  within  fifteen  days  all  such  poles,  wires 
and  lamps  from  the  streets,  alleys  and  public  grounds  of 
said  city ;  and  whereas  the  said  Edwards  has  only  partially 
complied  with  the  requirements  of  said  resolution  and  has 
left  standing  on  Main  or  Second  street,  between  Jefferson 
and  Jackson  streets,  all  his  poles,  lamps  and  wires  the  same 
as  before  the  adoption  of  said  resolution  and  service  of  such 
notice ;  and  whereas  it  is  imperative  that  the  city  of  Decatur 
shall  have  the  inunediate  use  of  Second  street  from  Jeffer- 
son street  to  Jackson  street  on  both  sides  thereof ;  therefore 
be  it  resolved  that  the  city  marshal  be  and  he  is  hereby 
ordered  to  employ  suflScient  force  of  men  to  immediately 
remove  from  said  Second  street  between  Jefferson  street  and 
Jackson  street  all  poles,  wires  and  lamps  belonging  to  said 
J.  D.  Edwards  by  removing  the  wires  and  lamps  and  cut- 
ting down  the  poles,  doing  as  little  damage  to  the  poles, 
wires  and  lamps  as  under  the  circumstances  is  practicable." 
After  the  adjournment  of  the  meeting,  some  of  the  members 
of  the  common  council  directed  the  marshal  to  remove  ap- 
pellee's poles  and  wires  that  night.  One  of  the  attorneys 
notified  a  workman  that  the  marshal  would  need  his  serv- 
ices. About  two  o'clock  that  night  the  marshal  and  his  as- 
sistants cut  the  wires  and  sawed  off  the  poles  from  six  inches 
to  two  feet  above  the  ground.  The  consequence  was  that 
appellee  was  unable  longer  to  conduct  his  business.  The 
marshal  and  those  who  assisted  him  in  removing  the  poles 
and  wires  acted  solely  in  obedience  to  the  orders  of  the 
council,  and  not  at  all  from  any  intention  or  willingness  to 
injure  appellee.  The  foregoing  facts  are  shown  by  the 
evidence  without  conflict. 

The  objections  to  the  evidence  and  the  disputes  as  to  the 
facts  arose  mainly  with  reference  to  the  motives  of  the 
councilraen  and  the  amount  and  elements  of  damages. 

The  councilmen  claimed  that,  in  deciding  that  the  city 
should  own  a  plant  for  itself,  and  in  passing  the  resolutions 
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hereinabove  set  forth,  they  in  good  faith  exercised  only 
their  best  judgment  as  councilmen  in  the  city's  interests. 
They  claimed  that,  in  ordering  the  removal  of  the  poles 
and  wires  during  the  night  of  September  28th,  they  were 
influenced  only  by  the  considerations  that  the  city  needed 
the  immediate  use  of  the  streets,  that  the  removal  at  night 
would  avoid  interference  with  traffic  and  possible  accidents 
to  onlookers  and  breaches  of  the  peace,  and  that  further 
postponement  might  resxdt  in  the  city's  becoming  involved 
in  a  suit  by  appellee  to  restrain  any  removal.  On  the  other 
hand,  there  was  evidence  from  which  a  jury  might  infer  that 
some  of  the  appellants  who  were  councilmen  were  actuated 
by  a  malicious  intention  to  injure  appellee. 

The  court,  in  the  admission  of  evidence  and  in  the  in- 
structions to  the  jury,  submitted  the  question  of  damages 
on  these  elements:  the  destruction  of  appellee's  business; 
the  loss  of  the  power-house,  erected  on  leased  ground  and 
forfeited  under  a  condition  by  which  appellee's  rights  should 
continue  only  so  long  as  he  conducted  his  electric  light 
business ;  and  the  difference  in  value  between  the  poles, 
wires  and  lamps  when  standing  ready  for  use  and  when  torn 
down.  Appellee  had  b6en  making  $100  a  month,  net,  from 
the  operation  of  his  plant.  The  highest  valuation  on  the 
power-house  was  $500.  The  highest  valuation  on  the  poles, 
wires  and  lamps  when  standing  ready  for  use  was  $511. 
The  lowest  valuation  on  the  poles,  wires  and  lamps  when 
torn  down  was  naught. 

The  first  question  concerns  appellee's  rights  in  the  streets 
at  the  time  of  the  alleged  trespass.  The  control  of  streets,, 
as  well  as  of  all  other  public  highways,  is  primarily  in  the 
legislature.  But  the  legislature  has  delegated  to  municipali- 
ties the  exclusive  control  of  their  streets  and  alleys.  §3623 
Bums  1894,  §3161  R.  S.  1881  and  Horner  1897.  As  the 
legislature  gave,  so  that  body  may  take  away  or  modify,  the 
power.  There  is  no  doubt  of  the  legislature's  authority  to 
grant  to  individuals  and  corporations  the  right  to  erect 
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poles  and  wires  upon  the  streets  of  a  municipality  without 
its  ootisent  or  over  its  objection.  Toum  of  New  Castle  v. 
Lake  Erie,  etc.,  B.  Co.,  ante,  18,  and  cases  there  cited. 
But  the  legislature,  far  from  granting  such  a  right,  has  ex- 
pressly committed  this  subject  to  the.  discretion  of  the  muni- 
cipality. Section  4303  Bums  1894,  §3106c  Homer  1897, 
provides  that  any  city  is  hereby  authorized  to  grant  by  reso- 
lution or  ordinance,  under  such  restrictions  as  the  conmion 
council  may  deem  proper,  to  any  person  or  corporation,  the 
right  to  erect  and  maintain,  in  the  streets,  alleys  and  other 
public  places  of  such  citj^,  posts,  poles,  wires,  and  other 
necessary  appliances,  for  the  purpose  of  supplying  electric 
or  other  light.  The  grant  to  the  Thompson  &  Houston 
Company  was  made  under  this  statute.  It  was  a  personal 
license,  not  assignable  without  the  consent  of  the  city.  But 
the  contract  of  1893  ratified  the  assignment  and  made  the 
license  irrevocable  during  the  life  of  the  contract.  At  the 
expiration  of  the  contract,  appellee  stood  as  the  lawful  as- 
signee of  the  Thompson  &  Houston  Company's  license. 
That  license  contained  this  provision:  "The  said  ooimcil 
hereby  reserve  the  right  to  revoke  this  grant,  and  demand 
that  the  poles  be  removed,  and  rwnove  the  same  if  neces- 
sary." The  language  is  clear  and  the  meaning  unmistakable. 
The  grant  was  a  bare  license,  revocable  without  cause  at  the 
will  of  the  council.  If  the  licensee,  at  the  revocation  of  the 
grant,  should  not  remove  the  poles  on  demand,  the  council 
might  cause  their  removal.  Appellee  claims  that,  under 
§4»303,  above,  the  council  may  restrict  the  method  of  use 
but  may  not  limit  the  time.  The  legislature  confided  an  un- 
reserved discretion  to  the  council.  The  imqualified  right  to 
grant  or  refuse  at  discretion  carries  with  it  the  right  to  im- 
pose any  terms  on  the  grant  not  forbidden  by  law.  The  dis- 
cretion of  the  council  is  not  confined  by  the  law  to  the  mere 
restriction  of  methods  of  use,  and  therefore  extends  to  re- 
striction of  time.  City  of  Indianapolis  v.  Navin,  151  Ind. 
189, 143,  41  L.  R  A.  337 ;  Citizens  8t.  B.  Co.  v.  City  B. 
Co.,  64  Fed.  647,  656. 
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Appellee  next  contends  that,  even  if  the  council  had 
the  right  to  terminate  the  license  as  a  whole,  the  resolu- 
tion of  August  18th  and  the  notice  of  August  19th,  were 
not  effective  to  end  appellee's  right  to  maintain  his  com- 
mercial plant.  The  argument  is  based  on  recitals  in 
the  preamble.  The  preamble  is  no  part  of  the  resolu- 
tion. A  preamble  may  be  looked  to  in  aid  of  the  in- 
terpretation of  an  ambiguity  in  a  resolution.  But  if  the 
terms  of  a  resolution  are  clear,  a  preamble  can  not  be 
allowed  to  cast  a  doubt  upon  the  meaning.  23  Am.  &  Eng. 
Ency.  of  Law  329-331.  Here,  the  resolution  in  explicit 
terms  ordered  appellee  to  remove  all  his  poles  that  were 
maintained  in  the  streets  and  allevs  of  Decatur;  and  the 
notice  followed  the  resolution.  But  if  outside  matters  were 
to  be  taken  into  consideration  in  determining  the  meaning 
of  the  resolution,  the  fact  that  the  council  on  August  18th 
had  forgotten  or  did  not  know  of  the  Thompson  &  Houston 
Company's  license  would  indicate  that  they  supposed  that 
appellee  had  no  license  except  the  one  which  was  implied 
by  the  contract  of  1893  and  which  became  a  bare  license 
revdcable  at  will  in  1896.  Under  this  view,  the  preamble, 
like  the  body  of  the  resolution,  was  aimed  at  appellee's  en- 
tire system. 

Appellants,  in  their  relations  to  the  resolutions  and  acts 
thereunder,  are  naturally  divisible  into  three  groups:  the 
councilmen,  the  marshal  and  those  who  assisted  him  in  the 
removal  of  the  poles,  and  the  attorneys  of  the  city. 

The  motives  or  influences  that  led  the  councilmen  to  pass 
the  resolutions  were  irrelevant,  if  the  subject-matter  was 
within  the  scope  of  their  authority..  Throop,  Public  Offi- 
cers, §709 ;  Mechem,  Public  Officers,  §§644-646 ;  Buell  v. 
Ball,  20  Iowa  282;  Freeport  v.  Marks,  69  Pa.  St.  253. 
What  poles  and  wires  should  be  permitted  in  the  streets 
was  a  question  in  relation  to  which  the  councilmen  owed  a 
duty  to  the  public,  and  not  at  all  to  individuals.  If  an 
individual  was  affected,  it  was  immaterial  unless  a  contract 
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was  violated.  The  nature  of  appellee's  contract-right  in  the 
streets  has  already  been  considered.  The  council  had  au- 
thority to  terminate  the  license  at  will.  The  remaining 
question  is  in  regard  to  the  steps  the  city  might  lawfully 
take  in  effecting  the  removal  of  the  poles  and  wires.  There 
is  no  doubt  of  the  right  of  the  city  to  begin  legal  proceedings 
to  that  end  (American  Furniture  Co,  v.  Town  of  BatesvUlej 
139  Ind.  77) ;  and  appellee  claims  that  this  was  the  only 
way.  Is  that  true  ?  If  appellee  had  erected  the  poles  in  the 
streets  without  any  lawful  authority  to  do  so,  the  poles 
would  have  constituted  a  public  nuisance  per  se.  City  of 
Valparaiso  v.  Bozarth,  153  Ind.  536,  45  L.  R.  A.  487,  and 
cases  cited.  If  the  poles  were  erected  under  lawful  au- 
thority, and  if  the  authority  was  legally  canceled,  appellee's 
failure  or  refusal  to  remove  the  poles  after  notice  would 
render  them  a  nuisance  per  se,  and  the  city's  right  would 
then  be  complete  to  remove  them  summarily.  City  of  In- 
dianapolis V.  Miller,  27  Ind.  394 ;  Baumgartner  v.  Hasty, 
100  Ind.  575,  50  Am.  Rep.  830 ;  American  Rapid  Tel,  Co. 
V.  Hess,  125  N.  Y.  641,  13  L.  R.  A.  454;  Note  to  Orlando 
V.  Pragg,  34  Fla.  244,  19  L.  R.  A.  196 ;  Note  to  City  of 
Evansville  v.  Miller,  140  Ind.  613,  38  L.  R.  A.  161. 
So  it  appears  that  in  respect  to  both  the  termination  of 
appellee's  license  and  the  method  of  effecting  the  removal 
of  the  poles  the  subject-matter  of  the  resolutions  was 
within  the  scope  of  the  authority  of  the  councilmen.  As  the 
evidence  fails  to  show  that  they  advised  or  assisted  in  any 
abuse  of  the  order  of  removal,  the  record  establishes  their 
defense  of  justification.  But  their  motion  for  a  new  trial 
cannot  be  sustained  on  the  ground  that  the  verdict  is  con- 
trary to  law,  unless  there  is  no  liability  on  the  part  of 
the  marshal  and  his  assistants,  for  their  motion  is  joint  with 
that  of  the  marshal. 

The  marshal  and  his  assistants  are  liable  for  anv  abuse  of 
the  order  of  removal.  Throop,  Public  Officers,  §724; 
Mecham,  Public  Officers,  §664.     On  the  question  whether 
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the  marshal  caused  more  than  unavoidable  injury  in  re- 
moving the  ^les  and  wires,  the  evidence  is  conflicting,  and 
therefore  the  verdict  can  not  be  disturbed  on  that  account. 
But  the  damages  awarded  are  clearly  excessive.  The  unfor- 
tunate destruction  of  his  business  fell  upon  appellee  as  the 
proximate  result,  not  of  the  marshal's  abuse  of  the  order  of 
removal,  but  of  the  termination  of  his  license  and  the  order 
of  removal  properly  executed.  The  loss  of  his  power-house 
was  due  to  the  terms  of  appellee's  lease,  and  was  not  legally 
attributable  to  the  marshal's  acts.  Even  with  respect  to  the 
poles  and  wires,  the  question  of  damages  was  not  properly 
submitted  to  the  jury.  The  measure  is  the  difference  in 
value  between  the  poles  and  wires  properly  removed  and  as 
they  were  actually  removed.  All  of  the  appellants  are 
entitled  to  a  new  trial  on  the  ground  that  the  damages  are 
excessive. 

As  the  city's  attorneys  correctly  advised  the  council  in 
respect  to  the  scope  of  the  city's  authority,  no  question 
arises  as  to  the  circumstances  under  which,  and  the  persons 
to  whom,  the  attorneys  would  be  liable  for  wrong  advice. 
The  evidence  fails  to  show  that  they  counseled  or  assisted  in 
any  abuse  of  the  order  of  removal.  Their  joint  motion  for 
a  new  trial,  separate  from  that  of  all  the  appellants  jointly, 
should  have  been  sustained  on  the  ground  that  the  verdict  ia 
contrary  to  law. 

Justification  is  a  defense  that  must  be  affirmatively 
pleaded.  On  the  trial  now  in  review,  appellants  were  not 
injured  by  the  ruling  on  the  demurrer,  because  they  admit 
that  they  were  permitted  to  introduce  all  their  evidence 
under  the  general  denial.  But  on  a  new  trial,  appellants 
should  have  a  legal  basis  for  the  introduction  of  their  evi- 
dence. 

Judgment  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  affirmative  answers. 
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The  State  v.  Osbork  bt  al.  ||g  ^, 

[No.  19,497.    Filed  Ootober  81,  1900.] 

Rboognizanoe.— Action  Against  SuretieM.-^Defente.—Indietmient  in 
Another  County.— In  an  action  againrt  tha  auratiea  on  the  forfeited 
recognizance  of  one  charged  with  a  felony,  it  is  no  defense  that  the 
accused  had  been  indicted  for  the  same  offense  in  another  county. 
pp.  386-390, 

Shoe.— ilefion  on  Forfeited  Reeognizanec—Inaufflcieney  of  Affidavit. 
—The  insufficiency  of  an  affidarit  and  informatioti,  in  that  they 
failed  to  show  that  the  person  whose  name  was  signed  to  the  jurat 
was  an  officer  authorised  to  administer  oaths,  is  no  defense  to  an 
action  on  a  forfeited  recognizance,    p.  390, 

SAME,^Aetion  on  Forfeited  Recognizance,— Defenee.-^In  an  action 
against  the  sureties  on  a  forfeited  recognizance,  it  is  no  defense  that 
the  State,  in  attempting  %o  arrest  the  accused  on  an  indictment  in 
another  county  for  the  same  crime,  caused  the  accused  to  conceal 
himself  so  that  the  sureties  were  unable  to  perform  their  obligation. 
pp.  39t,  393, 

From  the  Parke  Circuit  Coiirt.     Reversed. 

W.  L.  Taylor,  Attorney-General,  J.  M.  Johns,  F.  F. 
James,  Merrill  Moares  and  C.  C.  Hadley,  for  State. 

/.  T.  Johnson,  J.  3.  White,  D.  H.  Maxwell  and  H.  Max- 
well, for  appelleea 

Monks.  J.— An  affidavit  and  information  charging  one 
Joel  C.  Ofibom  with  having  committed  the  crime  of  rape  in 
Parke  county,  Indiana,  were  filed  in  the  court  below.  The 
court  ordered  a  bench  warrant  to  be  issued  thereon  to  the 
sheriff  of  said  county,  who  arrested  said  Osbom.  Said 
Osbom  appeared  in  open  court  on  said  day,  in  person  and 
by  counsel,  and  moved  the  court  to  quash  the  affidavit  and 
information,  which  motion  was  by  the  court  overruled.  Os- 
bom thereupon  waived  an  arraignment,  and  entered  a  plea 
of  not  guilty  to  said  charge,  and,  on  motion,  the  cause  was 
continued  until  the  next  term  of  the  court,  and  said  Osbom 
and  appellees  duly  entered  into  a  continuing  recognizance 
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for  the  appearance  of  the  accused  to  answer  said  charge.  At 
the  next  term  of  the  court,  the  accused  failing  to  appear  and 
answer  said  charge,  said  recognizance  was  duly  forfeited, 
and  a  judgment  of  forfeiture  was  duly  entered  of  record 
by  the  court. 

Suit  was  instituted  against  appellees,  the  sureties  on  said 
recognizance,  and  they  filed  an  answer  in  two  paragraphs. 
Appellant's  demurrer  to  each  of  said  paragraphs  of  answer 
was  overruled.  A  reply  was  filed  to  said  answer,  to  which 
a  demurrer  for  want  of  facts  was  sustained  by  the  court, 
and,  appellant  failing  and  refusing  to  plead  further,  judg- 
ment was  rendered  in  favor  of  appellees.  The  only  errors 
assigned  and  not  waived  call  in  question  the  sufficiency  of 
each  paragraph  of  answer. 

It  is  alleged  in  the  first  paragraph  of  answer  that  the 
facts  upon  which  the  accused  was  charged  occurred  wholly 
in  Vermillion  pounty,  and  not  in  Parke  county;  that  the 
crime,  if  any  there  was,  was  committed  in  Vermillion 
county;  that,  since  the  filing  of  said  affidavit  and  informa- 
tion in  the  cause  in  which  said  recognizance  sued  upon  was 
given,  the  grand  jury  of  Vermillion  county,  Indiana,  has 
presented  an  indictment  against  said  Joel  C.  Osborn,  where- 
in and  whereby  he  is  charged  with  the  identical  and  same 
crime  charged  against  him  in  the  affidavit  and  information 
pending  in  this  court,  in  which  action  this  recognizance 
was  given ;  and  that  said  indictment  is  now  pending  in  the 
Vermillion  Circuit  Court,  and  that  said  court  has  jurisdic- 
tion of  the  crime  charged. 

The  second  paragraph  of  answer  contains  the  same  alle- 
gations as  the  first  paragraph,  and  it  is  further  alleged  that 
the  jurat  to  the  affidavit  in  the  case  in  which  said  recogni- 
zance was  given,  was  as  follows:  "Subscribed  and  sworn 
to  before  me,  this  15th  day  of  May,  1889."  Signed  "J.  E. 
Harshbarger".  ''That  after  the  arrest  of  said  Osbom  on 
the  warrant  in  said  cause,  and  after  the  recognizance  sued 
upon  was  given,  an  affidavit  was  filed  before  a  justice  of  the 


MAY  TERM,  1900— Vol.  155.  387 


state  V.  Osbom. 


peace  in  Vermillion  county,  Indiana,  charging  said  Osborn 
with  the  same  crime  as  having  been  committed  in  that 
coimty ;  that  a  warrant  was  issued  thereon  by  said  justice  of 
the  peace,  and  placed  in  the  hands  of  a  constable  for  service, 
who  at  once  took  the  same  to  the  home  of  the  said  Joel  C. 
Osbom,  for  the  purpose  of  arresting  him  on  said  charge; 
that  said  Osbom  was  near  his  home  in  Parke  county,  and 
made  no  effort  to  leave  said  county,  or  conceal  himself  from 
the  sureties  on  his  recognizance,  or  any  officer  or  person, 
but,  on  learning  that  the  constable  was  seeking  to  arrest  him 
on  said  charge,  concealed  himself  from  said  constable  and 
departed  from  said  Parke  county,  and  has  remained  away 
and  concealed^  and  where  he  is  now  is  unknown  to  these 
defendants ;  that  said  departure  and  concealment  would  not 
have  occurred  had  not  said  constable  sought  to  arrest  him  on 
said  warrant  for  said  charge  so  filed  by  the  State  of  Indiana 
before  said  justice  of  the  peace;  that  a  warrant  was  issued 
on  the  indictment  in  the  Vermillion  Circuit  Court,  which 
the  sheriff  of  that  coimty  has  been  endeavoring  to  execute, 
which  indictment  and  the  case  before  said  justice  of  the 
peace  are  now  pending;  that  when  the  prosecuting  attor- 
ney asked  the  court  to  enter  a  judgment  of  forfeiture  of 
said  recognizance,  and  before  any  steps  were  taken  for  that 
purpose,  these  defendants,  sureties  on  said  recognizance, 
filed  written  objections  to  said  forfeiture  (being  the  same, 
in  substance,  as  the  matters  set  up  in  the  first  paragraph 
of  answer),  which  objections  were  overruled  by  the  court, 
to  which  appellees  excepted."  It  is  insisted  by  appellees 
that  the  facts  alleged  in  said  paragraphs  of  answer  show 
that  the  Parke  Circuit  Court  had  no  jurisdiction  of  the 
offense  charged  in  the  affidavit  and  information  and  could 
not  legally  require  the  accused  to  enter  into  the  recogni- 
zance sued  upon.  That  the  commencement  of  a  prosecution 
for  the  same  offense  before  a  justice  of  the  peace  of  Ver- 
million county,  and  the  issuance  of  the  warrant  for  the 
arrest  of  said  Joel  C.  Osbom  by  said  justice,  and  the  re- 
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turn  of  said  indictment  in  Vermillion  connty  as  alleged, 
amounted  to  a  dismissal  or  discontinuance  of  the  case  in 
which  the  recognizance  was  given. 

It  is  true  that  it  has  been  decided  that  a  recognizance 
taken  in  a  case  where  the  court  has  no  jurisdiction 
cannot  be  enforced.  State  v.  Winninger,  81  Ind.  51,  53; 
State  y.  Wenzelj  77  Ind.  428,  430.  Jurisdiction  is  the 
authority  to  hear  and  determine  a  cause.  Lantz  v.  Maffett, 
102  Ind.  23,  28,  and  cases  cited.  Quart  v.  Ahhett,  102  Ind. 
233-239,  52  Am.  Rep.  662,  and  cases  cited.  Board,  etc., 
V.  Markle,  46  Ind.  96 ;  Smurr  v.  StaJte,  105  Ind.  125,  127 ; 
Spencer  v.  McOonagle,  107  Ind.  410,  416.  The  rule  is 
that  when  a  court  has  jurisdiction  of  the  general  subject 
and  its  jurisdiction  of  the  particular  case  depends  upon  a 
fact  or  facts  which  are  to  be  tried  and  determined,  the  deci- 
sion of  the  tribunal,  even  though  erroneous,  is  not  void,  but 
is  conclusive  against  collateral  attack.  Tucker  v.  Sellers, 
130  Ind.  614,  617,  and  cases  cited.  *  McEneney  v.  Toum  of 
Syllivarij  125  Ind.  407,  412,  and  cases  cited. 

The  affidavit  and  information  charged  the  accused,  Joel 
C.  Osbom,  with  a  felony,  and  that  it  was  committed  in 
Parke  county,  Indiana.  In  said  criminal  cause  it  was  neces- 
sary to  prove  that  the  offense  was  committed  ill  the  county 
of  Parke  as  alleged,  the  same  being  the  territorial  jurisdic- 
tion of  the  said  court,  in  order  to  entitle  the  State  to  a 
conviction.  The  fact  that  the  offense  set  forth  in  an  indict- 
ment or  affidavit  and  information  was  actually  committed 
in  a  county  other  than  the  one  alleged  does  not  affect  the 
jurisdiction  of  the  court  to  try  and  determine  the  cause,  for 
the  reason  that  the  jurisdiction  over  the  subject-matter  of 
the  offense  charged  depends  upon  the  allegations  of  said 
indictment  or  affidavit  and  information,  and  not  upon  the 
actual  facts.  As  the  allegation  that  the  offense  was  com- 
mitted in  said  county  gave  the  Parke  Circuit  Court  juris- 
diction to  try  said  cause,  and  hear  the  evidence,  and  neces- 
sarily, therefore,  the  power  to  decide  the  cause,  it  follows 
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that  if  the  accused  had  gone  to  trial  on  his  plea  of  not 
guilty,  and  the  evidence  had  failed  to  show  that  the  offense 
was  committed  in  Parke  county,  or  if  it  showed  that  said 
offense  was  committed,  but  not  in  said  county,  a  convic- 
tion would  have  been  erroneous,  but  not  void.  This  is  true, 
because  the  authority  to  decide  at  all  involves  the  authority 
to  decide  wrong  as  well  as  right.  Spencer  v.  McGonagle, 
107  Ind.  410,  416,  417;  Lantz  v.  Maffett,  102  Ind.  23,  28; 
Snelsan  v.  State,  16  Ind.  29.  Such  conviction  would  there- 
fore have  been  conclusive  against  collateral  attack  not  only 
na  to  the  commission  of  the  offense  but  that  the  same  was 
committed  in  Parke  county  as  alleged.  See  authorities 
heretofore  cited.  The  only  relief  from  the  judgment  in 
such  case  would  have  been  by  presenting  the  question  to  the 
trial  court  by  a  motion  for  a  new  trial,  and,  if  overruled,  an 
appeal  to  the  proper  court.  Said  Parke  Circuit  Court, 
having  jurisdiction  to  try  and  determine  the  case  set  forth 
in  the  affidavit  and  information,  had  full  and  complete 
jurisdiction  to  require  that  said  recognizance  be  given.  If, 
on  the  trial  of  a  criminal  cause,  proof  that  a  crime  was  com- 
mitted without  the  territorial  jurisdiction  of  the  court,  that 
is,  in  a  county  other  than  the  one  alleged,  does  not  affect  the 
jurisdiction  of  the  court  to  try  said  cause  and  determine 
either  right  or  wrong,  it  is  clear  that  such  an  allegation  and 
proof  in  an  action  on  a  forfeited  recognizance  would  be  no 
defense  thereto  nor  prevent  a  recovery  thereon. 

It  is  evident  that  the  question  of  the  guilt  or  innocence  of 
Joel  C.  Osbom  of  the  offense  charged  in  the  affidavit  and 
information  can  not  be  presented  or  tried  in  an  action  on 
said  forfeited  recognizance,  nor  is  his  innocence  a  defense 
thereto.  Dilley  v.  State,  2  Idaho  1011,  1014,  29  Pac.  48. 
If  not,  then  no  facts  contradicting  any  allegation  contained 
in  said  affidavit  and  information,  the  proof  of  which  would 
be  essential  to  his  conviction  in  said  cause,  will  constitute 
a  defense  to  said  action  on  said  forfeited  recognizance. 
This  is  true  because  the  recognizance  was  given  to  secure 
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the  presence  of  the  accused  in  order  that  the  truth  of  said 
allegations  might  be  tried  and  determined  in  said  criminal 
cause.  To  hold  that  such  defenses  could  be  made  in  an 
action  on  a  forfeited  recognizance  would  defeat  the  purpose 
for  which  the  same  was  given. 

In  an  action  on  a  forfeited  recognizance,  it  is  no  defense 
that  the  indictment  or  affidavit  and  information  in  the  case 
in  which  it  was  taken  were  not  sufficient.  Friedline  v. 
State,  93  Ind.  366,  370;  State  v.  Oachenheimer,  30  Ind. 
63,  64;  Adams  v.  State,  48  Ind.  212,  213,  214;  1  Bishop's 
Crim.  Proc.  (4th  ed.),  §264k;  3  Am.  &  Eng.  Ency.  of  Law 
(2nd  ed.),  713.  If  this  is  true,  it  certainly  follows  that  it 
is  no  defense  in  an  action  on  a  forfeited  recognizance  to 
allege  and  prove  that  any  one  or  all  of  the  allegations  of  the 
criminal  charge  were  in  fact  false.  Dilley  v.  State,  2  Idaho 
1011,  1014,  29  Pac.  48. 

It  is  urged  that  there  is  nothing  to  show  that  "J.  E. 
Harshbarger",  whose  name  is  signed  to  the  jurat,  was  an 
officer  authorized  to  administer  oaths,  and  that  therefore 
the  court  had  no  jurisdiction  of  the  cause. 

In  Mountjoy  v.  State,  78  Ind.  172,  the  jurat  was  signed 
"J.  R.  Christian,  Clerk".  There  was  a  motion  to  quash 
overruled,  and  an  exception.  It  was  urged  that  the  affi- 
davit did  not  show  that  it  was  sworn  to  before  an  officer 
authorized  to  administer  oaths,  and  that  the  addition  of 
"Clerk"  to  the  name  was  too  indefinite  and  imcertain  as  to 
his  office  and  character.  This  court  said:  "The  courts 
take  judicial  notice  of  the  names  and  signatures  of  their 
officers,  and  it  will  be  presumed  that  J.  R.  Christian  was 
the  clerk  of  the  court  below,  and  that  he  signed  the 
jurat  as  such  clerk,  as  that  court  sustained  the  validity  of 
the  affidavit.  Hipes  v.  State,  73  Ind.  39 ;  Buell  v.  State, 
72  Ind.  523 ;  Brooster  v.  State,  15  Ind.  190." 

In  Brooster  v.  State,  15  Ind.  190,  the  jurat  was  signed 
"J.  C.  Applegate",  and  the  appellant  moved  to  quash  the 
affidavit  on  the  ground  that  "it  does  not  appear  to  have  been 
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taken  before  an  officer  authorized  to  administer  oaths." 
The  motion  was  overruled  and  on  appeal  this  court  said: 
"And  did  it  appear  that  *J.  C.  Applegate/  before  whom  it 
purports  to  have  been  taken,  was  not  an  officer  of  that  char- 
acter, the  objection  would  have  been  available.  But  the 
affidavit,  on  its  face,  shows  that  it  was  made  in  Carroll 
county,  and  the  motion  to  quash  having  been  refused,  it 
must  be  presumed  that  the  court  was  fully  advised  that 
'J.  C.  Applegate'  was  an  officer  authorized  to  administer 
oaths." 

In  the  cases  cited,  supra,  the  attacks  on  the  affidavits 
were  direct  by  appeal,  and  the  affidavits  were  sustained, 
while  here  the  attack  is  collateral.  The  court  overruled  a 
motion  to  quash  said  affidavit  and  the  information,  based 
thereon,  which  affidavit  the  record  shows  was  made  in  Parke 
county,  and  we  must  presume  as  against  this  collateral  at- 
tack that  the  court  was  fully  advised  that  said  "J.  E. 
Harshbarger"  was  an  officer  authorized  to  administer  oaths. 
Indeed  the  record  certified  to  this  court  shows  that  J.  E. 
Harshbarger  was  clerk  of  the  Parke  Circuit  Court.  Be- 
sides, the  action  of  the  court  in  overruling  said  motion  to 
quash  was  not  subject  to  collateral  attack.  Van  Fleet's  Coll. 
Att.,  §17,  p.  23.  Moreover,  this  objection  to  the  affidavit 
only  calls  in  question  its  sufficiency,  which  we  have  shown 
can  not  be  done  in  this  action.  Friedline  v.  State,  93  Ind. 
366;  1  Bishop's  Crim.  Proc.  (4th  ed.),  §264k;  3  Am.  & 
Eng.  Ency.  of  Law  (2nd  ed.),  713. 

If  a  man  is  indicted  for  a  rape  alleged  to  have  been  com- 
mitted in  one  county,  and  is  indicted  for  a  rape  alleged  to 
have  been  committed  on  the  same  woman  in  another  county, 
he  is  charged  with  the  commission  of  two  rapes,  although 
in  fact  he  may  not  be  guilty  as  charged  in  either  case,  or 
may  be  oidy  guilty  of  the  rape  charged  in  one  of  the  cases. 

Under  the  allegations  of  the  answer  it  can  not  be  said  that 
Joel  C.  Osbom  was  charged  with  the  same  offense  three 
times,  once  in  Parke  county  by  affidavit  and  information, 
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and  twice  in  Vermillion  county,  once  by  indictment  and 
once  by  affidavit.  It  may  be  true  that  he  was  charged  twice 
with  the  same  offense  in  Vermillion  county,  but  said  answer 
shows  that  he  was  charged  with  two  rapes  on  the  same 
woman,  once  in  Parke  county  and  the  other  in  Vermillion 
county.  The  court  in  each  county  had  the  same  jurisdiction 
over  the  criminal  case  there  pending  that  it  would  have  had 
if  no  case  had  been  pending  in  the  other  county.  It  had 
the  power  to  try  and  determine  the  case,  require  that  a  re- 
cognizance be  given,  and  to  adjudge  a  forfeiture  for  a 
breach  of  any  of  its  conditions.  Even  if  the  accused  had 
been  indicted  in  the  Parke  Circuit  Court  for  the  same 
offense  that  was  charged  in  the  affidavit  and  information  in 
that  court,  the  pendency  of  one  of  said  cases  could  not  have 
been  answered  in  abatement  of  the  other,  for  the  reason 
that,  until  the  accused  had  incurred  a  jeopardy  in  the  case 
set  up  in  the  plea  in  abatement,  its  pendency  would  not 
avail  him  for  any  purpose,  nor  could  he  even  compel  the 
prosecutor  to  elect  as  between  said  actions.  Dutton  v.  State, 
5  Ind.  533 ;  Hardin  v.  State,  22  Ind.  347 ;  Haase  v.  State, 
8  Ind.  App.  488,  493 ;  Gillett's  Crim.  Law  (2nd  ed.),  §764, 
p.  596. 

It  is  unnecessary  to  determine  whether  or  not  the  part  of 
the  answer  which  alleges  said  objections  and  the  action  of 
the  court  thereon,  and  seeks  to  review  said  ruling  in  this 
action  is  a  collateral  attack  on  the  judgment  of  forfeiture, 
because,  even  if  said  action  of  the  court  could  be  so  reviewed 
in  this  case,  the  same  was  not  erroneous,  but  proper.  This 
is  clearly  shown  by  what  we  have  said  concerning  the  same 
facts  which  were  alleged  in  the  answer. 

It  is  next  insisted  by  appellees  that  tlie  State,  by  attempt- 
ing to  arrest  the  accused,  caused  him  to  conceal  himself  so 
that  they  were  unable  to  perform  the  conditions  of  their 
obligation  and  that  they  were  thereby  released  from  liability 
on  the  recognizance. 

It  is  said  that  a  man's  sureties  on  a  recognizance  for  his 
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appearance  in  a  criminal  case  "are  his  jailers  of  his  own 
choosing,  and  the  spirit  of  their  obligation  is  that  they  will 
as  effectually  secure  his  appearance  and  put  him  as  much 
under  the  power  of  the  court  as  if  he  were  in  the  custody  of 
the  law.  If  the  bail  permit  their  principal  to  leave  the 
state  to  go  into  another  state  they  do  so  at  their  peril,  and 
if  he  be  there  arrested,  or  taken  ill,  or  confined  in  an  insane 
asylum,  and  cannot  be  removed  thence  to  fulfil  the  condi- 
tions of  their  obligations,  they  will  be  liable  for  the  default.'* 
'6  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.),  710,  711.  So  the 
appellees  were  the  jailers  of  their  principal  under  the  re- 
cognizance sued  upon,  and  if  he  failed  to  appear,  accord- 
ing to  the  conditions  of  said  recognizance,  they  are  liable 
for  the  default. 

It  is  held  in  some  jurisdictions  that  when  the  principal, 
after  giving  a  recognizance,  is  rearrested  in  the  same  cause, 
in  pursuance  of  proper  authority,  or  upon  his  appearance 
for  trial  is  ordered  into  custody  of  the  sheriff,  that  such 
arrest  operates  as  a  discharge  of  the  sureties  on  said  re- 
cognizance. The  reason  given  for  this  rule  is  that  the  con- 
consideration  accruing  to  the  sureties  is  their  custody  of  the 
principal,  and  the  right  to  arrest  and  surrender  him,  and 
that,  when  this  consideration  fails,  their  liability  ceases. 
If  the  arrest  is  illegal,  it  will  not  have  this  effect.  The  sub- 
sequent arrest  of  the  principal  on  another  charge  does  not 
operate  ipso  facto  as  a  discharge  of  the  sureties.  3  Am.  & 
Eng.  Ency  of  Law  (2nd  ed.),  718,  719.  See,  however. 
State  V.  Warwick,  3  Ind.  App.  508.  It  has  not  been  held, 
however,  by  any  court,  so  far  as  we  are  advised,  that  the 
flight  of  a  principal  to  avoid  arrest  in  the  same  or  another 
case  will  discharge  his  sureties. 

As  it  is  not  alleged  that  said  accused  was  rearrested  in  the 
same  case,  or  arrested  in  either  of  the  cases  filed  in  Ver- 
million county,  it  is  not  necessary  to  decide,  and  we  do  not 
decide,  whether  or  not  said  arrests,  or  either  of  them,  if 
made,  would  have  discharged  the  sureties  on  said  recogni- 
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the  stream,  where  the  large  number  kept  therein  always 
found  plenty  of  water,  which  water  privilege  was  of  great 
value  and  enhanced  the  value  of  appellees'  farm ;  that  prior 
to  the  use  of  the  stream  by  appellant  the  stream  contained 
fist  suitable  for  food  with  which  appellees  supplied  their 
table.  In  1894  appellant  completed  its  said  mill  to  manu- 
facture paper  and  other  products  from  straw,  and  has  con- 
tinuously, since  completion  to  this  date,  operated  said  mill 
in  the  manufacture  of  paper,  and  used  therein  a  large 
amount  of  straw  and  water  with  lime  and  one  and  one-half 
gallons  per  day  of  muriatic  acid,  eighteen  degrees  in 
strength,  and  from  said  mill  discharged  into  the  stream 
per  day  about  500,000  gallons  of  water  containing  in  sus- 
pension a  large  amount  of  matter  which  was  inert  and  in- 
nocuous and  which  was  deposited  in  the  bottom  and  along 
the  sides  of  the  stream,  and  which  water  also  carried  in 
solution  into  the  stream  a  large  amount  of  fermentable  and 
putrescible  matter  which  would  ferment  and  putrefy  and 
give  off  noxious  and  offensive  odors,  injurious  to  health  and 
comfort ;  that  the  inert  matter  so  deposited  along  the  banks 
and  lodged  against  obstructions  in  the  stream  would  become 
impregnated  with  the  putrescible  and  fermentable  matter 
and  when  exposed  to  the  sun's  heat  would  putrefy,  and  in  v 
addition  to  its  offensive  and  deleterious  odors  would  pro- 
mote the  growth  of  a  water  moss  which  fed  upon  it,  and  J 
which,  when  becoming  detached,  floated  down  the  stream, 
gathered  and  accumulated  in  large  quantities  upon  ob- 
structions in  the  -stream,  upon  the  banks,  and  in  quiet  pools 
in  the  stream,  and  there  decayed,  breeding  large  numbers 
of  maggots  and  other  vermin,  and  became  itself  a  source 
of  other  noxious  and  offensive  odors  on  the  lands  of  the 
appellees  and  many  others;  that  at  times  the  fish  in  the 
stream  were  killed  by  said  waste  matter  and  floated  and  col- 
lected against  obstructions  and  there  putrefied  and  gave  off 
other  noxious  and  offensive  odors ;  that  at  times  the  water  of 
the  stream  would  overflow  appellees'  said  lands  and  deposit 
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thereon  and  upon  the  grass  the  sediment  carried  in  solution 
and  suspension,  whereby  the  grass  was  killed ;  that  the  waste 
water  thus  discharged  by  appellant  into  the  stream  was 
about  equal  in  volume  to  that  flowing  in  the  stream  at  an 
ordinary  stage  of  water  in  the  months  of  July  and  August ; 
that  Greenfield  is  a  city  of  6,500  inhabitants,  and  the  sew- 
age from  a  general  system  of  sewers  in  the  city  was  turned 
into  the  stream  in  1895,  three  miles  above  appellees*  farm, 
since  which  time  said  noxious  and  offensive  odors  and  con- 
ditions have  continued  with  inci'eased  intensity  to  the  com- 
mencement of  this  suit ;  that  the  pollution  of  said  water  by 
natural  causes  and  by  the  said  sewage  was  of  itself  sufficient 
to  render  said  water  unfit  for  domestic  use  or  for  animals  to 
drink,  but  not  to  cause  the  vile  odors  and  stench  above 
stated;  that  said  vile  odors  extended  a  distance  of  eighty 
rods  from  the  stream ;  that  in  hot  weather  said  odors  were  so 
.strong,  offensive,  and  unwholesome  as  to  require  the  plain- 
tiffs to  keep  the  windows  and  doors  of  their  dwellings  closed 
to  exclude  them,  greatly  to  the  discomfort  of  themselves  and 
families ;  that  if  the  said  pollution  of  the  stream  by  appel-\ 
lant  shall  be  permitted,  it  will  lessen  the  value  of  appellees'  \ 
farm  $5  to  $10  per  acre;  that  by  reason  of  the  pollution  ^ 
of  said  water  by  the  appellant,  the  rental  value  of  appellees' 
farm  has  been  decreased,  in  the  period  prior  to  the  com- 
mencement of  this  suit,  the  sum  of  $250,  and  the  appellees 
have  been  damaged  thereby  $250;  that  at  the  commence- 
ment of  this  suit  appellant  was  discharging  substantially  all 
of  said  corruptible  matter  into  said  stream,  and  was  then  \ 
proposing  and  asserting  its  right  t/)  pnn-rinue  to  do  so ;  that  ] 

appellant  since  1898,  by  the  use  of  purifying  devices,  has 
diminished  the  amount  of  deleterious  matter  discharged 
into  the  stream  and  has  lessened  the  odors  therefrom,  but 
still  continues  and  will  still  continue  to  discharge  therein 
such  quantities  of  said  waste  matter  as  will  materially  in- 
crease the  poUuiioiLof  said  stream  and  cause  the  accumula- 
tion of  putrescible  matfer  and  the  emanation  therefrom  of 
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strong,  offensive,  and  noxious  odors,  to  the  injury  of  the 
plaintiffs;  that  said  odors  injuriously  and  materially  affect 
the  citizens  and  o^vners  and  occupants  of  lands  along  said 
stream,  including  the  appellees,  and  materially  lessen  their 
comfort  and  happiness,  and  affect  the  appellees  in  a  manner 
peculiar  to  themselves  and  different  from  the  general  pub- 
lic ;  that  said  conditions  constitute  a  nuisance  and  the  dam- 
ages are  immeasurable  by  a  pecuniary  standard ;  that  appel- 
lant, in  the  construction  of  its  plant  in  1893,  expended 
$90,000  in  permanent  structures,  and,  before  beginning  the 
construction  and  during  its  progress,  appellees  had  knowl- 
edge that  appellant  proposed  to  expend  a  large  sum  of 
money  in  the  erection  and  fitting  of  its  mill  and  that  it  pro- 
posed to  manufacture  paper  from  straw,  but  appellees  made 
no  objection  to  such  structures  and  contemplated  business, 
and  donated  a  quantity  of  straw  to  appellant  to  induce  sucli 
location  and  business ;  but  appellees  were  not  informed  and 
did  not  know  or  believe  that  the  business  would  pollute  the 
waters  of  the  stream ;  that  appellant  operates  its  mill  in  a 
careful  and  skilful  manner,  and  that  use  of  said  stream 
as  an  outlet  for  part  of  the  waste  water  is  a  necessary  use  of 
said  stream,  and  conducted  in  a  skilful  manner,  and  the  con- 
sequent pollution  of  the  stream  is  without  malice  or  desire 
to  injure  the  plaintiffs  or  other  persons ;  but  it  is  reasonably  \ 

practicable  for  appellant  to  still  further  largely  reduce  the 
amount  of  deleterious  matter  carried  into  the  stream;  that 
to  deprive  appellant  altogether  from  the  use  of  said  stream 
for  drainage  from  its  mill  would  compel  appellant  to 
abandon  the  business  of  paper  making  and  thus  render  its 
plant  of  but  little  value ;  that  the  defendant  owns  no  land 
bordering  on  said  stream;  that  its  factory  and  land  is 
situate  a  short  distance  away  and  its  said  waste  water 
is  discharged  into  said  stream  through  pipes  laid  across 
lands  leased  for  that  purpose. 

The  foregoing  is  in  substance  the  facts  specially  found, 
and    upon    which    the    court    concluded  the  law  to  be: 
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(1)  That  the  plaintiff  should  recover  from  the  defendant 
$250  as  damages  up  to  the  commencement  of  this  action, 
together  with  costs  herein  expended;  and  (2)  that  the 
defendant  should  be  enjoined  from  discharging  into  Bran- 
djwine  creek  the  putrescible  and  fermentable  or  otherwise 
deleterious  waste  from  its  said  strawboard  works  at  Green- 
field in  such  quantities  as  to  have  any  material  deleterious 
effect  upon  the  waters  of  said  stream." 

The  errors  assigned  and  not  waived  by  failure  to  present 
them  arise  upon  appellant's  exceptions  to  the.  conclusions 
of  law  and  the  overruling  of  its  motion  for  a  new  trial. 

In  the  discussion  it  is  not  denied  tliat  the  defendant's 
pollution  of  the  waters  of  Brandywine  creek  has  injured 
the  plaintiffs  in  the  enjoyment  of  their  homes  and  property, 
but  it  is  denied  that  the  plaintiffs  are  entitled  to  injunc- 
tion, or  to  damages  for  such  injuries,  however  actual  and 
substantial,  for  the  reason  that  the  defendant's  straw-paper 
making  is  a  lawful  business,  conducted  skilfully  and  with- 
out negligence  or  malice,  and  a  discharge  of  its  waste  into 
Brandywine  creek — ^the  only  practicable  natural  drainage 
— is  absolutely  necessary  to  the  operation  of  the  mill. 

It  is  urged  that  such  use  of  the  stream,  under  like  cir- 
cumstances, is  the  lawful  right  of  the  superior  proprietor 
and  that  detriment  to  the  lower  lands  from  the  incidental 
corruption  of  the  waters  of  the  stream,  is  damnum  absque 
injuria.  We  think  it  is  universally  held  that  land  on  a 
lower  level  owes  a  natural  servitude  to  that  on  a  higher  ' 

level  in  respect  to  receiving  the  waters  that  naturally  flow  / 
down  to  it  in  such  state  of  increased  impurity  as  is  imposed 
by  upper  inhabitants  from  the  ordinary  use  of  tlieir  lands 
for  domestic  purposes.  Every  owner  is  entitled  to  the  free 
use  and  enjoyment  of  his  property  within  reasonable 
bounds.  He  may  do  by  his  own  land,  in  its  use  and  de- 
velopment, as  he  pleases,  and  is  not  answerable  for  the  ele- 
ments and  forces  of  nature  that  may  by  natural  processes 
affect  an  inferior  estate.    And  he  is  not  confined  to  the  sur- 
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face.  He  may,  with  a  careful  r^ard  for  the  rights  of  his 
DeighboTB,  develop  and  utilize  the  natural  resources  of  his 
land.  He  may  sink  deep  wells  and  bring  subterranean 
mineral  water  to  the  surface  and,  having  used  the  water  for 
baths  in  a  sanitarium,  may  discharge  it  where  by  natural 
flowage  it  will  find  its  way  to  lower  lands ;  and  there  is  no 
liability,  as  in  Barnard  v.  Sherleyj  135  Ind.  547,  24  L 
R.  A.  568,  41  Am.  St.  454.  Or  he  may  excavate  for  ooal 
and,  if  water  is  encountered,  it  may,  whether  pure  or  im- 
pure, be  raised  and  discharged,  in  its  natural  state,  upon 
the  surface  where  by  gravitation  it  will  find  its  way  into  a 
pure  stream,  rendering  the  waters  thereof  wholly  unfit  for 
domestic  purposes ;  and  there  can  be  no  redress,  as  in  Penn- 
sylvania Coal  Go.  V.  Sanderson,  113  Pa.  St.  126,  6  AtL 
453.  The  same  rule  recognizes  the  right  of  cities  located 
upon  the  banks  of  a  stream  to  discharge  therein  the  city 
sewage,  to  the  defilement  of  the  water,  when  such  discharge 
is  necessary  as  the  only  practicable  means  of  dispatching 
the  sewage.  Oity  of  Richmond  v.  Test,  18  Ind.  App.  482 ; 
City  of  Valparaiso  v.  Hagen,  153  Ind.  337. 

The  principle  underlying  this  class  of  cases  is  that  the 
public  has  a  general  interest  in  the  business  carried  on,  as     i 
in  being  cured  of  disease  by  mineral  water  baths,  and  in    /\ 
procuring  coal  for  fuel,  and  in  promoting  city  sanitation; 
and  since  the  business  is  of  a  character  that  it  can  not  be 
conducted  at  any  other  place  than  where  nature  has  located  *      ^ 
it,  or  where  public  necessity  requires  it  to  be,  individual  ' 
rights  must  yield  to  the  public  good. 

The  principle  of  these  cases,  however,  is  not  applicable 
to  the  case  before  us.  Here  appellant  is  not  engaged  in  the 
development  of  any  natural  resource  or  in  any  usual  or 
ordinary  use  of  its  own  land.  Its  sole  business  is  the  manu- 
facture of  articles  of  commerce  for  its  own  profit.  It  is 
engaged  in  a  business  that  may  be  carried  on  elsewhere  less 
injuriously  to  the  rights  of  others.  It  is  engaged  in  bring*- 
ing  to  its  mill,  not  from  its  own  premises  but  from  else- 
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wliere,  materials  from  it^ich  by  artificial  meanfl  it  evolves 
potresoent  matter  which  it  oasts  into  Brandywine  ei^edk,  to 
the  smous  and  substantial  injury  of  lower  propriet(H«. 
This,  appellant  has  no  right  to  do.  ^ 

No  court,  so  far  as  we  have  observed,  has  gone  so  far  as 
to  recognize  the  right  of  a  manufacturer  to  establish  his  plant 
upon  the  banks  of  a  non-navigable  stream  and  pollute  its 
waters  by  a  business  wholly  brought  to  the  place,  entirely  J^ 
disconnected  with  any  use  of  the  land  itself,  and  which  he 
may  just  as  weU  conduct  elsewhere,  without  responding  in 
damages  to  those  injured  theoreby  and  to  injunction  if  the 
injury  done  is  substantial  and  continuing.  See  Indian- 
apolis Water  Co.  v.  American,  etc.,  Co,,  63  Fed.  970 ;  Robb 
V.  Carnegie,  146  Pa.  St.  324,  14  Atl.  329,  22  AtL649; 
Lentz  V.  Camegioy  145  Pa.  St.  612,  28  AtL  219 ;  Baltimore, 
etc,  Co.  V.  Fifth.Baptist  Church,  108  U,  S.  317,  2  Sup.  Ct. 
719,  27  L.  ed.  739  ;•  Barton  v.  Union  Cattle  Co.,  28  Neb. 
350,  44  K  W.  454,  7  L.  R  A.  457 ;  Mississippi  Mills  Co. 
V.  amifk,  69  Miss.  299,  11  South.  26,  30  Am.  St  546. 

vThe  fact  that  appellant  has  expended  a  large  sum  of 
money  in  the  construction  of  its  plant  and  that  it  conducts^ 
its  business  in  a  careful  manner  and  without  malice  «an 
make  no  difference  in  its  rights  to  the  streanDCJBefore  lo- 
cating the  plant  the  owners  were  bound  to  know  that  every 
riparian  proprietor  is  entitled  to  have  the  waters  of  the 
stream  that  washes  his  land  come  to  it  without  obstruction, 
diversion,  or  corruption,  subject  only  to  the  reasonable  use 
of  the  water,  by  those  similarly  entitled,  for  such  domestic 
purposes  aa  are  inseparable  from  and  necessary  for  the  free 
use  of  their  land;  and  they  were  bound  also  to  know  the 
character  of  their  proposed  business,  and  to  take  notice  of 
the  size,  course,  and  capacity  of  the  stream,  and  to  deter- 
mine for  themselves  and  at  their  own  peril  whether  they 
should  be  able  to  conduct  their  business  upon  a  stream  of 
the  size  and  character  of  Brandywine  creds  without  injury 
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make  available  as  a  defense  in  such  proceedings.  Palmer 
V.  Hayes,  93  Ind.  189 ;  Martin  v.  Orr,  96  Ind.  27 ;  Board, 
etc.,  V.  Dickinson,  153  Ind.  682. 

And  for  the  same  reason  he  should  not  be  permitted  to 
enjoin  a  threatened  irregular  and  illegal  step  in  the  pro- 
cedure of  municipal  improvement  when  there  exists  under 
the  law  regulating  such  procedure  a  right  to  have  such 
irregularity  corrected  and  rendered  harmless. 

Sections  three,  five,  six,  and  seven  of  the  Barrett  law 
must  be  construed  together,  and  so  construed  they  give  to 
the  abutter  an  opportunity  to  be  heard  before  a  tribunal 
empowered,  and  duty  bound,  to  adjust  all  questioned  as- 
sessments to  the  basis  of  actual  special  benefits  received  by 
the  improvement.    See  Adams  v.  City  of  Shelbyville,  supra. 

If  appellant  avails  herself  of  this  remedy  she  may  avoid 
injury  even  though  the  primary  allotment  of  the  cost  by  the 
city  engineer  is  placed  at  a  sum  greater  than  her  benefits, 
and  it  i8  firmly  settled  in  jurisprudence  that  where  a  party 
has  a  clear  and  adequate  remedy  at  law  he  is  denied  the  ex- 
traordinary remedy  of  injunction.  Ploughs  v.  Boyer,  38 
Ind.  113,  115 ;  Cashey  v.  City  of  Oreensburg,  78  Ind.  233, 
238;  Smith  v.  Goodnight,  121  Ind.  312,  315;  Martin  v. 
Murphy,  129  Ind.  464,  467. 

In  McKee  v.  Town  of  Pendleton,  154  Ind.  652,  it  was 
held  that  a  complaint  averring  like  acts  and  like  intentions 
by  town  officers  was  sufficient  to  sustain  injunction,  but  it 
should  be  noted  that  in  the  McKee  case  there  was  no  aver- 
ment that  the  officers  had  proceeded  and  would  accomplisli 
the  improvement  under  the  provisions  of  any  law  of  this 
State,  and  that  decision  rests  upon  this  groimd. 

The  demurrer  to  the  complaint  was  properly  sustained. 
Judgment  affirmed. 

Dissenting  Opinion. 

Baker^  C.  J. — I  dissent.  In  the  cases  of  Adam^  v.  City 
of  Shelbyville,  154  Ind.  467,  and  City  of  Indiunapolis  v. 
Holt,  ante,  222,  I  have  fully  expressed  my  views  regarding 
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the  constitutionality  of  the  street  improvement  laws  of  this 
State.  I  do  not  deem  it  needful  to  add  anything  to  those 
views.  But  I  desire  to  note  the  contrast  between  the  pres- 
ent decision  and  that  of  McKee  v.  Town  of  Pendleton, 
154  Ind.  652.  In  that  case  the  town  was  threatening  to 
construct  a  street  improvement  and  collect  the  cost  from  the 
abutters  bv  frontage.  It  was  held  that  the  complaint  stated 
a  good  cause  of  action  for  injunction.  In  this  case  the  com- 
plaint charges  that  the  city  is  threatening  to  construct  a 
street  improvement  and  collect  the  cost  from  the  abutters 
by  frontage, — and  further  shows  that  the  city  claims  that 
such  procedure  is  authorized  by  the  Barrett  law.  The  city's 
demurrer  to  the  complaint  admitted  the  facts  to  be  true  that 
were  well  pleaded,  and  this  includes  the  averments  of  in- 
tent The  plaintiff  was  bound  by  the  statement  of  facts 
in  her  complaint,  but  not  by  her  statement  of  her  adver- 
sary's conclusions  of  law.  The  present  decision  holds  an 
ordinance  to  be  legal  in  which  the  city  has  determined  upon 
an  illegal  method.  Under  the  McKee  case,  supra,  I  think 
the  ordinance  of  the  city  of  Crawfordsville  should  be  held 
unlawful.  How  can  this  court  decide  as  a  matter  of  law 
that  the  city  will  hereafter  abandon  its  unlawful  intent, 
admitted  as  a  question  of  fact  ?  Is  it  the  presumption  that 
the  city,  like  the  king,  can  do  no  wrong  ? 


Tackett  bt  al.  v.  Stevenson. 

[No.  18,961.    Filed  November  18,  1900.] 

iHJtnTcnoN. — Legal  Remedy. — Counties. — Contracts  of  Employment. 
—Aeeounts. — An  action  by  a  taxpayer  will  not  lie  to  enjoin  the 
county  commissioners  from  entering  into  a  contract  employing  a 
person  to  prepare  an  index  to  certain  county  records,  since  §7858 
Bums  1894,  provides  an  adequate  legal  remedy. 

From  the  Decatur  Circuit  Court.    Reversed. 

Cortez  Ewing  and  Davison  Wilson,  for  appellants. 
Hugh  Wickens  and  /.  E.  Oshom,  for  appellee. 
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Bakes^  C.  J. — ^Appellee,  as  a  taxpayer  of  Decatur 
county,  b^an  this  suit  to  annul,  and  to  enjoin  appellants 
from  executing,  a  contract  whereby  the  board  of  conunia- 
sioners  of  Decatur  county  employed  appellant  Tackett  to 
prepare  a  general  index  of  certain  records  in  the  office  of  the 
clerk  of  the  Decatur  Circuit  Court.  The  error  assigned 
is  the  overruling  of  a  demurrer  to  the  complaint. 

The  conimissioners  were  acting,  or  at  least  assuming  to 
act,  under  §7863  Bums  1894,  §5766  R.  S.  1881  and  Homer 
1897.  That  section  would  require  appellant  Tackett  to  file 
his  account  with  the  board  at  least  ten  days  before  the  be* 
ginning  of  the  term  at  whi<;h  he  expected  to  demand  pay 
for  his  services,  and  would  afford  appellee  or  any  other 
taxpayer  of  the  county  the  right  to  contest  the  claim  before 
the  board ;  and  the  statute  providing  for  appeals  from  deci- 
sions of  the  board  would  furnish  appellee,  if  unsuccessful 
before  the  board,  an  opportunity  to  be  heard  fully  in  tho 
circuit  court.  Inasmuch  as  a  plain  and  adequate  legal 
remedy  is  provided  by  statute,  that  remedy  must  be  pur- 
sued and  injunction  will  not  lie.  Board,  etc.,  v.  Dich' 
inson,  163  Ind.  682. 

Judgment  reversed,  with  directions  to  sustain  the  de- 
murrer to  the  complaint. 


Webber  v.  Harding. 


^  [No,  1»,507.    Piled  November  18^  1900.] 

^^^^  ■  Appbal  and  EoROR.^Motuma.—Record.'^Vniete  motions  to  strike 
\5&  ^^  ^^  pleading  or  exhibits  are  not  made  part  of  the  record  by  bill  of 
1^^..^^  exceptions  or  hj  order  of  oourt  they  oaaaot  be  considered  on  appeal. 

CBDcmAL  Law.— Jfidtc^m«n^ — Justices  of  ths  Peace.  —PoUoe  Judge, — 
In  a  criminal  prosecation  begun  before  a  justice  of  the  peace  or 
police  judge  it  is  not  necessary  that  the  charge  be  made  by  indict- 
ment or  information,  but  the  same  may  be  made  by  complaint  mider 
oath  under  the  provisions  of  §1694  Bums  1894.    p.  4i^. 

Same. — Prostitution. — Judgments. — Police  Judge. — A  judgment  ren- 
dered by  a  police  judge,  finding  defendant  guilty  of  prostitution 
and  fixing  her  punishment  at  a  fine  of  |5  and  imprisonment  in  the 
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oount7  workhouse  lor  twenty  days  and  tha^  aha  stand  oommitted 
to  the  workhouse  until  such  fine  should  be  paid  or  replevied,  was 
sufficiently  certain,  and  was  within  the  power  and  jurisdiotlon  of 
such  court  under  the  provisions  of  §8887  et  seg.  Bums  1894. 
pp,  41^,  41S, 

CmuDfaL  Law.— f^osh'hi^ion.— CantfOiiHonaZ  Lam^^-B^cAion  2090 
Bums  1894,  prohibiting  femalea  from  living  in  and  frequenting 
houses  of  ill  fame  is  not  unconstitutional  as  being  an  invasion  of 
personal  liberty,    p.  4IS, 

Saxb.— lfith'mies.^£!eri(.— The  omission  of  the  seal  of  the  court  from 
a  mittimus  is  a  mere  irregularity,  and  does  not  render  the  mittimus 
void.    p.  413. 

Sake. ^^odeos  Corpus.— A.  mittimus  issued  pursuant  to  a  judgment 
rendered  by  a  police  judge  in  a  case  in  which  he  had  jurisdiction  of 
the  subject-matter  of  the  action  and  of  the  person  of  the  defend- 
ant camiot  be  inquired  into  by  a  writ  of  habeas  carpus,   p.  4^» 

From  the  Marion  Superior  Court     Affirmed. 

Henry  W,  Bullock,  for  appellant. 
Taylor  E.  Oroninger,  for  appellee. 

DowxiNo,  J. — This  is  a  proceeding  upon  a  writ  of 
habeas  corpus  to  obtain  the  discharge  of  the  appellant  from 
imprisonment  in  the  Marion  county  workhouse.  The  peti- 
tion charges  that  the  appellant  is  restrained  of  her  liberty 
by  the  appellee  in  said  workhouse,  by  virtue  of  an  alleged 
mittimus.  It  avers  that  the  imprisonment  of  the  appellant 
is  illegal  for  the  following  reasons:  (1)  She  was  never 
lawfully  tried,  convicted,  or  sentenced  by  any  court  having 
jurisdiction  over  her;  (2)  no  indictment  or  presentment 
was  ever  found  against  her  by  a  grand  jury,  nor  was  an 
information  filed  against  her;  (3)  no  trial  was  had  in  her 
presence,  nor  was  any  judgment  pronounced  or  entered  in 
her  presence;  (4)  no  judgment  of  any  kind  was  rendered 
before  the  mittimus  was  issued ;  (5)  the  term  for  which  she 
was  committed  was  uncertain,  and  exceeded  the  authority 
of  the  court  which  tried  her;  (6)  there  was  no  judgment 
defining  the  crime  of  which  she  was  found  guilty;  (7)  no 
warrant  for  her  arrest  was  issued  to,  or  served  by,  the 
proper  officer;  (8)  the  supposed  judgment  against  the  ap- 
pellant, and  the  mittimus  issued  thereon,  are  insufficient, 
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in  form  and  substance,  because  of  their  failure  to  state  the 
offense;  and  (9)  no  judgment  was  rendered  against  her, 
nor  was  any  writ  lawfully  issued  for  her  commitment  to  the 
workhouse. 

The  court  awarded  the  writ,  and  the  appellee  made  his 
return  thereto  under  oath.  The  return  allied  that  the  ap- 
pellant had  been  properly  charged  upon  affidavit,  before  the 
police  judge  of  the  city  of  Indianapolis,  in  the  county  of 
Marion  and  State  of  Indiana,  with  living  in,  and  frequent- 
ing a  house  of  ill  fame,  in  the  said  city  of  Indianapolis; 
that  the  cause  came  on  for  trial  before  said  police  judge 
October  16,  1900;  that  the  appellant  was,  by  the  judgment 
of  the  said  police  judge  duly  given,  convicted  of  said  of- 
fense, and  fined  $5  with  costs,  and  that  it  was  further  ad- 
judged that  she  be  confined  in  said  workhouse  until  said 
fine  and  costs  be  paid  or  replevied ;  that  the  appellant  failed 
to  replevy  such  costs;  and  that  said  police  judge,  by  his 
writ  of  mittimus,  committed  the  appellant  to  the  Marion 
county  workhouse.  Copies  of  the  affidavit,  warrant,  docket ' 
entry,  judgment,  and  mittimus  are  filed  with,  and  made 
parts  of,  the  return. 

The  affidavit,  a  copy  of  which  was  so  filed  as  an  exhibit, 
charged  the  appellant  with  living  in  and  frequenting  a 
house  of  ill  fame  (giving  its  location  by  street  and  num- 
ber) in  the  said  city  of  Indianapolis.  The  docket  entry 
and  judgment  were  in  these  words:  "State  of  Indiana  v. 
Emma  Webber.  No,  82.  On  the  16th  day  of  October, 
190-,  came  John  Shine,  and  filed  an  affidavit  charging 
the  defendant  with  the  misdemeanor  of  prostitute,  upon 
which  a  warrant  was  issued  and  delivered  to  the  superin- 
tendent of  the  Indianapolis  police  force,  of  the  city  of 
Indianapolis,  for  the  arrest  of  the  defendant,  and  the  said 
superintendent  now  returns  the  same  served,  by  bringing 
the  defendant  into  court;  and  the  defendant,  having  been 
arraigned,  for  plea  says  she  is  guilty  as  charged  in  said 
affidavit ;  and  a  trial  having  been  had,  the  evidence  heard. 
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and  the  court  fully  advised  in  the  premises,  it  is  now  con- 
sidered and  adjudged  by  the  court  that  the  defendant — 
guilty  as  charged  in  said  afEdavit,  and  for  her  punishment 
the  court  does  assess  that  the  said  defendant  be  imprisoned 
in  the  workhouse  of  Marion  county  for  twenty  days;  and 
that  she  make  her  fine  to  the  State  of  Indiana  in  the  sum 
of  $5,  and  that  she  pay  the  costs  of  the  prosecution  taxed 
at  $10,  and  that  the  defendant  stand  committed  in  the 
workhouse  of  Marion  county  until  said  fine  shall  be  paid 
or  replevied.  Trial  and  judgment  rendered  Oct.  16,  1900.'' 
The  mittimus  is  regular  in  form,  and  follows  the  judg- 
ment. 

The  appellant  moved  to  strike  out  the  copies  of  the  aflS- 
davit,  warrarit,  and  judgment,  for  the  reason  that  they  did 
not  correspond  with  the  aflSdavit,  warrant,  and  judgment 
mentioned  in  the  retiim,  and  for  the  further  reason  that 
the  copy  of  the  judgment  set  out  is  different  from  the  judg- 
ment referred  to  in  the  mittimus.  This  motion  was  over- 
ruled. The  appellant  then  excepted  to  the  suflBciency  of  the 
return  upon  various  grounds.  All  of  these  exceptions  were 
overruled,  and,  the  appellant  electing  to  stand  upon  them, 
and  refusing  to  plead  further,  judgment  was  rendered 
against  her. 

The  errors  assigned  are  the  rulings  of  the  court  on  the 
motion  to  strike  out  the  exhibits  filed  with  the  return,  and 
on  the  exceptions  to  the  sufficiency  of  the  return. 

Motions  to  strike  out  pleadings,  exhibits,  and  the  like, 
must  be  brought  into  the  record  by  bill  of  exceptions,  or  be 
made  a  part  of  the  record  by  the  order  of  the  court.  The 
first  error  assigned  cannot  be  considered  for  the  reason  that 
it  is  not  properly  presented  by  bill  of  exceptions,  or  by 
such  order.  Balue  v.  Richardson,  124  Ind.  480;  Dudley 
V.  Pigg,  149  Ind.  363,  368,  369 ;  Elliott's  App.  Proc.  §190; 
Ewbank's  Manual,  §26. 

The  exceptions  to  the  sufficiency  of  the  return  were,  we 
think,,  properly  overruled.    While  the  return  of  the  appel- 
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lee  to  the  writ,  and  the  exhibits  filed  with  it,  contain  many 
slight  defects  and  irregularities,  they  set  forth  enough  to 
show  that  the  appellant  was  lawfully  restrained  of  her 
liberty,  and  that  she  was  not  entitled  to  be  discharged  from 
the  custody  of  the  appellee,  as  the  superintendent  of  the 
Marion  county  workhouse.  It  appears  from  the  judgment 
that  the  appellant  was  present  in  person  in  the  police 
court,  that  she  made  no  objection  to  the  warrant  of  arrest, 
that  she  pleaded  guilty  to  the  charge  against  her,  that  she 
was  thereupon  adjudged  guilty,  that  her  punishment  was 
fixed  at  twenty  days'  imprisonment  in  the  Marion  county 
workhouse,  that  she  pay  a  fine  of  $5,  and  the  costs  of  the 
action  taxed  at  $10,  and  that  she  stand  committed  until  the 
fine  be  paid.  The  discrepancies  between  the  return  and 
the  exhibits  filed  with  it  constituted  no  ground  for  setting 
aside  the  return.  The  appellant  was  properly  charged  on 
complaint,  imder  oath,  with  the  misdemeanor  of  living  in 
and  visiting  houses  of  ill  fame.  It  was  not  necessary  that 
the  charge  should  be  made  by  indictment  or  information* 
§§1694,  1695,  1697,  2090  Burns  1894;  1  Bishop's  Crim. 
Proc.(3rd  ed.),  §§149, 152, 153, 174, 175, 176 ;  2  Hawkins' 
Pleas  of  the  Crown,  Ch.  8,  §63 ;  12  Am.  &  Eng.  Ency.  of 
Law  (1st  ed.),  §406,  and  note  4;  2  Chitt/s  Gen.  Prac. 
155. 

The  police  judge  had  jurisdiction  of  the  offense  with 
which  the  appellant  was  charged.    §3889  Burns  Supp. 

In  the  trial  of  any  person  in  the  police  court  for  the 
violation  of  a  law  of  this  State,  the  court  has  the  power  to 
assess  a  fine  in  any  sum  not  exceeding  $500,  or  to  adjudge 
imprisonment  as  a  part  of  the  sentence  for  any  time  not 
exceeding  six  months  in  the  county  jail,  or  workhouse. 
§3890  Burns  1894. 

County  boards  are  authorized  to  establish  workhouses, 
and  any  person  convicted  of  an  offense  punishable  by  con- 
finement in  the  county  jail  may  be  sentenced  to  the  work- 
house instead.     §§8330,  8332  Bums  1894. 
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The  oominitment  in  this  case  was  for  twenty  days,  and 
until  the  iine  of  $5  should  be  paid  or  replevied.  This  was 
Rifficiently  certain,  and  was  within  the  power  and  jurisdic- 
tion of  the  police  judge  as  conferred  by  the  statute. 

The  objections  urged  against  the  conslitutionality  of  the 
statute  prohibiting  females  from  living  in  and  frequenting 
houses  of  ill  fame,  on  the  ground  that  it  is  an  unwarranted 
invasion  of  the  personal  liberty  of  the  citizen,  are  entirely 
without  merit. 

It  appears  from  an  inspection  of  the  record  that  the  ap- 
fiellant  was  c<mfined  in  the  workhouse  of  Marion  county,  of 
whidi  the  appellee  was  superintendent,  by  virtue  of  a  mit- 
timus issued  by  the  police  judge  of  the  city  of  Indianapolis. 
The  omission  of  the  seal  of  the  court  was  a  mere  irregu- 
larity and  did  not  render  the  mittimus  void.  Hunter  v. 
BumsviUej  etc.,  Co.,  66  Ind.  213;  Mount  joy  v.  State,  78 
Ind.  172;  Qualter  v.  Slate,  120  Ind.  92;  Warmoth  v. 
Dryden,  125  Ind.  355. 

The  mittimus  was  issued  pursuant  to  a  judgment  ren- 
dered by  the  police  judge  in  a  case  in  which  he  had  jurisdic- 
tion of  the  subject-matter  of  the  action,  and  of  the  person 
of  the  defendant.  The  jurisdiction  of  the  court,  therefore, 
was  competent,  and  its  judgment  final.  Under  these  cir- 
cumstances, no  inquiry  can  be  made  into  the  legality  of  the 
judgment,  or  process  whereby  the  appellant  is  in  custody, 
nor  can  she  be  dischai^ed  before  the  term  of  her  commit- 
ment has  expired.  §1133  Bums  1894;  Willis  v.  Bayles, 
105  Ind.  363 ;  McLaughlin  v.  Etchdson,  127  Ind.  474,  22 
Am.  St.  65S.  We  find  no  error  in  the  record.  Judgment 
afibmed* 
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Thb  Statb,  ex  rel.  Rhodes,  v.  The  Indiana  Boabd 

OP  Pharmacy. 

(No.  19,436.    Filed  November  16,  1900.] 

Appeal  and  E«BOn.— Mandamus.— Alternative  Writ— A  judgment 
on  demurrer  to  an  alternative  writ  of  mandate  will  not  be  reversed 
on  appeal  because  the  demurrer  was  addressed  to  the  alternative 
writ  instead  of  the  writ  and  petition,  unless  the  facts  exhibited  in 
the  petition  and  alternative  writ  entitled  the  relator  to  the  relief 
sought,    pp.  414,  416. 

Dbuggists. — lAcenses^Staie  Board  of  Pharmacy, — Mandamna, — An 
action  in  mandamus  will  not  lie  to  compel  the  board  of  pharmacy 
to  issue  an  applicant  a  license  without  examination  or  diploma,  under 
the  provision  of  the  pharmacy  act  of  1899  (Acts  1899,  p.  169),  requir- 
ing such  board  to  issue  a  license  to  any  person  who  at  the  time  of  the 
taking  effect  of  the  act  was  the  proprietor  or  manager  of  a  store  or 
pharmacy  in  which  physicians'  prescriptions  were  compounded, 
where  the  petition  showed  that  the  relator  became  the  owner  of  the 
pharmacy  on  June  19, 1899,  since  such  act  took  effect  April  37, 1899. 
pp.  415-417. 

From  the  Marion  Superior  Court.    Afftrmed. 

Ignatius  Brown,  I.  M.  Holmes  and  L.  M.  Brown,  for 
appellant. 

W.  L.  Taylor,  Attorney-General,  Merrill  Moores  and  (7. 
0.  Hadley,  for  appellee. 

Bakee,  C.  J. — On  relator's  petition  an  alternative  writ 
of  mandate  was  issued  to  compel  appellee  to  grant  relator  a 
license  as  a  registered  pharmacist  under  the  act  of  March  1, 
1899  (Acts  1899,  p.  159).  Appellee's  demurrer  to  the  alter- 
native writ  was  sustained.  On  relator's  refusal  to  plead 
further  final  judgment  was  rendered.  Sustaining  the  de- 
murrer to  the  writ  is  assigned  as  error. 

Relator  first  insists  upon  a  reversal  because  the  demurrer 
was  addressed  to  the  alternative  writ  and  not  to  the  writ  and 
petition.  Even  if  relator  were  correct  in  urging  that  the 
demurrer  presented  no  question,  the  judgment  would  not 
be  reversed  imless  the  facts  exhibited  in  the  petition  and 
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alternative  writ  entitled  relator  to  the  relief  sought.  Oar- 
rett  V.  Bissell  Chilled  Plow  Works,  154  Ind.  319. 

Relator  next  contends  that  the  facts  required  the  court 
to  order  the  issuance  of  a  license  to  him.  It  is  averred  that 
on  June  19,  1899,  relator  was  over  eighteen  years  of  age 
and  was  the  proprietor  of  a  pharmacy  in  which  physicians' 
prescriptions  were  compounded  and  sold ;  that  on  June  22, 
1899,  relator  applied  to  appellee  for  a  license  as  a  regis- 
tered pharmacist ;  that  his  application  was  made  under  the 
first  qualification  in  section  three  of  the  pharmacy  act 
which  became  a  law  by  its  terms  on  July  1,  1899 ;  that  he 
paid  the  fee  prescribed  in  the  act  and  demanded  a  license ; 
and  that  appellee  has  failed  and  refused  to  issue  him 
a  license. 

The  first  section  of  the  act  directs  ^That  on  the  taking 
effect  of  this  act  the  Governor  of  Indiana  shall  appoint 
five  pharmacists  *  *  *  who  shall  constitute  a  board 
to  be  styled  the  Indiana  Board  of  Pharmacy".  The  second 
section  provides  for  the  organization  and  meetings  of  the 
board.  The  third  section,  to  the  end  of  the  first  qualifica- 
tion, reads:  "Upon  the  payment  of  such  fee  or  fees  as 
hereinafter  provided,  said  board  shall  grant  and  issue  a 
license  as  registered  pharmacist,  or  as  registered  assistant 
pharmacist,  to  any  person  not  less  than  eigliteen  years  of 
age,  as  hereinafter  provided,  for  two  years  or  the  unexpired 
portion  thereof  prior  to  the  next  regular  date  of  re-registra- 
tion, upon  producing  evidence  satisfactory  to  said  board 
of  one  of  the  following  qualifications,  to  wit:  For  regis- 
tered pharmacist.  First.  He  shall,  at  the  time  of  the  tak- 
ing effect  of  this  act,  be  the  proprietor  or  manager  of  a 
store  or  pharmacy  in  which  physicians'  prescriptions  are 
compounded."  The  fourth,  fifth,  sixth  and  seventh  sec- 
tions relate  to  the  fees  to  be  paid  by  applicants  for  license, 
rules  and  regulations,  and  compensation  of  members  of  the 
board.  The  eighth  section  declares  that  "On  and  after 
July  1,  1899,  it  shall  be  unlawful  for  any  person  to  con- 
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duct  a  Store  or  pharmacy  in  which''  etc.,  '^unless  there  be 
in  charge  a  registered  pharmacifit,  or  a  registered  assistant 
pharmacist,  under  the  proyisions  of  this  act."  The  ninth 
and  last  section  fixes  the  penalties  for  violations  of  section 
eight. 

Article  4,  §28,  of  the  Constitution:  ^'No  act  shall  take 
effect  until  the  same  shall  have  been  published  and  circu- 
lated in  the  several  counties  of  this  State  by  authority,  ex- 
oept  in  case  of  emergency;  which  emergency  shaU  be  de- 
clared  in  the  preamble  or  in  the  body  of  the  law."  Sec- 
tions 238,  239  Burns  1894,  §§238,  239  R  S.  1881  and 
Horner  1897 :  "It  shall  be  the  duty  of  the  several  clerks  of 
circuit  courts  in  this  State,  immediately  on  the  receipt  of 
the  laws  of  any  session,  to  transmit  to  the  Gk)vemor  a  cer- 
tificate stating  the  day  when  such  laws  are  so  received.  So 
soon  as  certificates  from  all  the  coimties  have  been  received, 
the  Governor  shall  issue  and  publish  his  proclamation,  an^ 
nouncing  the  date  at  which  the  latest  filing  took  place;  of 
the  facts  contained  in  which  proclamation  all  courts  shall 
take  notice."  The  pharmacy  act  did  not  contain  an  emer- 
gency clause.  The  Governor's  proclamation,  issued  and 
published  on  April  27,  1899,  announced  that  the  latest 
filing  occurred  on  April  27,  1899.  Therefore,  the  law  took 
effect  on  April  27,  1899,  unless  the  act  itself  fixes  a  later 
date  for  that  event.  Under  relator's  petition  and  the  alter- 
native writ,  showing  that  rdator  became  the  owner  of  a 
pharmacy  on  June  19,  1899,  relator  was  not  entitled  to  a 
license  without  examination  or  diploma,  unless  he  was  such 
owner  before  the  law  took  effect.  Relator  contends  that 
section  eight  fixes  the  date  at  July  1,  1899.     This  secticm 

merely  provides  that  on  and  after  July  Ist  it  shall  be  un- 
lawful to  conduct  a  pharmacy  without  a  license.  One 
would  naturally  expect  that,  in  view  of  section  eight,  the 
other  paints  of  the  act  would  afford  pharmacists  opportunity 
to  put  their  businesses  on  a  lawful  basis  by  July  1st.  And 
such  is  found  to  be  the  case.     Section  three  contains  this 
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provision:  "All  persons  desiring  registration  without  ex- 
amination shall  make  application  to  the  board  prior  to  July 
1.  1899."  Section  one  directs  the  Governor  to  appoint  the 
board  "on  the  taking  effect  of  this  act".  Section  two  allows 
fifteen  days  after  appointment  for  the  organization  of  the 
board.  The  contention  that  the  board  could  not  be  ap- 
pointed until  July  1st  and  might  take  to  July  15th  to  or- 
ganize is  inconsistent  with  the  provisions  requiring  applica- 
tions like  the  relatorjls  to  be  "filed  with  the  board  before  July 
1st  and  making  it  unlawful  to  conduct  a  pharmacy  without 
a  license  on  and  after  July  1st.  The  act  took  effect  on 
April  27,  1899. 
Judgment  affirmed. 
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[No.  18,848.    FUed  November  30,  1900.]  |i||  ^ 

BxmwKYB,'-E»iaJblithmeni.—When  Partially  Within  City  Limits,'^ 
Where,  in  a  proceeding  to  establish  a  highway,  before  the  act  of 
1899  (Acts  1899,  p.  116)  came  icrto  effect,  it  appeared  that  a  part  of 
the  proposed  highway  Uy  within  the  corporate  limits  of  a  city,  the 
conrt,  on  appeal  from  the  board  of  oommiasionem  establishing  the 
highway,  erred  in  overruling  a  motion  to  dismiss  the  petition,  since 
the  board  had  no  juriadiotion  of  that  part  of  the  proposed  highway 
within  the  city  limits. 

From  the  Hamilton  Circuit  Court.     Reversed. 

F.  E.  OamUj  T.  P.  Davis  and  J.  L.  Oavin,  for  appellants. 
J.  A.  Roberts  and  Meade  Vestal,  for  appellees. 

Bakeb,  C,  J.— On  September  8,  1897,  under  §§6742- 
6753  Bums  1894,  §§6015-6026  R.  S.  1881  and  Homer 
1897,  appellees  filed  a  petition  with  the  board  of  commis- 
Bioners  of  Hamilton  county  for  the  location  of  a  highway 
on  the  half-section  line  running  north  and  south  through 
a  certain  section.  The  north  thirty  rods  of  the  proposed 
line  forms  a  part  of  the  east  boundary  of  the  city  of  Nobles- 

VoL.  166—27 
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ville,  80  that  the  west  half  of  a  considerable  part  of  the  pro- 
I)osed  road  lies  within  the  city  limits.  Lands  of  the  appel- 
lants will  be  taken  by  the  opening  of  the  road.  Viewers 
were  appointed,  and  they  found  the  proposed  highway  to 
be  of  public  utility  and  laid  out  the  same  thirty  feet  in 
width  upon  the  line  described  in  the  petition.  In  response 
to  the  notice  appellants  appeared,  and  at  their  first  appear- 
ance filed  a  verified  motion  to  dismiss  the  petition  on  the 
ground  that  a  portion  of  the  highway  lay  within  the  cor- 
porate limits  of  the  city.  The  board  overruled  the  motion. 
Appellants  then  filed  remonstrances  for  damages.  Re- 
viewers reported  against  the  remonstrants,  and  thereupon 
the  board  entered  a  judgment  establishing  the  road  and 
ordering  it  to  be  opened  and  kept  in  repair.  On  appeal  to 
the  Hamilton  Circuit  Court  appellants  renewed  their  mo- 
tion to  dismiss.  Appellees  filed  a  verified  showing  in 
opposition  to  the  motion,  in  which  they  stated  (1)  that 
appellants  are  not  residents  of  Noblesville  and  their  lands 
do  not  border  upon  that  part  of  the  proposed  road  located 
within  the  corporate  limits,  and  (2)  that  a  petition  signed 
by  several  residents  of  Noblesville  has  been  filed  with  the 
common  council  of  the  city  praying  for  the  location  and 
opening  of  a  street  upon  the  part  of  the  proposed  road 
that  lies  within  the  city,  and.  that  the  council  has  referred 
the  petition  to  the  committee  on  streets  and  alleys;  Acting 
on  the  verified  motion  and  counter-showing,  the  court  over- 
ruled the  motion.  The  motion,  the  counter-showing,  the 
court's  ruling  and  appellants'  exceptions  thereto  are  prop- 
erly embodied  in  a  bill  of  exceptions.  A  trial  was  then  had 
before  a  jury,  who  returned  a  verdict  in  favor  of  the  public 
utility  of  the  proposed  road  and  against  appellants'  claims 
for  damages.  Over  appellants'  motion  for  a  new  trial,  the 
court  entered  judgment  on  the  verdict.  Appellants  assign 
as  error  the  overruling  of  their  motion  to  dismiss  and  their 
motion  for  a  new  trial. 

In  1895   (Acts  1895,  p.  14),  the  legislature  amended 
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section  sixteen  of  the  highway  law,  §6743  Burns  1894, 
§5016  R.  S.  1881  and  Horner  1897,  by  adding  the  follow- 
ing proviso:     "And  provided  further,  that  whenever  the 
location  of  a  highway  is  petitioned  for  upon  and  along 
any  section  line,  which  forms  also  the  boundary  or  cor- 
porate limits  of  any  incorporated  city  or  town,  the  county 
commissioners  shall,  for  the  purpose  of  locating  such  high- 
way, have  jurisdiction  over  the  lands  and  lots  lying  within 
such  corporate  limits  and  immediately  affected  by  such 
proceedings  and  location;  and  the  owners  of  such  lands 
and  lots  so  affected  shall  have  the  same  rights  and  remedies 
in  the  matter  of  the  locating  of  such  highway  as  the  owners 
of  the  lands  lying  on  the  opposite  side  of  such  highway 
and  outside  of  said  incorporated  city  or  town."     In  1899 
(Acts  1899,  p.  116)  the  foregoing  proviso  was  amended  so 
as  to  give  the  commissioners  jurisdiction  "whenever  the  lo- 
cation of  a  highway  is  petitioned  for  upon  and  along  any 
Ime,  which  forms  also  the  boundary  or  corporate  limits 
of  any  incorporated  city  or  town."     These  statutes  but 
emphasize  the  fact  that  the  city's  original  exclusive  ju- 
risdiction over  its  own  territory,  conferred  by  the  legis- 
lature, can  be  taken  away  only  by  the  legislature.     State 
V.    Chicago,    etc.,    B.    Co.,    151    Ind.    474;    Town    of 
New  Castle  v.  Lake  Erie,  etc.,  R.  Co..  ante,  18.    Prior  to 
1895  the  location  of  a  highway  wholly  in  the  country  lay 
within  the  exclusive  jurisdiction  of  the  commissioners,  and 
of  a  highway  wholly  in  the  city  within  the  exclusive  juris- 
diction of  the  council.    At  that  time  no  provision  had  been 
made  by  the  legislature  whereby  the  commissioners  alone 
or  the  council  alone  or  the  two  jointly  were  authorized  to 
take  jurisdiction  of  one  highway  as  an  entirety  wliich  lay 
partly  in  the  country  and  partly  in  the  city.     When  this 
new  subject-matter  was  provided  for,  it  was  for  the  legis- 
lature to  place  jurisdiction  where  it  saw  fit.     Anderson 
V.  Endicutt,  101  Ind.   539;  Sauntman  v.   Maxwell,  154 
Ind.  114,  120.     The  petition  in  this  case  does  not  come 
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within  the, act  of  1895,  because  the  proposed  roiLd  is  not  on 
a  section  line;  nor  within  the  act  of  1899,  because  this  pro- 
ceeding had  been  begun  and  disposed  of  before  that  act 
came  into  effect. 

The  proposed  highway  is  an  entirety  and  was  established 
as  such.  The  judgment  appealed  from  is  an  entirety  and 
must  be  treated  as  such.  The  highway  established  must  be 
of  the  general  character  of  the  highway  petitioned  for. 
"The  order  for  the  location  of  the  highway  must  be  for 
such  a  way  as  the  one  described  in  the  petition."  Lowe  v. 
Brannan,  105  Ind.  247,  249,  citing  People  v.  Township 
Board,  12  Mich.  434;  Brannan  v.  Mecklenburg,  49  CaL 
672;  Damrell  v.  Board,  40  Cal.  154;  Robinson  v.  Logan, 
31  Ohio  St.  466.  "The  road  was  an  entirety.  As  such  it 
was  petitioned  for,  and  as  such  the  court  attempted  to  es- 
tablish it.  No  one  contemplated  that  a  part  at  each  end 
was  to  be  established,  while  an  essential  link  necessary  to 
connect  those  parts  was  wanting.  Without  attempting  to 
demonstrate  that  a  result  could  not  properly  be  held  to  have 
been  reached  which  was  not  contemplated  by  any  one,  it  is 
sufficient  to  say  that,  in  this  case,  the  court,  as  it  appears  to 
us,  did  not  acquire  jurisdiction."  Barnes  v.  Fox,  61  Iowa 
18,  15  N.  W.  581.  "The  proceeding  for  laying  out  the 
whole  road  must  be  regarded  as  an  entirety.  Among  the 
purposes  for  which  the  road  was  attempted  to  be  estab- 
lished, as  may  be  supposed,  was  the  affording  of  a  way  for 
travel  over  the  whole  line,  from  the  place  of  beginning  to 
the  road  which  was  referred  to  as  the  southern  terminus. 
We  cannot  assume  that  a  highway  over  a  part  of  the  line 
would  be  of  any  public  or  even  private  utility,  or  that  the 
supervisors  would  have  laid  out  any  road  if  they  had  not 
supposed  that  they  were  effectually  laying  out  the  whole.** 
Sonnek  v.  Town  of  Minnesota  Lake,  50  Minn.  558,  52  N. 
W.  961.  "These  powers  [of  cities  over  the  subject  of  high- 
ways within  the  corporate  limits]  are  exclusive;  and  the 
doctrine  is  that  statutes  conferring  in  general  terms  au- 
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thority  upon  oommissioners  of  highways  to  lay  out,  open, 
maintain  or  vacate*  roads,  do  not  give  an  authority  that  can 
be  exercised  within  the  territorial  limits  of  cities  and  vil- 
lages, although  located  within  the  towns  [townships]  for 
which  such  commissioners  of  highways  are  elected.  ♦  *  ♦ 
These  commissioners  of  highways,  then,  had  no  jurisdiction 
whatever  in  regard  to  highways  or  roads  within  the  incor- 
porated city  of  Minonk,  and  when  they  assumed  to  lay  out 
and  open  a  public  road  sixty  feet  wide  *  *  *  and  lo- 
cated thirty  feet  in  width  of  said  road  *  *  *  within 
the  territorial  limits  of  the  city,  their  action,  at  least  in 
respect  to  said  thirty  feet,  was  manifestly  null  and  void 
and  of  no  effect  whatever.'^  Shields  v.  Ross,  158  111.  214, 
41  N.  E.  985. 

Appellants  are  not  residents  of  Noblesville  and  their 
lands  lie  outside  the  city.  But  part  of  their  land  is  taken 
by  the  proposed  road  described  in  the  petition.  They  were 
entitled  to  compensation  if  their  damages  exceeded  their 
benefits.  The  reviewers  and  the  jury  found  that  their  dam- 
ages would  not  exceed  the  benefits  resulting  from  the  estab- 
lishment of  the  road  described  in  the  petition.  The  judg- 
ment appealed  from,  therefore,  determines  that  appellants, 
by  the  surrender  of  their  land  for  the  road,  paid  for  an  in- 
terest in  the  road  as  an  entirety.  Since  a  part  of  the  con- 
sideration fails,  the  judgment,  which  is  an  entirety,  can 
not  be  upheld.  ' 

Appellees  cite  the  cases  of  Sparling  v.  Dwenger,  60  Ind. 
72,  and  ChicagOj  etc.,  R,  Co.  v.  Sutton,  130  Ind.  405.  In 
each  of  these  cases  a  landowner  sought  to  enjoin  a  road 
supervisor  from  entering  upon  plaintiff's  land  to  open  a 
road  under  a  judgment  of  the  county  commissioners  estab- 
lishing the  road.  The  road  as  established  was  partly  in  the 
country  and  partly  in  the  city.  Plaintiff's  land  was  wholly 
in  the  country  and  not  contiguous  to  the  city.  Plaintiff  was 
legally  notified  of  the  pendency  of  the  proceeding,  and 
failed  to  appear  and  object  or  ask  for  damages.     It  was 
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held,  in  substance,  that  plkintiff  had  a*  complete  and  ade- 
quate remedy  at  law  in  the  proceeding  before  the  commis- 
sioners and  by  appeal;  that  plaintiff  sought  only  .to  exclude 
the  supervisor  from  his  land,  and  did  not  show  that  his  sit- 
uation was  at  all  different  from  what  it  would  have  been 
if  the  road  had  been  established  wholly  in  the  country ;  and 
that,  therefore,  injunctiqp  would  not  lie.  These  cases, 
whether  rightly  or  wrongly  decided,  are  not  in  point  here, 
because  appellants  are  pursuing  their  plain  and  adequate 
remedy  of  appeal. 

Judgment  reversed,  with  directions  to  sustain  the  mo- 
tion to  dismiss. 
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Shkrrin  et  al.  v.  Funn* 

[No.  18,860.    Filed  November  21,  1900.]* 

Cangblation  op  Instruments.— l^awdt—2)eed«.—9Mieh'n{7  Title, — 
A  complaint  to  obtain  the  cancelation  of  a  deed  executed  by  plain- 
tiff, and  to  quiet  his  title  to  the  land  described,  alleged  that  plaintiff, 
who  was  old  and  infirm,  conveyed  his  farm,  of  the  value  of  $6,000,  to 
his  daughter  and  her  husband  in  consideration  of  their  oral  promise 
to  give  him  a  home  with  them  on  the  land  so  long  as  he  should  live, 
and  to  support,  provide  for,  nurse,  and  take  care  of  him  when  sick, 
and  for  the  further  consideration  that  the  grantees  should  execute  to 
him  their  promissory  notes  for  $1,000  with  interest,  payable  at  such 
time  as  should  be  agreed  upon^  that  after  the  executior  of  the  deed 
the  grantees  failed  to  provide  him  with  a  home,  and  refused  to  execute 
their  notes  as  agreed.  Held,  that  the  facts  averred  showed  fraud 
and  were  sufficient  to  entitle  plaintiff  to  a  judgment  canceling  the 
deed  and  quieting  his  title  to  the  land.    pp.  J^S-J^S, 

QuiETiNQ  Title.— Dawiage«.—Comptatn^.— The  fact  that  damages 
were  claimed  for  the  use  of  the  land,  and  on  account  of  the  cutting 
and  removal  of  the  timber  therefrom,  did  not  render  an  action  to 
set  aside  a  deed  of  conveyance  to  the  land  and  quiet  the  title  there 
to  any  less  an  action  to  quiet  title,    p,  4^8. 

From,  the  Grant  Circuit  Court.     Affirmed. 

Austin  De  Wolf,  0.  A.  Henry  and  P.  H.  Elliotl,  for  ap- 
pellants. 

A.  E,  Steele,  W.  8.  Marshall  and  /.  A.  Kersey,  for  ap- 
pellee. 
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DowLiNo,  J. — Suit  by  the  appellee  against  the  appel- 
lants to  obtain  the  cancelation  of  a  deed  executed  by  appel- 
lee, and  to  quiet  his  title  to  the  land  therein  described. 
Complaint  in  two  paragraphs.  The  material  allegations  of 
the  first  paragraph  are  that  the  appellee  was  the  owner  in 
fee  simple  of  the  two  tracts  of  land  described  in  the  com- 
plaint, situated  in  Grant  county,  Indiana,  of  the  value  of 
$6,000;  that  the  appellant,  Huldah  M.  Sherrin,  is  the 
daughter  of  the  appellee,  and  that  her  codefendant,  Levi,  is 
her  husband;  that  the  appellants,  having  first  acquired  the 
confidence  of  the  appellee  by  simulated  kindness  to  him,  for 
the  purpose  of  cheating  and  defrauding  him,  and  depriving 
him  of  his  said  land,  and  aided  by  the  father  of  the  appel- 
lant Levi,  who  was  a  trusted  friend  of  the  appellee,  per- 
suaded the  appellee  to  convey  his  said  lands  to  the  appel- 
lants, jointly,  by  warranty  deed,  in  consideration  of  their 
oral  promise  to  give  him  a  home  with  them  on  said  lands 
so  long  as  he  should  live,  and  to  support,  provide  for,  nurse, 
and  take  care  of  him  when  sick,  and  for  the  further  con- 
sideration that  appellants  should  execute  to  the  appellee 
their  promissory  notes  for  $1,000,  bearing  interest  at  the 
rate  of  six  per  centum  per  annum,  and  payable  thereafter 
at  such  time  as  should  be  agreed  upon ;  that  at  the  time  of  , 
such  persuasion  appellee  was  growing  old,  he  was  in  feeble 
health,  he  was  easily  influenced  by  the  appellants,  he  con- 
fided in  their  honesty  and  affection,  and  he  fully  relied 
upon  their  said  promises.  In  this  confidence  and  belief, 
and  without  any  other  consideration  than  the  promises 
aforesaid,  he  executed  to  the  appellants,  jointly,  a  deed  of 
conveyance  of  and  for  his  said  lands,  and  put  them  in  pos- 
session thereof;  that  when  said  promises  were  so  made,  the 
appellants  had  no  intention  of  performing  them,  and  made 
the  same  fraudulently,  solely  for  the  purpose  of  obtaining 
such  conveyance ;  that  immediately  after  securini?  said  deed, 
the  appellants  changed  their  demeanor  toward  appellee,  and 
thereafter  treated  him  only  with  coldness,  indifference,  and 
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neglect  in  health  and  sickness;  that  they  failed  to  provide 
him  with  a  home  as  they  had  agreed  to  do,  and  refused  to 
execute  their  notes  for  the  said  sum  of  $1,000;  that  the 
appellants  bj  their  unkindness  attempted  to  drive  the  ap- 
pellee from  their  home  on  said  lands,  and  when  they  found 
they  could  not  succeed  by  that  means  they  leased  said  lands 
to  strangers,  and  moved  away  therefrom;  that  appellants 
have  had  the  possession  of  said  lands  ever  since  the  execu- 
tion of  said  deed,  to  wit,  from  April  5,  1894;  that  the 
rents  and  profits  for  the  time  they  have  held  said  lands  are 
worth  $1,500,  and  that  they  have  cut  and  removed  timber 
from  said  lands  of  the  value  of  $300.  It  is  further  averred 
that,  before  bringing  the  action,  appellee  demanded  that 
appellants  carry  out  their  agreement  with  him,  but  that  they 
refused  to  do  so^  and  that  he  then  demanded  a  reconveyance 
of  the  said  lands,  and  the  surrender  of  the  possession 
thereof,  which  requests,  also,  were  refused;  that  appellants 
are  entirely  insolvent,  and  have  no  property  subject  to  exe- 
cution. 

The  relief  demanded  is  that  the  deed  executed  by  appel- 
lee be  decreed  void,  that  appellants  be  required  to  reconvey 
said  lands  to  appellee,  and  upon  their  failure  to  do  so  that 
such  conveyance  be  made  by  a  commissioner  of  the  court, 
that  appellee's  title  to  said  lands  be  quieted  as  against  the 
appellants,  that  he  have  judgment  for  $2,000  damages,  and 
other  proper  relief. 

The  second  paragraph  of  the  complaint  does  not  differ 
materially  from  the  first. 

Appellants  demurred  to  each  of  these  paragraphs.  Their 
demurrers  were  overruled,  and  they  filed  a  joint  answer  in 
denial.  The  cause  was  tried  by  the  court,  and  there  was  a 
finding  and  judgment  in  favor  of  the  appellants.  Appellee 
thereupon  filed  a  motion  for  a  new  trial  as  of  right,  with 
the  proper  undertaking,  and  this  motion  was  sustained. 
Appellants  moved  to  set  aside  the  order  granting  the  new 
trial,  and  to  restore  the  judgment.    Their  motion  was  over- 
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ruled,  a  change  of  judge  was  demanded  by  appellee,  and 
the  cause  was  transferred  to  the  Grant  Circuit  Court.  It  was 
tried  by  the  court,  and  there  was  a  general  finding  in  favor 
of  the  appellee.  Judgment  was  rendered  on  the  finding 
to  the  effect  that  the  appellee  was  the  owner  in  fee  simple 
of  the  lands  in  controversy ;  that  his  title  thereto  be  quieted ; 
that  he  recover  the  possession  thereof,  and  that  he  recover 
his  costs. 

Appellants  moved  for  a  new  trial  on  the  ground  that  the 
finding  was  not  sustained  by  sufficient  evidence,  and  that 
it  was  contrary  to  law.  Motion  overruled.  Exceptions  to 
the  rulings  of  the  court  were  properly  reserved  by  appel- 
lants. 

Error  is  assigned  upon  the  decisions  of  the  court  on  the 
demurrers  to  each  paragraph  of  the  complaint ;  in  granting 
a  new  trial  to  appellee  as  of  right ;  in  refusing  to  vacate  the 
order  granting  the  new  trial ;  and  in  overruling  appellants' 
motion  for  a  new  trial. 

The  appellee  objects  to  the  consideration  of  the  errors 
assigned  because  of  certain  alleged  imperfections  in  the 
record,  but,  in  view  of  the  subsequent  proceedings  of  the 
parties,  these  objections  cannot  prevail.  Powell  v.  Bunger, 
91  Ind.  64;  Louisville,  etc,  B.  Co.  v.  LocJeridge,  93  Ind. 
191. 

Counsel  for  appellants  insist  that  neither  paragraph  of 
the  complaint  states  a  cause  of  action.  They  assert  that  the 
facts  pleaded  entitle  the  appellee  neither  to  a  decree  quiet- 
ing his  title,  nor  to  a  judgment  for  the  recovery  of  the  lands. 

It  is  very  clearly  shown  in  each  paragraph  that  the  ap- 
pellee was  the  owner  of  the  lands  in  dispute ;  that  the  execu- 
tion of  the  deed  under  which  the  appellants  claim  title  to 
the  land,  was  obtained  by  imposition  and  fraud;  that  the 
appellants  hold  and  claim  the  lands  by  virtue  of  that  deed ; 
and  that  the  conveyance  ought  to  be  set  aside.  It  also  ap- 
pears that  the  legal  title  to  the  land  is  in  the  appellants; 
that  the  title  of  the  appellee  is  an  equitable  one,  and  that 
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the  relief  to  which  he  was  entitled,  and  which  he  demanded, 
was  that  his  title  be  quieted  as  against  any  claim  of  the 
appellants.  These  averments,  we  think,  were  sufficient. 
Brown  v.  Ogg,  85  Ind.  234 ;  Stockton  v.  Lockwood,  82  Ind. 
158;  Orissom  y.  Moore,  106  Ind.  296,  55  Am.  Hep.  742; 
Kitts  V.  Willson,  106  Ind.  147 ;  Hall  v.  Durham,  109  Ind. 
434;  Ikerd  v.  Beavers,  106  Ind.  483;  Otis  v.  Gregory,  111 
Ind.  504;  Anderson  v.  Anderson,  128  Ind.  254;  Gomegys 
V.  Emerick,  134  Ind.  148,  39  Am.  St.  245. 

The  facts  stated  in  the  complaint  make  a  strong  case  for 
the  interposition  of  a  court  of  equity.  Transactions  of  this 
character,  where  an  aged  and  infirm  parent  transfers  val- 
uable property  to  a  child,  without  consideration,  or  upon  a 
promise  of  a  home  and  maintenance,  are  closely  scrutinized 
by  the  courts,  and  no  tolerance  is  shown  to  anything  resem- 
bling fraud  or  deceit  on  the  part  of  the  grantee.  Ikerd  v. 
Beavers,  supra. 

The  agreement  as  described  in  the  complaint  was  unfair 
and  unconscionable.  The  deed  executed  by  the  appellee 
was,  on  its  face,  absolute  and  unconditional,  and  purported 
to  be  made  in  consideration  of  $1,000  in  money  paid  to  the 
grantor.  The  land  was  alleged  to  be  worth  $6,000.  No 
power  of  ^revocation,  or  covenant  for  the  benefit  of  the 
grantor,  was  contained  in  the  deed.  Ifo  written  evidence 
of  the  agreement  of  the  grantees  to  furnish  a  home  for  their 
aged  relative,  and  to  take  care  of  him,  was  executed.  The 
appellee  parted  with  his  lands  upon  the  faith  of  a  mere  oral 
promise  of  the  appellants  that  they  would  furnish  him  a 
home  with  them  on  the  lands,  that  they  would  take  care  of 
him,  and  that  they  would  pay  him  $1,000  with  interest.  It 
is  charged  that  they  made  these  promises  solely  for  the 
purpose  of  obtaining  the  deed,  and  that  they  never  intended 
to  perform  any  of  them.  The  demurrers  admit  the  truth  of 
these  averments. 

In  view  of  the  relation  between  the  parties,  the  age  and 
infirmities  of  the  grantor,  his  dependence  upon  the  appel- 
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lants,  and  the  fact  that  the  proposed  conveyance  of  the 
land  was,  practically,  a  gift,  the  conduct  of  the  appellants 
constituted  a  fraud  upon  the  appellee,  and  he  was  entitled 
to  a  cancelation  of  the  deed,  and  to  a  judgment  quieting  his 
title  to  the  land. 

The  doctrine  laid  down  in  Cooley  on  Torts,  603,  (2nd 
ed.)  is  directly  applicable  here.  That  author  says:  "And  if 
it  [equity]  can  discover  that  any  acts,  or  stratagems,  or  any 
undue  means  have  been  used  to  procure  such  gifts ;  if  it  can 
see  the  least  speck  of  imposition,  or  that  the  donor  is  in 
such  situation  in  respect  to  the  defendant  as  may  naturally 
give  him  an  undue  influence  over  him ;  if,  in  a  word,  there 
\ht  the  least  scintilla  of  fraud,  a  court  of  equity  will  inter- 
fere." Chambers  v.  Chambers,  139  Ind.  Ill,  115;  Ewing 
V.  Wilson,  132  Ind.  223,  230,  19  L.  R.  A.  767;  Basye  v. 
Basye,  152  Ind.  172. 

Each  paragraph  of  the  complaint  was  sufficient,  and  the 
demurrers  to  the  same  were  properly  overruled. 

The  second  and  third  errors  assigned  question  the  cor- 
rectness of  the  ruling  of  the  trial  court  in  granting  to  the 
appellee  a  new  trial  as  of  right,  upon  the  first  hearing  of 
the  cause.  Wliat  has  already  been  said  is  sufficient  to  dis- 
pose of  this  branch  of  the  appeal.  Each  paragraph  of  the 
complaint  was  not  only  good  as  against  a  demurrer  for  want 
of  facts,  but  was  sufficient  as  a  complaint  to  quiet  title. 

Warhurton  v.  Crouch,  108  Ind.  83,  is  in  point,  and  the 
language  used  there  may  aptly  be  applied  here:  "This  is 
not  an  ordinary  suit  to  set  aside  a  fraudulent  conveyance, 
and  subject  the  land  to  the  claims  of  creditors,  but  it  is  a 
suit  to  revest  title  in  an  owner  whose  land  had  been  obtained 
from  him  by  fraud,  and  subsequently  convoyed  to  a  fraudu- 
lent grantee.  The  title  to  the  land  was  directly  in  question 
and  was  necessarily  adjudicated.  In  truth,  the  second 
paragraph  of  the  complaint  is  nothing  more  than  a  claim 
for  the  recovery  of  real  estate,  specifically  set  forth.  The 
case  is,  therefore,  fully  within  the  doctrine  declared  in 
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Adams  v.  Wilson,  supra,  and  a  new  trial  was  demandable 
as  of  right.  Physio-Medical  College  v.  Wilkinson,  89  Ind. 
23."  Adams  v.  Wilson,  60  Ind.  560;  McKittrick  v.  Glenn, 
116  Ind.  27;  Comegys  v.  Emerick,  134  Ind.  148. 

The  fact  that  damages  were  claimed  for  the  use  of  the 
land,  and  on  account  of  the  cutting  and  removal  of  timber 
therefrom,  did  not  render  the  action  any  less  an  action  to 
quiet  title.  "The  damages  are  merely  incidental  to  the 
principal  right."  Bisel  v.  Tuckery  121  Ind.  249.  Our  con- 
clusion is,  therefore,  that  the  court  did  not  err  in  sustaining 
appellee^s  motion  for  a  new  trial  as  of  right,  and  in  over- 
ruling appellants'  motion  to  sot  aside  the  order  for  such  new 
trial,  and  to  restore  the  judgment. 

In  the  last  place,  it  is  contended  that  the  court  erred  in 
overruling  appellants'  motion  for  a  new  trial.  A  careful 
reading  of  all  the  evidence  satisfies  us  that  it  is  sufficient  to 
sustain  the  finding.  It  cannot  be  said  that  there  is  a  failure 
of  proof  upon  any  material  point.  The  evidence  might  have 
been  stronger  and  clearer,  but  in  cases  of  this  class  a  court 
of  equity  does  not  require  a  plaintiff  to  establish  his  claim 
beyond  doubt.  Some  evidence  in  support  of  every  material 
allegation  of  the  complaint  was  before  the  trial  court.  In 
a  case  of  this  character,  the  opportunity  of  seeing  the  par- 
ties, and  their  witnesses,  comparing  the  parties  with  respect 
to  intelligence,  shrewdness,  force  of  character,  and  other 
conditions,  is  of  the  highest  importance  in  enabling  the 
court  to  arrive  at  a  just  conclusion  as  to  the  merits  of  the 
controversy.  The  trial  court  possessed  this  advantage,  and, 
vre  must  presume,  availed  itself  of  it  in  determining  the 
cause.  We  are  not  at  liberty  to  weigh  the  evidence,  as  the 
trial  court  was  bound  to  do,  and  we  cannot  say  that  the  deci- 
sion of  that  court  upon  the  motion  of  the  appellants  for  a 
new  trial  was  erroneous. 

No  objection  to  the  form  and  scope  of  the  judgment  hav- 
ing been  taken  below,  the  appellants  are  not  in  a  situation 
to  make  that  objection  here.    Judgment  affirmed. 
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CoYLE,  Administrator,  v.  Pittsbxjrgh,  Cikcinnati, 

CmcAOO  AND  St.  Louis  Railway  Company.  m  ^ 

[No.  18,858.    FUed  November  jd2,  liXX).] 

OoNTBiBlTTORT  NflOLiQKNOB.^^MttmpHon  o/ iSisX;^— Damages.— >Bat^ 
roadM. — In  an  action  against  a  railroad  company  for  damages  for 
the  death  of  plaintiff's  decedent  it  was  alleged  that  decedent  was  a 
section  hand  employed  by  defendant;  that  it  was  the  custom  of  de- 
fendant to  permit  all  persons  hired  to  work  on  the  road  to  ride  from 
their  work  to  their  residences ;  that  decedent  boarded  one  of  defend- 
ant's freight  trains,  which  had  no  caboose  or  passenger  car  attached, 
and  took  a  position  on  the  front  platform  of  the  last  freight  car,  and, 
in  passing  over  a  defect  in  the  track,  deceased  was  suddenly  jerked 
and  thrown  from  his  footing  to  the  ground  and  injured,  from  which 
injuries  he  died.  Held,  that  the  facts  pleaded  not  only  show  that 
deceased  was  gtdlty  of  negligence  contributing  to  his  injury,  but 
that  he  assumed  the  risk. 

From  the  Jefferson  Circuit  Court.     Affirmed. 

L.  V.  Cravens,  A,  D.  Vanosdal  and  Hiram  Francisco,  for 
appellant. 
8,  Stansifer,  M.  B.  Sulzer  and  8.  J.  Bear,  for  appellee. 

Hadley,  J. — Appellant  sued  appellee  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  his 
intestate^  Thomas  Welch,  through  the  negligence  of  the  ap- 
pellee. It  is  alleged  in  the  complaint  that  the  defendant 
owns  and  operates  a  railroad  which  it  had  negligently  suf- 
fered to  get  and  remain  out  of  repair,  in  manner  specifically 
stated,  for  the  space  of  ten  days  prior  to  the  accident,  and 
which  defective  condition  was  well  known  to  the  defendant, 
and  unknown  to  the  decedent ;  that  Welch  had  been  •em- 
ployed in  Madison  by  the  defendant  as  section  hand,  and 
had  proceeded  to  North  Madison  to  work,  where  he  was 
informed  by  the  section  boss  that  he  was  not  needed ;  that  it 
had  long  been  the  custom  of  the  defendant  to  permit  all 
persons  hired  to  work  on  the  road  to  ride  from  their  work 
at  North  Madison  to  their  residences  in  Madison  on  any 
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freight  train  belonging  to  the  defendant,  without  special 
permission  or  pass,  and  that  said  custom  was  well  known  to 
both  Welch  and  the  defendant ;  "that  it  was  the  custom,  rule, 
and  practice  of  said  company  that  no  caboose  or  passenger 
coach  of  any  kind  was  hauled  on  said  freight  trains  from 
North  Madison  to  Madison,  but  all  persons  riding  on  said 
freight  trains  were  permitted  to  ride  down  hill  from  North 
Madison  to  Madison  on  the  freight  cars  attached  to  said 
train ;  that,  relying  upon  said  custom  as  aforesaid,  and  with 
the  permission,  knowledge,  and  consent  of  the  defendant, 
its  agents,  servants,  and  employes,  the  said  Thomas  Welch, 
within  a  very  short  time  after  he  was  informed  by  said 
section  foreman  that  his  services  would  not  be  needed  or  re- 
quired at  said  time,  did  on  said  day  board  a  freight  train, 
which  at  said  time  was  standing  on  defendant's  track,  at  or 
near  the  depot  of  said  defendant  at  the  station  of  North 
Madison,  which  said  freight  train  was  run,  managed,  and 
operated  by  the  servants  and  employes  of  said  defendant, 
and  which  said  train  had  no  caboose  or  passenger  car  at- 
tached, and  all  the  cars  of  which  said  train  was  composed 
were  filled  up  with  freight  and  the  doors  of  all  said  cars 
were  locked  and  barred ;  that  it  was  at  said  time  against  the 
rules  of  said  company  to  permit  such  laborers  to  ride  on  the 
engine  attached  to  said  freight  trains;  that  after  boarding 
the  train  the  said  Welch  took  a  position  on  the  front  plat- 
form of  the  last  freight  car  attached  to  said  train,  which 
said  position  was  the  safest  place  available  for  him  to  take 
on  said  train  at*  said  time,  and  he  was  standing,  firmly 
grasping  the  brake-rod  affixed  to  said  car;"  that  on  the 
journey  to  Madison  the  defendant  so  negligently  managed 
said  train  that  in  passing  over  the  defective  part  of  the 
track,  without  fault  of  the  plaintiff's  intestate,  but  solely  on 
account  of  the  negligence  of  the  defendant  in  suffering  its 
track  so  to  be  and  remain  out  of  repair  and  in  the  negligent 
management  of  the  train,  the  train  gave  a  sudden  jerk,  and 
the  plaintiff's  intestate  was  suddenly  jerked  and  thrown 
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from  his  footing  on  said  car  to  the  ground,  and  injured, 
from  which  injuries  he  died,  etc. 

Appellee's  demurrer  was  sustained  to  the  complaint,  and 
appeUant  refusing  to  amend,  judgment' was  rendered  against 
him. 

Assuming  that  the  complaint,  in  its  general  averments, 
states  a  cause  of  action,  it  is  insisted  that  the  specific  facts 
pleaded  affirmatively  show,  not  only  that  the  deceased  was 
guilty  of  negligence  contributing  to  his  injury,  but  also 
that  he  assumed  the  risk.  And  we  are  inclined  to  this  view. 
Conceding  to  appellant  all  that  he  claims,  that  appellee  was 
negligent,  and  that  his  decedent  was  a  passenger  entitled  to 
all  the  protection  that  relation  requires,  and  the  case  stands 
thus :  In  the  train  Welch  boarded  there  was  no  caboose  or 
passenger  coach;  he  was  forbidden  to  ride  on  the  engine, 
and  all  of  the  cars  of  the  train  were  filled  and  their  doors 
locked  and  barred;  "with  the  permission,  knowledge,  and 
consent  of  the  defendant,"  lie  boarded  the  train  of  his  own 
accord,  and,  without  direction,  or  knowledge  of  any  employe 
of  appellee,  he  took  his  position  on  the  deadwood  of  a  freight 
car  between  the  first  and  second  cars  from  the  rear  "as  the 
safest  place  available  to  him",  and  stood  there  "firmly 
grasping  the  brake-rod."  Boarding  the  train  at  such  place 
for  transportaion,  at  first  blush,  appears  to  be  a  reckless 
disregard  for  personal  safety.  The  general  construction, 
width,  and  purpose  of  the  "front  platform",  or  deadwood, 
of  a  freight  car,  and  the  jerk  of  the  cars  in  taking  up  slack 
in  starting,  and  sometimes  in  the  motion  of  the  train  and 
the  difficulty  of  maintaining  a  fixed  position  on  the  dead- 
wood  in  a  sudden  jar,  or  jerk,  is  a  matter  of  common  knowl- 
edge of  which  Welch  had  no  right  to  be  ignorant,  and  was 
required  to  heed.  Louisville,  etc.,  B,  Co,  v.  Bischy  120  Ind. 
549. 

Even  if  it  was  the  duty  of  appellee  to  furnish  the  deceased 
transportation  to  Madison  on  a  freight  train,  such  duty  did 
not  excuse  him  in  voluntarily  boarding  a  train  that  clearly 
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presented  no  suitable  or  safe  place  for  a  passenger  to  ride. 
He  was  chargeable  with  ordinary  care  of  himself  notwith- 
standing his  right  to  carriage,  and  the  voluntary  placing  of 
himself  in  a  position  on  the  train,  palpably  unsuitable  for 
a  passenger  to  occupy,  and  a  place  naturally  unsafe  for  him 
to  be  during  the  movement  of  the  train,  must  be  imputed 
negligence  per  se.  In  such  position  he  was  not  a  passen- 
ger, and,  therefore,  appellee  owed  him  no  duty,  except  to 
avoid  wilful  injury.  Udell  v.  Citizens  St.  B.  Co,,  152  Ind. 
607,  71  Am.  St.  336;  Elliott  on  Railroads,  §1351, 

In  Camden,  etc.,  R.  Co.  v.  Hoosey,  99  Pa.  St.  492,  it  was 
held  that  a  passenger  riding  on  the  platform  of  a  passenger 
coach,  holding  onto  an  iron  rail  fixed  to  the  car,  when  there 
was  standing  room  inside  the  coach,  and  whence  from  a 
sudden  jerk  of  the  train  he  was  thrown  to  the  ground  and 
injured,  was  guilty  of  such  contributory  negligence  as  to 
preclude  his  right  of  recovery,  and  that  the  court  should 
have  so  instructed  the  jury. 

In  Secor  v.  Toledo,  etc.,  B.  Co.,  10  Fed.  15,  a  passenger 
upon  a  passenger  train,  who  took  position  on  the  lower  step 
of  the  car,  and  stood  there  as  the  train  slowed  up  for  a  sta- 
tion, and  was  thrown  off  and  injured  by  a  sudden  jerk  of  the 
train,  was  held  to  be  guilty  of  contributory  negligence.  To 
the  same  effect  see  Hickey  v.  Boston,  etc.,  R.  Co.,  96  Mass. 
429.  Because  the  position  chosen  was  the  '^safest  place"  to 
ride  counts  for  nothing.  It  was  not  a  question  of  degree. 
Unless  the  train  afforded  some  place  of  apparent  safety  he 
should  not  have  embarked  upon  it. 

Judgment  afSrmed. 
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The  Eel  Biveb  Railroad  Company  bt  al.  v.  The      *"'  ^ 
State,  ex  bel.  Kistler,  Prosecxtting 

Attorney,  etc. 

[No.  18,807.    FUed  May  18,  1000.    Rehearing  denied  Not.  t8, 1000.] 

Abatehemt. — Jurisdiction, — Waiver. — Objection  to  the  jurisdiction 
of  the  o6uri;  over  the  person  of  the  defendant  is  waived,  where  the 
plea  in  abatement  on  that  ground  is  filed  after  a  full  appearance, 
and  a  plea  in  bar  is  filed,    p,  4S9. 

Corporations. — Railroads. — DomicU. — For  the  purpose  of  determin- 
ing the  location  of  the  domicil  or  residence  of  a  domestic  railroad 
company  resort  may  be  had  to  those  principles  which  are  afyplied  in 
the  case  of  natural  persons,    p.  447. 

BA3a.—Railroouis. — Domicil. — Where  a  domestic  railroad  company 
had  surrendered  its  property  and  franchises,  under  a  lease  in  perpe- 
tuity, to  another  company,  and  ceased  to  do  business  as  a  railroad 
company,  maintaining  no  office  or  agency  in  the  State,  its  legal  res- 
idence would  be  in  the  county  where  its  principal  office  was  located 
when  it  ceased  to  do  business,  although  the  annual  meetings  of 
stockholders  were  held  in  another  county,    pp.  441-449. 

SAXE.^Eailroada.'—Process.  — ^Where  a  domestic  railroad  company  had 
no  officer  or  agent  in  the  State  except  an  agent  appointed  to  receire 
and  accept  service  of  process,  service  in  a  county  other  than  the  one 
in  which  the  suit  was  brought  was  sufficient,    pp.  449,  4^0. 

RAILBOAD& — Leasing  of  Competing  Road. — Statute  Construed. — Un- 
der the  act  of  March  8,  1865  (§§6200-6215  Bums  1804),  authorizing 
railroad  companies  to  lease  intersecting  and  continuous  lines,  a 
railroad  company  is  not  permitted  to  surrender  the  control  of  its 
corporate  property  under  a  lease  in  perpetuity  to  a  competing  com- 
pany operating  a  parallel  road.    p.  4^6. 

^kXR.— Forfeiture  of  Franchises.— Quo  Warranto.— Sufficiency  of  In- 
formation. — Li  proceedings  by  the  State  in  the  nature  of  a  quo  war- 
ranto against  a  domestic  railroad  company  to  declare  a  forfeiture 
of  its  franchises  on  the  ground  that  it  has  ceased  to  engage  in  the 
business  for  which  it  was  organized,  and  has  surrendered  its  corpo- 
rate property  and  franchises  to  a  rival  company  in  order  to  destroy 
competition,  the  information  need  not  aver  that  the  acts  complained 
of  were  prohibited  by  statute,  or  that  public  injury  resulted  there- 
from,   p.  456. 

Parties. — Prosecuting  Attorney  as  Relator. —  Change  of  Venue.— 
Where  a  prosecuting  attorney  files  an  information  in  the  nature  of 
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a  quo  ivarranto  in  tbe  proper  county,  on  his  own  relation,  suoh  pros- 
ecuting attorney  remains  the  relator,  though  the  venue  is  changed 
to  another  county,    p.  J^8. 

Railroads.— i>c»e  of  Corporate  Property  to  Rival  Company,— Effect 
of  Second  Lease  of  Like  Character, — Where  a  railroad  company 
leased  its  corporate  property  and  franchises  to  a  riva]  company  in 
order  to  destroy  competition,  and  afterwards  a  new  lease  of  like 
ohareoter  and  for  a  like  purpose  was  executed  to  the  same  com- 
pany, the  second  lease  had  the  effect  of  a  new  and  substantive  vio- 
lation of  the  duties  and  obligations  of  the  lessor,    p.  4^9, 

Limitation  of  Actions,— Statute  Does  Not  Apply  to  State.— The  stat- 
ute of  limitations  does  not,  in  civil  actions,  apply  to  the  State,  p,  459, 

Railroai>b.— Forfeiture  of  Franchiec—JReceiver, — In  an  action  in  the 
nature  of  a  quo  u}arranto  against  a  railroad  company  to  declare  a  for- 
feiture of  its  franchises,  'the  cotuii,  in.  rendering  judgment  against 
such  company,  is  authorized  to  appoint  a  receiver  where  it  is  asked 
for  in  the  information,    p.  461, 

From  the  Howard  Superior  Court.     Affirmed. 

W.  V.  Stuart,  G.  B,  StuaH,  E.  P.  Hammond,  D.  W. 
Simms,  Henry  Crawford,  W,  R,  Crawford,  J.  C,  Bla/^k- 
lidge,  C.  C.  Shirley  and  TF.  H.  Blodgett,  for  appellants. 

W.  L.  Taylor,  Attorney-General,  W,  A,  Ketcham,  G.  S. 
Kistler,  M.  Winfield,  M.  Bell,  W.  C.  Purdum,  S.  T.  Mc- 
Connell,  A.  G.  Jenhines  and  G.  C.  Taber,  for  State. 

DowLiNG,  J.— This  was  a  proceeding  by  information,  in 
the  nature  of  a  quo  warranto,  filed  in  the  Cass  Circuit  Court, 
by  the  prosecuting  attorney  of  Cass  county,  against  the  Eel 
River  Railroad  Company,  a  domestic  corporation,  charging 
it  with  doing  and  omitting  acts  amounting  to  a  surrender 
and  forfeiture  of  its  rights  and  privileges  as  a  corporation, 
and  demanding  a  judicial  declaration  of  such  surrender  and 
forfeiture. 

The  Wabash  Railroad  Company,  as  the  lessee  of  the  rail- 
road and  property  of  the  Eel  River  Railroad  Company,  and 
a  participant  in  the  alleged  wrongful  acts  and  omissions  of 
the  Eel  River  Railroad  Company,  was  properly  joined  as 
a  codefendant  with  that  company.  §269  Bums  1894; 
Bittinger  v.  Bell,  65  Ind.  445. 
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On  Br  former  appeal,  by  the  defendants  below,  the  judg- 
ment of  the  Fulton  Circuit  Court,  to  which  the  cause  had 
been  transferred  upon  a  change  of  venue  asked  for  by  the 
defendants,  was  reversed,  for  the  reason  that  the  Cass  Cir- 
cuit Court,  in  which  the  suit  was  originally  brought,  had 
not  obtained  jurisdiction  of  the  person  of  the  Eel  Eiver 
Railroad  Company.  An  attempt  to  bring  the  Eel  River 
Railroad  Company  within  the  jurisdiction  of  the  Cass  Cir- 
cuit Court  had  been  made  by  issuing  two  writs  of  summons 
to  the  sheriff  of  said  Cass  county,  requiring  the  said  Com- 
pany to  appear  to  said  action  and  to  plead  to  the  information 
therein  on  June  7,  1893,  and  causing  the  same  to  be 
served  on  the  said  company  by  reading  to  its  secretary  in 
the  state  ctf  Massachusetts,  and  to  one  of  its  directors  in  the 
state  of  Michigan.  On  such  former  appeal,  it  was  held  by 
this  court  that  the  service  of  the  writs,  so  made  out  of  this 
State,  was  illegal,  for  the  reason  that  the  Eel  River  Railroad 
Company  was  organized  under  the  laws  of  this  State,  and 
was  therefore  a  resident  of  the  State,- and  could  not  migrate. 
Eel  River  R.  Co.  v.  State,  ex  reL,  143  Ind.  231. 

The  mandate  of  this  court  was  that  the  judgment  of  the 
Fidton  Circuit  Court  be  reversed,  that  the  said  court  re- 
mand the  cause  to  the  Cass  Circuit  Court,  and  that  the 
last  named  court  sustain  the  motion  of  the  Eel  -River  Rail- 
road Company  to  set  aside  the  service  of  process.  Subse- 
quently, on  the  12  th  day  of  February,  1896,  an  alias  sum- 
mons for  the  Eel  River  Railroad  Company  was  issued  to  the 
sheriff  of  Cass  county,  and  was  returned  not  served,  because 
that  corporation  was  not  found  in  Cass  coimty,  and  had  no 
officer  or  person  authorized  to  transact  its  business  residing 
in  that  county  upon  whom  process  could  be  served.  Similar 
writs  were  issued  on  the  same  day,  February  12,  1896,  to 
the  sheriffs  of  the  counties  of  Miami,  Wabash,  Kosciusko, 
Whitley,  Allen,  Noble,  and  DeKalb,  respectively,  these 
being  all  of  the  counties  in  which  and  through  which  the 
railroad  of  the  said  Eel  River  Railroad  Company  was  con- 
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stnicted;  and  to  each  of  these  writs  a  like  return  of  "Not 
found,"  etc.,  was  made. 

An  order  for  notice  to  the  Eel  River  Railroad  Company, 
by  publication,  under  section  one  of  an  act  approved  De- 
cember 21,  1858  (Acts  1868,  p.  42)  was  next  taken  by  the 
plaintiff  below.  The  Eel  River  Railroad  Company  there- 
upon entered  a  special  appearance  to  the  action,  and  moved 
to  set  aside  the  order  of  publication,  on  the  ground,  among 
others,  shown  by  affidavit  filed  on  behalf  of  the  said  com- 
pany in  support  of  its  motion,  that,  prior  to  Eebruary  12, 
1896,  and  ever  since  that  date,  one  William  V.  Troutman,  a 
citizen  of  the  State  of  Indiana,  residing  at  Butler,  in  De- 
Kalb  county,  Indiana,  was,  and  had  been,  and  then  re- 
mained the  regularly  appointed  and  constituted  general 
agent  of  the  Eel  River  Railroad  Company,  upon  whom  any 
process  issued  against  it  could  be  served,  and  with  like  effect 
as,  if  the  service  had  been  on  the  president  or  directors  of 
said  company.  An  alias  summons  for  the  Eel  River  Rail- 
road Company  was  then  issued  to  the  sheriff  of  DeKalb 
county,  who  made  return  thereto,  showing  that  he  had 
served  the  same  on  the  said  Eel  River  Railroad  Company 
by  reading  it  to  William  V.  Troutman,  the  general  agent  of 
^he  said  company,  there  being  no  chief  officer,  or  other 
higher  officer  of  the  said  corporation  found  in  said  DeKalb 
county,  and  by  delivering  to  the  said  Troutman,  as  such 
general  agent,  a  copy  of  the  writ. 

The  motion  of  the  Eel  River  Railroad  Company  to  striko 
ont  the  order  for  publication  was  overruled,  and  proof  of 
publication  of  a  notice  to  that  company  to  appear  to  and 
answer  the  information  was  duly  made. 

An  amended  information  having  been  filed  by  the  plain- 
tiff below,  the  Eel  River  Railroad  Company  filed  its  answer 
in  abatement,  properly  verified,  denying  the  jurisdiction  of 
the  Cass  Circuit  Court  over  its  person.  To  this  plea,  the 
plaintiff  below  replied  in  two  paragraphs,  the  first  being 
special  in  its  character,  and  the  second  a  denial  of  the  mat- 
ters stated  in  the  plea. 
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At  this  stage  of  the  proceedings,  the  Wabash  Railroad 
Company  also  filed  an  answer  in  abatement.  Upon  the  ap- 
plication of  the  Eel  River  Railroad  Company,  the  venue  was 
changed  to  Howard  county,  and  the  cause  was  transferred  to 
the  Howard  Circuit  Court. 

On  motion  of  the  plaintiff  below,  the  answer  of  the 
Wabash  Railroad  Company  in  abatement,  was  stricken  from 
the  files,  for  the  reason  that  it  was  filed  too  late,  and  after 
divers  steps  in  the  cause  taken  by  that  defendant. 

A  demurrer  to  the  first  paragraph  of  the  reply  to  the 
answer  of  the  Eel  River  Railroad  Company  in  abatement 
was  filed,  but  the  record  fails  to  show  what  disposition  was 
made  of  it.    We  must  presume  that  it  was  overruled. 

The  issues  upon  the  plea  in  abatement  filed  by  the  Eel 
River  Railroad  Company  were  submitted  to  a  jury  for  trial, 
and,  at  the  request  of  both  the  parties,  the  jury  were  directed 
to  return  a  special  verdict  in  the  form  of  answers  to  inter- 
rogatories framed  under  the  direction  of  the  court. 

On  the  return  of  the  special  verdict,  the  Eel  River  Rail- 
road Company  moved  for  judgment  in  its  favor,  and  its 
motion  was  overruled.  A  motion  by  the  Eel  River  Railroad 
Company  for  a  new  trial  was  also  made  and  overruled. 
Judgment  was  thereupon  entered  in  favor  of  the  plaintiff 
upon  the  issues  tried.  At  this  point,  the  cause  was,  for  some 
reason  not  disclosed  by  the  record,  but  without  objection 
by  any  of  the  parties,  transferred  to  the  Howard  Superior 
Court. 

After  the  removal  of  the  cause  to  the  Howard  Superior 
Court,  a  motion  was  made  by  the  Eel  River  Railroad  Com- 
pany to  dismiss  the  action  for  the  want  of  a  proper  relator. 
Pending  this  motion,  George  S.  Kistler,  who  had  been  re- 
elected prosecuting  attorney  for  the  judicial  circuit  com- 
posed of  the  county  of  Cass,  was  substituted  as  the  relator, 
and  the  motion  to  dismiss  was  overruled. 

Each  defendant  filed  a  demurrer  to  the  amended  inf orma- 
tion,  and  these  demurrers  were  overruled. 
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The  Eel  Eiver  Kailroad  Company  answered  in  four  para- 
graphsy  and  the  Wabash  Railroad  Company  filed  its  separ- 
ate answer.  The  record  fails  to  show  that  any  reply  was 
filed  to  the  answer  of  either  defendant. 

The  cause  was  tried  by  a  jury  and  a  general  verdict  was 
returned  for  appellee,  with  answers  to  numerous  interrog- 
atories filed  by  the  parties  respectively.  A  motion  by  the 
appellants  for  an  order  requiring  the  jury  to  answer  the 
fifteenth  and  sixteenth  interrogatories  was  overruled.  Sepa- 
rate motions  by  the  appellants  for  a  new  trial  and  for 
judgment  on  the  answers  to  the  interrogatories  were  made 
and  overruled.  Motions  by  the  Eel  River  Railroad  Com- 
pany for  a  venire  de  novo,  and  in  arrest,  were  overruled. 

Appellee  moved  for  the  appointment  of  a  receiver,  and 
the  motion  was  sustained. 

Judgment  was  rendered  upon  the  verdict  that  the  fran- 
chises of  the  Eel  River  Railroad  Company  be,  and  that 
the  same  were,  forever  forfeited  and  annulled;  that  the 
Wabash  Railroad  Company  was  imlawfuUy  in  the  posses- 
sion of  the  corporate  property  of  the  Eel  River  Railroad 
Company,  and  that  it  was  unlawfully  exercising  the  fran- 
chises of  that  company ;  that  the  Eel  River  Railroad  Com- 
pany and  the  Wabash  Railroad  Company,  and  each  of  them, 
be  ousted  and  excluded  from  the  said  Eel  River  Railroad, 
its  powers,  franchises,  property,  and  corporate  rights,  and 
from  the  possession  and  enjoyment  of  the  same ;  and  that  the 
Eel  River  Railroad  Company  be  dissolved. 

It  was  further  adjudged  that  a  receiver  be  appointed  to 
take  possession  of  the  said  Eel  River  Railroad  Company, 
its  railroad,  property,  and  franchises,  to  receive  the  assets  of 
the  said  company,  and  to  sell  and  dispose  of  the  same  under 
the  orders  of  the  court,  and  in  accordance  with  the  law  in 
such  cases.  A  receiver  was  appointed  by  the  court,  and  the 
person  so  appointed  gave  bond  and  qualified.  The  judg- 
ment defined  the  specific  powers  and  duties  of  the  receiver. 
He  was  authorized  to  seize  and  take  possession  of  all  the 
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property  of  the  Eel  River  Eailroad  Company,  including  its 
railroad,  rolling-stock,  books,  papers,  etc.,  and  to  hold  the 
same  subject  to  the  further  orders  of  the  court.  He  was 
empowered  to  bring  all  necessary  suits  in  his  own  name  as 
such  receiver  for  the  recovery  of  the  property,  assets,  rights, 
and  franchises  of  the  Eel  River  Railroad  Company,  and 
for  the  preservation  of  the  same,  and  the  Eel  River  Railroad 
Company  and  the  Wabash  Railroad  Company  were  ordered 
*to  deliver  to  the  receiver  all  the  property  of  the  Eel  River 
Railroad  Company  in  their  possession,  or  under  their  con- 
trol, or  in  the  possession  or  imder  the  control  of  either  of 
them* 

Motions  to  modify  the  judgment  were  made  by  the  ap- 
pellants, and  were  overruled. 

The  errore  assigned  and  discussed  upon  this  appeal  are 
the  following:  (1)  The  court  erred  in  striking  out  the 
answer  in  abatement  of  the  Wabash  Railroad  Company; 
(2)  the  court  erred  in  overruling  the  motion  of  the  Eel 
River  Railroad  Company  for  judgment  in  its  favor  on  the 
special  verdict  returned  on  the  issue  upon  its  answer  in 
abatement;  (3)  the  court  erred  in  overruling  appellants' 
several  demurrers  to  the  amended  information;  (4)  the 
court  erred  in  overruling  appellants'  motions  for  judgment 
on  the  special  findings  of  the  jury;  (5)  the  court  erred  in 
overruling  appellants'  separate  motions  for  a  new  trial;  (6) 
the  court  erred  in  ^appointing  a  receiver;  (7)  the  court 
erred  in  refusing  to  modify  the  judgment. 

The  supposed  errors  so  assigned  will  be  considered  in 
their  order: 

(1)  Did  the  court  err  in  striking  out  the  answer  of  the 
Wabash  Railroad  Company  in  abatement  of  the  action? 
Pleas  in  abatement  of  the  writ  or  action  being  dilatory,  and 
tendering  no  issue  as  to  the  merits  of  the  controversy,  have 
always  been  regarded  by  the  courts  with  some  degree  of 
disfavor,  and  the  rules  governing  them  enforced  with  much 
strictness.    In  all  transitory  actions,  objections  to  the  juris- 
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diction  of  the  court  over  the  person  of  the  defendant  may 
be  waived,  and,  unless  such  objections  are  made  promptly, 
and  without  delay,  a  waiver  will  be  presumed.  A  full  ap- 
pearance to  the  action  for  any  purpose,  other  than  to  present 
such  objection  by  way  of  motion  or  plea,  operates  as  a 
waiver  of  the  objection,  and  confirms  the  jurisdiction  of 
the  court  over  the  defendant.  Jurisdiction  of  the  person, 
once  lawfully  acquired,  continues  through  all  subsequent 
proceedings  in  the  cause.  1  Chitty  on  Pleading  457 ;  Steph- 
en on  Pleading  (9th  Am.  ed.),  352 ;  Gould's  Pleading  (2nd 
ed.  1899),  40;  §368  Bums  1894,  §365  E.  S.  1881;  Watts 
V.  Sweeney,  127  Ind.  116;  Newell  v.  Gatling,  7  Ind.  147; 
Brink  v.  Beid,  122  Ind.  257 ;  Ford  v.  Ford,  110  Ind.  89 ; 
Sunier  v.  Miller,  105  Ind.  393 ;  Gilbert  v.  Hall,  115  Ind. 
549 ;  Slauter  v.  Hollowell,  90  Ind.  286 ;  Wabash,  etc.,  R,  Co. 
V.  Lashy  103  Ind.  80;  Singleton  v.  O'Blenis,  125  Ind.  151 ; 
Black  V.  Thompson,  107  Ind.  162 ;  Kinser  v.  Dewitt,  7  Ind. 
App.  597;  Reiser  v.  Yandes,  45  Ind.  174;  Needham  v. 
Wi-ighty  140  Ind.  190;  Collins  v.  Nichols,  7  Ind.  447; 
Eelley  v.  State,  53  Ind.  311 ;  Ward  v.  State,  48  Ind.  289 ; 
Indianapolis,  etc.,  R.  Co.  v.  Ott,  11  Ind.  App.  564. 

The  Wabash  Railroad  Company  was  regularly  served 
with  a  simimons  requiring  it  to  appear  in  the  Cass  Circuit 
Court  on  a  day  named,  and  on  the  7th  day  of  June,  1893,  by 
its  attorneys,  that  company  entered  a  full  appearance  to  the 
action.  On  the  12th  day  of  June,  1893,  it  applied  for  a 
change  of  venue,  and  its  motion  was  sustained.  October 
11,  1893,  it  filed  a  motion  to  strike  out  parts  of  the  com- 
plaint. October  12,  1893,  it  demurred  to  the  complaint. 
February  6,  1894,  it  filed  its  separate  answer  in  bar.  Other 
steps  were  subsequently  taken  by  the  Wabash  Kailroad  Com- 
pany, but  it  is  not  necessary  to  set  them  out.  On  May  1, 
1896,  nearly  three  years  after  it  had  entered  its  full  ap- 
pearance in  the  cause,  the  Wabash  Railroad  Company  filed 
its  answer  in  abatement,  then  for  the  first  time  calling  in 
question  the  jurisdiction  of  the  court  over  its  person. 
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It  is  entirely  clear  that  this  objection  was  not  available 
to  the  Wabash  Railroad  Company  when  made.  After  a 
fnU  appearance,'  the  filing  of  divers  motions,  and  a  plea  in 
bar,  this  appellant  must  be  conclusively  presumed  to  have 
waived  any  objection  to  the  jurisdiction  of  the  court,  and 
to  have  fully  submitted  itself  to  that  jurisdiction. 

The  reversal  of  the  judgment  of  the  Fulton  Circuit  Court 
on  the  ground  that  the  Cass  Circuit  Court  had  not  jurisdic- 
lion  of  the  person  of  its  codef endant,  the  Eel  River  Railroad 
Company,  thereby  vacating  the  proceedings  of  the  Fulton 
Circuit  Court,  did  not,  in  our  opinion,  relieve  the  Wabash 
Railroad  Company  from  the  legal  effect  of  the  steps  taken 
by  it  in  the  cause.  On  that  appeal  no  question  was  made  or 
decided  as  to  the  jurisdiction  of  the  court  over  the  Wabash 
Railroad  Company.  It  is  also  to  be  observed  that  the  full  ap- 
pearance of  this  appellant  was  made  in  the  Cass  Circuit 
Court,  and  its  application  for  a  change  of  venue  from  that 
county  took  place  prior  to  the  removal  of  the  cause  to  Fulton 
county,  and  long  before  the  proceedings  in  the  Fulton  Cir- 
cuit Court  which  were  vacated  by  the  reversal  of  the  judg- 
ment. These  facts,  in  connection  with  the  long  delay,  in 
interposing  the  objection,  under  the  settled  rules  of  plead- 
ing and  practice,  wholly  disabled  the  Wabash  Railroad 
Company  to  assert  a  want  of  jurisdiction  of  the  Cass  Cir- 
cuit Court  over  its  person,  and  consequently  the  court  did 
right  in  striking  from  the  files  its  answer  in  abatement. 
Brink  v.  Reid^  122  Ind.  257;  Watts  v.  Sweeney ^  127  Ind. 
116,  22  Am.  St.  615. 

(2)  Was  the  Eel  River  Railroad  Company  entitled  to 
a  judgment  in  its  favor  upon  the  special  verdict  upon  the 
issue  made  by  its  answer  in  abatement  and  the  reply 
thereto  ?  The  determination  of  this  question  depends  upon 
the  facts  foxmd  as  to  the  legal  residence  or  domicil  of  the 
Eel  River  Railroad  Company  at  the  time  of  the  commence- 
ment of  the  suit;  the  capacity  of  the  supposed  agent  and 
representative  of  that  corporation  on  whom  the  summons 
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was  served  to  receive,  and  be  subject  to  service  of  process  on 
behalf  of  the  corporation ;  and  the  place  and  manner  of  the 
service  of  the  writ. 

The  material  parts  of  the  special  verdict  were  as  follows : 
The  Detroit,  Eel  River  &  Illinois  Railroad  Company  was 
a  corporation  organized  under  the  laws  of  this  State  to  build 
and  operate  a  railroad  from  Logansport,.  in  Cass  county, 
Indiana,  eastward  through  the  counties  of  Cass,  Miami, 
Wabash,  Kosciusco,  Whitley,  Allen,  Noble  and  DeKalb, 
and  it  was  so  constructed.  The  railroad  and  other  property 
of  the  Detroit,  Eel  River  &  Illinois  Railroad  Company  was 
afterwards  sold  under  a  decree  of  foreclosure  rendered  by 
the  Cass  Circuit  Court.  In  1877  a  new  corporation,  known 
as  the  Eel  River  Railroad  Company,  was  organized  under 
the  laws  of  the  State  of  Indiana,  for  the  purpose  of  pur- 
chasing the  railroad  and  other  property  of  the  Detroit,  Eel 
River  &  Illinois  Railroad  Company,  and  the  corporation,  so 
organized,  after  acquiring  the  said  railroad  property,  oper- 
ated the  railroad  so  purchased  \mtil  the  fall  of  1887.  The 
road  was  equipped  with  rolling-stock  and  machine  shops. 
The  general  offices  and  general  shops  of  the  Detroit,  Eel 
River  &  Illinois  Railroad  Company,  and  of  its  successor,  the 
Eel  River  Railroad  Company,  were  located  at  Logansport, 
Cass  county,  the  western  terminus  of  said  railroad,  and  not 
elsewhere.  In  the  fall  of  1879,  the  Eel  River  Railroad 
("Company,  by  contract  with  the  predecessor  of  the  Wabash 
Railroad  Company,  surrendered  the  possession  of  its 
road,  rolling-stock,  and  equipment  to  the  said  Wabash 
Railroad  Company,  discharged  all  of  its  agents  and  em- 
ployes in  the  State  of  Indiana,  and,  by  the  order  of  its 
board  of  directors,  removed  its  general  offices,  books,  papers, 
and  other  documents  from  Logansport,  Cass  county,  Indi- 
ana, to  the  city  of  Detroit,  in  the  state  of  Michigan,  from 
whence  they  were  afterwards  removed  to  Boston,  Massa- 
chusetts. The  Eel  River  Railroad  Company  has  had  no 
office,  officer,  or  employe  except  William  V.  Troutman  in 
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the  State  of  Indiana  since  said  contract  and  surrender  in 
1879.  On  October  6,  1887,  the  Eel  Eiver  Railroad  Com- 
pany entered  into  a  lease  with  the  Wabash  Western  Rail- 
way Company,  of  the  state  of  Missouri,  whereby  the  former 
company  leased  to  the  latter,  in  perpetuity,  its  railroad  prop- 
erty, including  rolling-stock,  equipment,  and  franchises. 
The  Wabash  Western  Railway  Company  afterwards  con- 
solidated with  certain  other  railroads  in  Illinois,  Indiana, 
and  Ohio,  under  the  name  of  the  Wabash  Railroad  Com- 
pany, and  the  said  Wabash  Western  Railway  Company, 
and  its  successor,  the  Wabash  Railroad  Company,  have 
been  in  the  absolute  possession  and  control  of  the  Eel  River 
Railroad,  its  rolling-stock,  equipment,  and  franchises,  and 
have  been  operating  said  road  since  October  6,  1887.  The 
Eel  River  Railroad  Company  has  done  no  business  or  corpo- 
rate act  as  a  railroad  company  in  the  management  and  con- 
trol of  its  property  in  the  State  of  Indiana,  since  the  fall 
of  1880,  except  to  hold  annual  meetings  of  the  stockholders 
at  Butler,  in  DeKalb  county.  At  these  meetings  nothing 
was  done  further  than  to  reelect  directors,  and,  at  the  meet- 
ing of  November  7,  1888,  to  ratify  the  said  lease  of  October 
6,  1887.  Since  October  6,  1887,  the  Eel  River  Railroad 
Company  has  done  nothing  more  than  to  maintain  its  cor- 
porate existence  for  the  purpose  of  collecting  the  rentals 
reserved  in  the  said  lease  of  October  6,  1887,  and  distribut- 
ing the  same  to  its  stockholders.  The  last  general  offices  of 
the  Eel  River  Railroad  Company,  prior  to  1880,  were  at 
Logansport,  Cass  county,  Indiana,  and  since  that  date  it  has 
had  no  office  in  this  State.  Previously  to  February  27, 
1896,  and  since  the  removal  of  its  general  offices  from 
Logansport,  Indiana,  the  Eel  River  Railroad  Company  had 
not  filed,  or  caused  to  be  filed,  in  the  clerk's  office  of  any 
county,  along  the  line  of  its  road,  into  which  or  through 
which  the  railroad  runs,  the  appointment  of  any  person  as 
agent,  nor  from  the  date  of  such  removal  of  its  offices  to 
February  22,  1896,  had  it  any  officer,  director,  agent,  or 
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representative  in  the  State  of  Indiana.  On  February  22, 
1896,  one  William  V.  Troutman,  who  was  then  and  there  an 
agent  of  the  Wabash  Railroad  Company,  filed  in  the  office 
of  the  clerk  of  DeKalb  county,  at  Butler,  in  said  county,  his 
appointment  as  general  agent  of  the  Eel  River  Railroad, 
Company.  Said  Troutman  has  ever  since  remained  an 
agent  of  the  Wabash  Railroad  Company.  He  has  been  paid 
by  that  company,  and  not  by  the  Eel  River  Railroad  Com- 
pany. He  has  performed  no  services  for  the  Eel  River 
Railroad  Company.  He  has  no  duties  as  the  agent  of  that 
company.  He  has  had  the  possession  of  no  books,  papers, 
or  property  of  that  company,  and  the  object  of  his  appoint- 
ment was  to  defeat  the  jurisdiction  of  the  Cass  Circuit 
Court.  There  has  been  no  appointment  by  the  said  Eel 
River  Railroad  Company  of  any  other  agent,  or  of  any  other 
agent  to  receive  process,  at  any  time  since  1879,  in  any  of 
the  counties  into  which  or  through  which  the  Eel  River 
Railroad  Company's  railroad  passes.  On  the  12th  day  of 
February,  1896,  a  summons  for  the  Eel  River  Railroad 
Company  in  this  cause  was  issued  to  the  sheriff  of  Cass 
county,  by  the  order  of  the  Cass  Circuit  Courts  and  came 
to  the  hands  of  such  sheriff  on  the  13th  day  of  February, 
1896,  upon  which  the  said  sheriff  made  return  February 
13,  1896,  as  follows:  "I  hereby  certify  that  I  have  not 
served  this  summons  because  the  within  named  Eel  River 
Railroad  Company  is  not  found  in  my  bailiwick,  and  that 
said  corporation,  the  Eel  River  Railroad  Company,  has  no 
officer  or  person  authorized  to  transact  its  business  residing 
in  said  Cass  county,  where  said  corporation  has  been  located, 
and  has  exercised  its  powers,  upon  whom  process  can  be 
served."  On  the  13th  day  of  April,  1896,  by  the  order  of 
the  Cass  Circuit  Court,  a  summons  for  the  defendant,  the 
Eel  River  Railroad  Company,  was  issued  to  the  sheriff  of 
DeKalb  county,  and  was  duly  served  on  William  V.  Trout- 
man as  the  general  agent  of  that  company  April  17,  1896. 
Writs  of  summons  were  also  issued  to  the  sheriffs  of  Miami^ 
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Wabash,  Whitley,  Kosciusco,  Allen,  Noble,  and  DeKalb 
counties,  respectively,  on  the  12th  day  of  February,  1896, 
each  of  which  writs  was  returned  with  the  indorsement, 
"No  officer  or  agent  found  of  the  defendant,  the  Eel  River 
Railroad  Company,  upon  whom  summons  could  be  served." 
The  Wabash  Railroad  Company,  since  1889,  has  continu- 
ously had  and  maintained,  in  the  county  of  Cass,  offices  and 
agents  for  the  transaction  of  its  business,  and  for  twenty 
years  it  and  its  predecessors  have  had  nineteen  miles  of  rail- 
road running  through  the  county  of  Cass,  in  the  State  of 
Indiana,  and  said  Wabash  Railroad  Company,  since  1889, 
continuously  has  kept  and  maintained  offices  in  the  city  of 
Logansport  for  use  and  occupation  in  the  transaction  of  its 
business.  One  Charles  G.  Newell  was  the  agent  of  the 
Wabash  Railroad  Company  in  Logansport,  Indiana,  for  the 
transaction  of  its  business  at  that  point,  in  May,  1893, 
when  the  summons  in  this  case  for  the  said  Wabash  Railroad 
Company  was  served  upon  him.  The  offices  of  the  Wabash 
Railroad  Company  at  Peru,  Indiana,  are  under  the  control 
and  direction  of  the  principal  office  of  that  company  at  St. 
Louis,  Missouri.  At  and  after  May  1,  1893,  and  down  to 
the  time  of  the  filing  of  the  answer  in  abatement  in  this 
action,  the  Eel  River  Railroad  Company  did  not  at  any 
lime  have  or  maintain  its  principal  office  or  place  of  busi- 
ness in  Cass  county,  Indiana;  it  did  not  during  any  part 
of  such  period  have  an  agent  located  at,  or  residing  in,  said 
Cass  county,  nor  did  it,  during  such  period,  transact  any 
business  in  said  Cass  county,  or  maintain  any  office  therein. 
No  meeting  of  its  stockholders  or  directors  was  held  in  said 
Cass  county  between  May  1, 1893,  and  the  date  of  the  filing 
of  the  plea  in  abatement  herein.  At  no  time  in  that  interval 
was  the  Eel  River  Railroad  Company  operated  from  any 
office  or  agency  in  Cass  county.  Since  1881,  the  stock- 
holders meetings  of  that  company,  each  year,  for  the  elec* 
tion  of  directors,  and  the  transaction  of  other  business,  were 
held  at  Butler,  DeKalb  county,  Indiana,  and  from  1881 
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to  1896  such  meetings  were  convened  upon  notices  pub- 
lished by  the  secretary  in  newspapers  in  each  county  where 
any  stockholders  resided,  and  in  pursuance  of  notices  for- 
warded by  the  secretary,  by  mail,  to  every  stockholder  of  the 
corporation.  The  change  in  the  place  of  holding  the  annual 
meetings  of  the  stockholders  of  the  Eel  River  Railroad  Com- 
pany from  Logansport,  in  Cass  county,  to  Butler,  in  De- 
Kalb  county,  was  made  by  resolution  adopted  at  the  annual 
stockholders'  meeting  held  at  Logansport,  November  6, 
1880,  and  thereafter  no  such  meeting  was  held  in  Cass 
county.  Annually,  since  1880,  the  stockholders  of  said  Eel 
River  Railroad  Company  have  convened  at  Butler,  DeKalb 
ooimty,  and  have  elected  directors  of  said  company.  Eroni 
May  1,  1893,  and  from  thence  continuously  to  the  time  of 
the  filing  of  the  answer  in  abatement,  the  principal  office 
and  place  of  business  of  the  Wabash  Railroad  Company,  in 
Indiana,  was  at  Peru,  in  Miami  county.  During  this 
period,  one  Emmet  A.  Gould  was  the  division  superin- 
tendent of  the  Wabash  Railroad  Company,  in  charge  of  all 
the  agents  employed,  and  persons  engaged  in  the  operation 
of  any  part  of  said  railroad  in  the  State  of  Indiana,  with 
authority  to  employ  and  discharge  such  employes.  All 
trains  on  said  railroad  were  moved  upon  instructions  from 
the  office  of  the  said  division  superintendent.  The  offices 
of  the  train  despatcher  of  said  Wabash  Railroad  Company 
in  Indiana,  road  master,  resident  engineer,  division  super- 
intendent of  bridges,  and  master  of  transportation  were 
maintained  and  operated  at  Peru,  in  Miami  county,  and  the 
highest  officer  of  said  Wabash  Railroad  Company,  located  at, 
and  residing  in,  Cass  county,  was  a  local  station  agent,  the 
said  Wabash  Railroad  being  managed  from  the  office  of  the 
division  superintendent  located  at  Peru,  Miami  county. 

It  is  indispensably  necessary  to  the  exercise  of  the  super- 
visory authority  of  the  State  over  railroad  corporations 
created  by  it,  and  owning  property  and  enjoying  cor- 
porate  franchises   within   its   territory,   that  every  such 
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corporation  should  be  regarded  as  having  a  domieil,  or 
place  of  residence,  within  the  State  for  tlie  purposes  of  ju- 
risdiction, litigation  affecting  its  rights  and  duties,  and  the 
taxation  of  its  personal  property.  When  questions  arise 
toudiing  the  location  of  such  domicil  or  residence,  for  the 
purpose  of  determining  the  same,  resort  may  be  had  to  those 
principles  which  are  applied  in  the  case  of  natural  persons. 
Among  the  most  familiar  of  these  are  the  rules  that  every 
citizen  of  the  State  has  a  residence  somewhere  within  one  of 
the  counties  of  the  State,  in  which  alone  he  can  claim  cer- 
tain political  and  civil  rights,  and  in  which  he  must  be  sued 
in  transitory  actions  in  which  he  is  the  sole  resident  defend- 
ant ;  that  a  legal  residence  once  established  remains  until  a 
new  one  is  acquired;  and,  that  a  purpose  to  change  such 
residence,  unaccompanied  by  actual  removal  or  change  of 
abode,  does  not  constitute  a  change  of  domicil.  Sears  v. 
City  of  Boston,  1  Mete.  250;  Culbertson  v.  Board,  etc, 
52  Ind.  361 ;  Thompson  on  Corp.  §7999 ;  Buckley  v.  In- 
Jiabiiants  of  Williamstowny  3  Gray  495 ;  5  Am.  &  Eng. 
Ency.  of  Law  (1st  ed.),  865,  and  notes;  Jacobs  on  Domicil, 
§§81,  82,  91,  93,  104,  et  seq. 

The  visitation  of  civil  corporations  is  by  the  government 
itself,  through  the  medium  of  the  courts  of  justice,  which 
exercise  common  law  jurisdiction  over  all  such  corporations 
by  wrilf  of  mandamus,  and  by  information  in  the  nature  of 
quo  warranto.  The  State  which  creates  the  corporation  has 
the  right,  at  all  times,  to  inquire,  through  the  courts,  into 
abuses  of  its  franchises  by  a  body  politic,  and,  in  case  of 
non-user  or  misuser,  by  the  same  medium  to  impose  the 
penalty  of  forfeiture  according  to  the  course  of  the  common 
law,  or  in  pursuance  of  statutes  applicable  to  such  cases. 
2  Kent's  Com.  300,  305.  It  is,  therefore,  one  of  the  duties 
which  a  domestic  corporation  owes  to  the  State  to  maintain 
a  place  of  residence,  or  domicil,  at  which  the  sovereign  may 
call  upon  it  to  show  cause  why  its  franchises  should  not  be 
seized,  and  the  corporation  dissolved ;  and  where  a  disposi- 
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tion  is  manifested  to  neglect  or  evade  this  obligation,  or  the 
management  of  the  corporate  business  is  of  such  a  character 
as  to  render  the  location  of  such  residence  doubtful,  the 
courts  will  not  nicely  weigh  the  evidence  when  compelled  to 
determine  which  one  of  several  counties  into  which,  or 
through  which,  the  railroad  passes,  is  the  legal  domicil  of 
the  corporation.  Under  such  circumstances,  the  corpora- 
tion should  not  be  permitted  to  take  advantage  of  the 
uncertainty  created  by  its  own  acts,  and  a  very  slight  pre- 
ponderance of  the  evidence  should  be  held  suflScient  to  sus- 
tain the  jurisdiction  of  the  court  over  the  person  of  the 
defendant. 

The  general  rule  of  the  statute  is  that  an  action  shall  be 
commenced  in  the  county  where  the  defendant,  or  one  of  the 
defendants,  has  his  usual  place  of  residence.  §314  Bums 
1894.  This  rule  applies  as  well  to  corporations  as  to  natural 
persons.  The  statutory  exceptions  to  it  authorize  the  bring- 
ing of  the  suit,  under  some  circumstances,  in  coimties  other 
than  that  in  which  the  defendant  has  his,  or  its,  usual  place 
of  residence,  but  they  do  not  prevent  the  bringing  of  the 
suit  in  the  county  of  such  usual  residence. 

The  controlling  facts  as  to  the  usual  place  of  residence 
of  the  Eel  River  Railroad  Company,  found  by  the  special 
verdict,  are  that,  so  long  as  that  corporation  held  the  pos- 
session of  and  operated  its  railroad,  its  principal  offices  and 
place  of  business  were  at  Logansport,  in  Cass  county,  Indi- 
ana, the  western  terminus  of  its  road,  and  that  at  no  time 
since  the  Eel  River  Railroad  Company  transferred  the  use 
and  possession  of  its  railroad  to  other  corporations  had  it 
any  office  for  the  transaction  of  its  business  as  a  railroad 
company  in  any  county  in  the  State  of  Indiana.  The  place 
of  the  principal  office  of  a  railroad  corporation,  where  its 
business  is  transacted,  and  where  its  books  and  records  are 
kept,  is  generally  considered  the  residence  of  such  corpora- 
tion. 

The  fact  that  after  the  surrender  of  the  railroad,  its  prop- 
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erty,  and  business,  to  another  railroad  company,  the  annual 
meetings  of  the  stockholders  of  the  Eel  Biver  Railroad 
Company  were  held  at  Butler,  in  DeKalb  county,  and  that 
the  company,  for  the  purpose  of  defeating  the  jurisdiction 
of  the  Cass  Circuit  Court,  after  the  commencement  of  this 
action,  maintained  a  nominal  agent  there,  without  an  office, 
without  a  salary,  and  without  duties,  except  to  receive  serv- 
ice of  process,  does  not,  in  our  opinion,  change  the  efPect  of 
the  findings  of  fact  as  to  the  location  of  the  principal  offices 
and  place  of  business  at  Logansport,  in  Cass  county.  Piatt 
V.  New  York,  etc.,  B.  Co.,  26  Conn.  544 ;  Connecticut,  etc., 
Ins.  Co.  V.  Spratley,  172  U.  S.  602,  19  Sup.  Ct.  308,  43 
L.  ed.  569. 

The  appellant,  the  Eel  Biver  Bailroad  Company,  was  a 
domestic  corporation.  Its  railroad  was  wholly  within  the 
State  of  Indiana,  yet,  when  this  proceeding  was  instituted, 
it  had  no  office  or  officer,  agent  or  agency,  in  any  of  the 
eight  counties  in  which,  and  through  which,  its  road  was 
constructed.  Writs  issued  to  the  sheriffs  of  all  of  these 
counties  were  returned  "Not  found,^*  because  there  was  no 
officer  or  person  in  any  one  of  them  on  whom  service  could 
be  made.  So  long  as  the  corporation  attempted  to  carry  out 
the  purposes  for  which  it  was  organized,  so  long  as  it  en- 
gaged in  the  business  of  operating  its  railroad,  it  maintained 
its  prinicpal  offices  and  place  of  business  at  Logansport,  in 
Cass  county,  and  its  legal  residence  was,  therefore,  in  that 
county.  No  new  residence  having  been  acquired  by  the 
company,  we  think  that  the  residence  so  established  should 
be  held  to  have  continued,  and  that  the  action  was  properly 
brought  in  Cass  county.  The  action  having  been  properly 
brought  in  that  county,  the  statute  expressly  authorized 
service  of  the  summons  in  any  other  county  in  the  State 
where  any  pdrson,  authorized  to  transact  business  in  the 
name  of  the  corporation,  officer,  or  agent,  could  be  found. 
§318  Bums  1894.  William  V.  Troutman,  having  been 
appointed  the  agent  of  the  company  in  DeKalb  county  "to 
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receive  and  accept  service  of  process  with  like  effect  as  if 
served  upon  the  president  and  directors  of  the  Eel  River 
Railroad  Company/'  we  hold  that  service  of  the  summons 
on  him  in  DeKalb  county  was  sufficient  and  legal  service 
upon  the  company  in  the  action  pending  in  the  Cass  Circuit 
Court.  We  conclude,  therefore,  that  die  motion  of  the  Eel 
River  Railroad  Company  for  judgment  in  its  favor  upon  the 
special  findings  was  properly  overruled. 

(3)  Was  there  error  in  overruling  the  demurrers  to  the 
amended  information?  Omitting  the  formal  commence- 
ment, the  material  facts  alleged  were  the  following:  That, 
on  the  4th  day  of  December,  1877,  the  Eel  River  Railroad 
Company  was  incorporated  under  the  laws  of  the  State  of 
Indiana,  for  the  purpose  of  owning,  operating,  and  main- 
taining a  railroad  lying  wholly  within  said  State,  and  ex- 
tending from  Logansport,  in  Cass  county,  eastward,  through 
the  coimties  of  Miami,  Wabash,  Kosciusko,  Whitley,  Allen, 
and  Noble,  to  the  town  of  Butler,  in  DeKalb  county,  in  said 
State,  a  total  length  of  about  ninety-four  miles,  and  for- 
merly known  as  the  Detroit,  Eel  River  &  Illinots  Railroad. 
That,  by  virtue  of  such  incorporation,  the  Eel  River  Rail- 
road Company  was  authorized  to,  and  did,  take  possession 
of  the  said  railroad,  its  property,  and  franchises,  and  held 
and  operated  the  same.  That  at  the  time  said  Eel  River 
Railroad  Company  took  possession  of  said  property,  said 
Railroad  was  fully  constructed,  completed,  and  equipped 
with  ninety-four  miles,  of  main  track,  with  side-tracks, 
switches,  depots,  stations,  roundhouses,  and  machine  shops, 
located  at  Logansport  and  Butler,  with  engines  and  cars 
sufficient  to  do  a  large  passenger  and  freight  business,  and 
was  fully  equipped  for  the  accommodation  of  the  public 
along  the  line  of  said  railroad.  That,  on  or  about  October  6, 
1887,  said  Eel  River  Railroad  Company  executed  and  de- 
livered to  the  Wabash  Western  Railway  Company  a  lease  of 
said  Eel  River  Railroad  for  a  period  of  ninety-nine  years, 
renewable  in  like  periods,  at  the  option  of  said  lessee,  for- 
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ever.  That,  in  order  to  keep  the  public  authorities  in  igno- 
rance of  said  lease,  its  terms  and  conditions,  and  of  the  utter 
abandonment  of  its  corporate  duties  and  functions  by  the 
said  Eel  Kiver  Bailroad  Company,  said  lease  was  never 
recorded  in  any  county,  in  the  State  of  Indiana,  but  was 
withheld  from  the  records  and  was  unknown  to  the  public 
authorities  until  just  before  the  institution  of  this  suit. 
That,  by  the  terms  of  the  said  lease,  the  Wabash  Western 
Railway  Company  was  given  full  and  exclusive  power, 
right,  and  authority,  to  use,  manage,  and  operate  said  Eel 
River  Railroad,  its  property,  franchises,  etc.,  in  the  place 
and  stead  of  the  Eel  River  Railroad  Company,  with  the 
exclusive  right  to  collect  and  receive  such  tolls  as  said  lessee 
might,  from  time  to  time,  establish,  and  all  rents,  issues,  and 
profits  arising  from  the  possession  and  operation  of  the  said 
railroad,  etc.  That,  by  the  said  lease,  the  Wabash  Western 
Railway  Company  covenanted  to  maintain  and  operate  said 
railroad  at  its  own  expense  as  if  it  were  the  owner  thereof, 
and  to  perform  all  the  duties  and  obligations  of  the  Eel 
River  Railroad  Company.  That,  immediately  upon  the 
execution  of  the  said  lease,  and  in  compliance  with  the  terms 
thereof,  the  Eel  River  Railroad  Company  voluntarily  sur- 
rendered the  whole  of  its  said  railroad,  property,  and  fran- 
chises, to  said  Wabash  Western  Railway  Company,  dis- 
charged all  of  its  servants,  agents,  and  employes,  and  finally 
ceased  thereafter  to  operate  said  Eel  River  Railroad,  or  to 
exercise  the  franchises  thereof.  That  the  president  of  the 
aaid  Eel  River  Railroad  Company,  its  secretary  and  treas- 
urer live  in  Massachusetts,  and  its  directors  in  Massa- 
chusetts, Michigan,  and  other  states,  but  none  of  them 
in  the  State  of  Indiana;  and  that  since  the  execution 
of  the  said  lease  the  said  Eel  River  Railroad  Company 
has  not  had  any  officer,  director,  agent,  or  employe,  resi- 
dent in  the  State  of  Indiana,  upon  whom  process  could 
be  served,  and  that  the  sole  and  only  business  now  con- 
ducted by  the  Eel  River  Railroad  Company  is  the  re- 
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ceipt  and  division  of  the  semiannual  rental  paid  to  it 
under  the  said  lease,  which  business  is  conducted  in  the 
oflEice  of  its  secretary  and  treasurer,  in  the  city  of  Boston. 
That,  immediately  after  the  execution  of  said  lease,  and  by 
virtue  thereof,  the  said  Wabash  Western  Railway  Company 
took  possession  of  the  said  Eel  River  Railroad,  etc,,  and 
held  and  kept  possession  thereof  until  July,  1888,  on  or 
about  which  time  the  Wabash  Western  Railway  Company 
and  certain  other  railroad  corporations  operating  different 
portions  of  the  Wabash  line  of  railroad  became,  and  were, 
consolidated  into  one  new  corporation,  organized  under  the 
laws  of  the  State  of  Indiana,  known  as  the  Wabash  Railroad 
Company.  That  the  Wabash  Western  Railway  Company, 
the  original  lessee,  was  a  railroad  corporation,  organized 
under  the  laws  of  Missouri,  and  owned  no  railroad  in  Indi- 
ana. That  at  the  time  of  the  execution  of  the  said  lease  it 
was  a  part  of  the  contemplated  plan  to  consolidate  several 
railroad  companies  in  Missouri,  Illinois,  Indiana,  Ohio,  and 
Michigan  under  the  name  of  the  Wabash  Railroad  Com- 
pany, and  as  a  part  of  such  plan  said  lease  was  executed  to 
said  Wabash  Western  Railway  Company,  so  that  said  con- 
solidated company,  when  formed,  might  acquire  or  absorb 
said  Eel  River  Railroad,  a  competing  line  with  the  main 
line  of  the  Wabash  Railroad  Company,  eastward.  That 
said  plan  of  consolidation  was  fully  carried  out,  and  the 
Wabash  Western  Railway  Company  turned  over  to  the 
Wabash  Railroad  Company,  and  said  latter  company  took 
possession  of  all  the  property,  real  and  personal,  and  fran- 
chises of  the  Eel  River  Railroad  Company,  all  of  said  facts 
as  to  such  consolidation  and  the  purposes  of  the  said  lease 
being  known  to  the  said  Eel  River  Railroad  Company. 
That  said  Wabash  Railroad  Company,  by  virtue  of  the  said 
lease,  and  not  otherwise,  entered  upon  and  took  possession 
of  the  said  railroad  and  property  with  the  consent  of  the 
said  Eel  River  Railroad  Company,  and  has  ever  since  exer- 
cised the  functions  and  franchises  of  said  Eel  River  Rail* 
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road  Company,  and  received  the  tolls  and  profits  thereof, 
and  that  it  still  continues  to  hold  the  same  without  any 
authority  of  law.  At  the  time  the  officers,  agents,  and  em- 
ployes of  the  said  Eel  Kiver  Eailroad  Company  left  the 
State  of  Indiana,  the  principal  offices  and  shops  of  the 
said  company  were  located  at  Logansport,  Cass  county,  in 
said  State,  where  its  superintendent  and  general  manager 
resided,  and  from  which  point  the  said  road  was  operated. 
That  since  said  offices  were  abandoned,  said  company  has 
performed  no  corporate  acts  within  the  State  of  Indiana. 
That,  before  the  commencement  of  this  suit,  attempts  were 
made  to  hold  annual  meetings  of  stockholders  of  the  Eel 
River  Eailroad  Company  at  Butler,  in  DeKalb  coimty, 
Indiana,  but  that  said  meetings  were  void  for  want  of 
proper  notice,  and  because  they  were  held  under  orders 
made  by  the  board  of  directors  in  the  state  of  Massachusetts, 
and  not  otherwise.  That  the  said  Wabash  Eailroad  Com- 
pany owns  and  operates  a  competing  line  of  railroad  extend- 
ing from  Kansas  City,  Missouri,  and  other  western  points, 
to  Toledo,  Ohio,  whose  main  line  parallels  the  said  Eel 
Eiver  Eailroad  through  its  entire  length,  and  whose  in- 
terests are  antagonistic  and  adverse  to  the  Eel  Eiver  Eail- 
road Company.  That,  since  coming  into  the  possession  of 
the  said  Eel  Eiver  Eailroad,  the  said  Wabash  Eailroad 
Company,  with  the  permission  of  the  said  Eel  Eiver  Eail- 
road Company,  has  used  the  same  to  destroy  its  competition, 
and  as  a  feeder  for  its  own  main  line,  operating  it  for  the 
benefit  of  its  own  traffic,  and  dwarfing  and  ignoring  the 
proper  business  of  the  Eel  Eiver  Eailroad  Company,  and 
the  accommodation  of  its  patrons  along  its  line.  That  the 
Wabash  Eailroad  Company,  with  the  consent  of  the  Eel 
Eiver  Eailroad  Company,  has  abandoned  that  portion  of 
its  road  extending  from  Logansport  to  Chili,  a  distance  of 
twenty-two  miles,  has  torn  up  and  destroyed  the  switches 
and  side-tracks,  permitted  its  track,  buildings,  and  bridges 
to  go  to  decay,  has  dismantled  and  destroyed  the  roundhouse 
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and  machine  shops  at  Logansport^  and  removed  them  to 
Peru,  on  its  own  main  line,  and  intends  to  dismantle  and 
destroy  the  roundhouse  and  machine  shops  at  Butler,  and 
to  remove  them  to  its  own  main  line.  That  the  said  Eel 
River  Railroad  was  projected  and  built  as  a  competing  line 
of  the  Wabash  Railroad,  and  that  for  the  purpose  of  obtain- 
ing such  competing  line,  the  people  along  the  line  of  said 
railroad  voted,  and  contributed,  $300,000  in  aid  of  its  con- 
struction. 

It  was  further  charged  that  the  Wabash  Railroad  Com- 
pany holds  possession  of  the  Eel  River  Railroad,  its  prop- 
erty and  franchises,  without  right ;  that  it  has  usurped,  in- 
truded into,  and  unlawfully  exercised  the  corporate  fran- 
chises of  said  company,  and  is  unlawfully  operating  said 
railroad,  and  exercising  such  franchises.  Prayer  that  the 
charter  and  franchises  be  declared  forfeited,  that  the  de- 
fendants be  ousted  from  said  railroad  and  franchises,  and 
that  a  receiver  be  appointed  to  take  possession  of  said  rail- 
road, its  property,  etc.,  and  wind  up  the  affairs  of  the  said 
Eel  River  Railroad  Company. 

The  acts  and  omissions  for  which  a  forfeiture  of  the 
franchises  of  the  Eel  River  Railroad  Company  and  a  disso- 
lution of  that  corporation  are  demanded  are  these:  Tho 
execution  of  a  lease  to  the  Wabash  Railroad  Company  for 
a  term  of  ninety-nine  years,  with  the  right  of  perpetual 
renewal  at  the  option  of  the  lessee;  the  surrender  and 
abandonment  of  the  possession  and  control  of  its  railroad  b>^ 
the  Eel  River  Railroad  Company;  the  closing  of  aU  its 
offices,  and  the  discharge  of  all  its  agents  and  employes ;  the 
destruction  of  twenty-two  miles  of  its  railroad  from  Logans- 
port  to  Chili,  with  all  of  the  side-tracks,  switches,  and 
bridges  on  that  part  of  its  line ;  the  dismantling  arid  removal 
of  its  roundhouses,  and  machine  shops;  the  total  diversion 
of  the  railroad  from  the  purpose  of  its  construction  as  a 
competing  line  with  the  Wabash  Western  Railway  Company 
and  the  Wabash  Railroad  Company,  and  its  conversion  into 
an  interrupted,  subordinate,  and  tributary  road. 
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It  is  insisted  on  behalf  of  the  appellants  that  the  leas- 
ing of  the  railroad  was  authorized  by  the  act  of  March  3, 
1865,  §5209-5215  Bums  1894,  but  as  that  act,  in  terms, 
applies  to  intersecting  and  continuous  lines  only,  and  to 
such  railroads  as  have  not  been  equipped  and  operated  in 
whole  or  in  part,  it  does  not  sustain  the  argument  of  the  ap- 
pellants. It  is  also  contended  that  the  lease,  and  subsequent 
surrender  and  abandonment  of  the  control  of  its  railroad  by 
the  Eel  River  Railroad  Company,  were  sanctioned  by  the 
general  legislative  policy  of  the  State,  but  we  fail  to  find  in 
any  act  of  the  legislature  anything  which  ooimtenances  so 
complete  a  departure  from  the  objects  for  which  the  Eel 
River  Railroad  Company  was  organized,  and  for  which  its 
railroad  was  constructed.  The  phrase  "legislative  policy" 
is  vague  at  best,  and  can  seldom  be  regarded  as  a  substantial 
basis  for  important  legal  rights.  In  the  absence  of  more 
definite  authority,  it  cannot  be  held  to  sanction  deliberate 
violations  of  the  law,  omissions  of  duty  to  the  public  and  the 
State,  vast  and  dangerous  extensions  of  corporate  privileges, 
and  an  abandonment  of  the  objects  for  which  the  corpora- 
tion was  created. 

If  it  were  true,  as  appellants  afiirm,  that  the  corporation 
did  not  impliedly  agree  with  the  State  that  it  would  operate 
the  railroad  with  its  own  employes,  and  never  transfer  its 
franchises  or  property,  still,  we  think  it  clear  that  it  did 
impliedly  agree  that  it  would  not,  without  the  permission  of 
the  State,  destroy  a  part  of  its  line  of  railroad,  change  its 
terminal  points,  and  turn  over  to  a  rival  and  competing 
company  the  possession,  control,  and  exclusive  management 
of  the  whole  of  its  corporate  property,  and  the  enjoyment  of 
all  its  corporate  franchises. 

Although  incorporated  tmder  the  act  of  March  3,  1865, 
nevertheless  it  was  subject  to  the  general  provisions  of  the 
laws  of  this  State,  as  far  as  it  is  possible-  to  construe  them 
together,  and  there  is  nothing  in  the  act  of  March  3,  1865, 
which  relieved  the  Eel  River  Railroad  Company  from  the 
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ordinary  obligations  to  the  State  and  to  the  public  to  which 
all  such  corporations  are  subject. 

It  was  not  necessary  that  the  information  should  aver 
that  the  delinquent  company  had  done  any  act  in  contra- 
vention of  a  prohibitory  statute,  or  of  a  statute  imposing  a 
definite  penalty.  A  forfeiture  of  corporate  existence  and 
franchises  may  result,  although  no  statute  in  express  terms 
enjoins  or  prohibits  the  acts  or  omissions  complained  of. 
While  certain  specific  acts  and  omissions  may,  by  statute, 
be  made  causes  of  forfeiture  of  the  charter  or  franchises  of 
corporate  bodies,  yet  it  is  generally  recognized  that  misuser, 
and  non-user,  of  such  franchises,  even  where  the  specific 
offenses  are  not  particularly  defined  by  statute,  are  suffi- 
cient grounds  for  proceedings  for  such  forfeiture  and  disso- 
lution. State  Bank  v.  State,  1  Blackf.  267,  12  Am.  Dec, 
234;  People  v.  Kingston,  etc.,  B.  Co.,  23  Wend.  198; 
People  V.  Bristol,  etc.,  Co.,  23  Wend.  222;  Thompson  v. 
People,  23  Wend.  537;  People  v.  Hillsdale,  etc.,  Co.,  23 
Wend.  254;  People  v.  Bank,  6  Cow.  (K  Y.)  216;  State 
y.  Seneca  County  Bank,  5  Ohio  St.  171;  St.  Louis,  etc., 
Co.  V.  Sandoval,  etc.,  Co.,  116  111.  170,  5  N.  E.  370;  Ward 
V.  Sea  Ins.  Co.,  7  Paige  (N.  Y.)  294;  In  Re  Jackson 
Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.)  596;  5  Thompson  on  Corp. 
§6618;  Dartmouth  College  v.  Woodward,  4  Wheat  519, 
4  L.  ed.  629;  Morawetz  on  Priv.  Corp.,  §§1114,  1115; 
New  York,  etc.,  R.  Co.,  v.  Newman,  17  How.  30,  15  L.  ed. 
27;  Territt  v.  Taylor,  9  Cranch  52,  3  L.  ed.  650;  State 
V.  Minnesota  R.  Co.,  36  Minn.  246,  30  N.  W.  816 ;  State 
V.  Portland,  etc.,  Co.,  153  Ind.  483 ;  Pennsylvania  R.  Co. 
V.  St.  Louis,  etc.,  Co.,  118  TJ.  S.  290,  630,  6  Sup.  Ct.  1094, 
7  Sup.  Ct.  24,  30  L.  ed.  83,  284 ;  Board,  etc.,  v.  Lafayette, 
etc.,  R.  Co.,  50  Ind.  85;  Thomas  v.  West  Jersey  R. 
Co.,  101  IJ.  S.  71,  83 ;  Elliott  on  Railroads,  §§48,  49,  and 
§50,  note  5 ;  State,  ex  rel.,  v.  Atkinson,  etc.,  R.  Co.,  24  Neb. 
143,  38  N.  W.  43,  2  L.  R.  A.  564,  8  Am.  St.  164,  and 
notes. 
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It  may  be  conceded  that  not  every  act  in  excess  of  corpo- 
rate capacity  will  justify  a  forfeiture;  but  in  the  present 
case  a  much  more  serious  charge  is  made.  A  lease  in  per- 
petuity to  a  competing  company;  a  total  surrender  of  the 
railroad,  its  property  and  franchises;  an  abandonment  of 
the  control  and  management;  the  wrecking  and  destruc- 
tion of  a  considerable  part  of  the  line  of  the  railroad ;  the 
dismantling  and  removal  of  roundhouses  and  .machine 
shops ;  the  closing  of  aU  offices  and  agencies ;  the  discharge 
of  all  employes,  agents,  and  officers  in  this  State;  the  re- 
moval of  all  books  and  papers  relating  to  the  business  of  the 
corporation  from  the  State  of  Indiana ;  and  the  management 
of  the  affairs  of  the  company  by  the  officers  of  a  competing 
line  of  railroad  in  such  manner  as  to  promote  the  interests 
of  such  competing  line  without  regard  to  the  interests  or 
duties  of  the  line  so  controlled, — constitute  a  state  of  facts 
wholly  different  in  character  and  legal  effect  from  those  acts 
in  excess  of  corporate  capacity  which  have  been  held  in- 
sufficient to  authorize  a  forfeiture. 

It  is  further  said  by  counsel  for  appellants  that  the  lease 
was  not  prohibited  by  law,  nor  wron^ul  in  itself,  and  that 
the  information  contains  no  averment  that  public  injury 
resulted  from  the  acts  complained  of.  In  answer  to  this, 
it  is  sufficient  to  say  that  the  lease  to  the  competing  com- 
pany was  not  authorized  by  any  statute ;  that  its  execution 
and  the  consequent  abandonment  of  its  railroad  by  the  Eel 
River  Kailroad  Company  were  against  public  policy;  and 
that  from  the  facts  averred  in  the  information  injury  to  the 
public  may  be  conclusively  presumed.  Elliott  on  Railroads, 
§49;  Board,  etc.,  v.  Lafayette,  etc.,  R.  Co.,  50  Ind.  85; 
East  St.  Louis,  etc.,  R.  Co.  v.  Jarvis,  92  Fed.  735,  34  C. 
C  A.  639 ;  Central,  etc.,  Co.  v.  Indiana,  etc.,  Co.,  98  Fed. 
666,  39  C.  C.  K.  220. 

The  execution  of  the  lease  to  the  Wabash  Railroad  Com- 
pany and  the  disability  resulting  from  such  lease  rendered 
the  lessor  company  incapable  of  performing  its  duties  to  the 
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State  and  to  the  public,  and  to  that  extent  were  violations 
of  its  charter,  and  breaches  of  the  implied  conditions  upon 
which  its  right  to  exist  depended.  These  facts,  in  con- 
nection with  the  other  grounds  of  forfeiture  alleged  in  the 
information,  consisting  of  a  total,  and  apparently  final,  sus- 
pension of  the  business  and  functions  of  the  Eel  River 
Railroad  Company;  the  abandonment  of  all  means  and 
agencies  by  which  that  business  was  carried  on,  and  those 
functions  performed;  the  acquiescence  of  the  company  in 
the  destruction  of  a  considerable  portion  of  its  railroad  and 
other  property ;  and  its  attempted  migration  from  the  State, 
were,  as  we  think,  sufficient  in  law  to  sustain  a  judgment  of 
ouster  and  a  dissolution  of  the  corporation. 

Objection  is  made  that  the  action  was  not  brought  in  the 
proper  county,  but,  for  the  reasons  already  given  in  this 
opinion,  we  think  the  suit  was  properly  commenced  in  the 
Cass  Circuit  Court. 

It  is  also  insisted  that  when  the  venue  of  the  cause  was 
changed  from  Cass  county  to  Howard  county,  there  should 
have  been  a  change  of  the  relator,  and  that  the  prosecuting 
attorney  of  the  Howard  Circuit  Court  should  have  been 
substituted.  We  cannot  adopt  this  view.  The  action  was 
a  civil  one,  and  a  change  of  venue  did  not  require  a  change 
of  parties.  Originating  as  it  did  in  Cass  county,  the  prose- 
cuting attorney  of  that  county  was  the  proper  relator,  and 
so  remained,  notwithstanding  the  removal  of  the  cause  from 
that  county.  The  statute  provides  that  the  information  may 
be  filed  by  the  prosecuting  attorney  in  the  circuit  court  of 
the  proper  county,  upon  his  own  relation,  whenever  he  shall 
deem  it  his  duty  to  do  so,  or  shall  be  directed  by  the  court, 
or  other  competent  authority.    §1146  Bums  1894. 

It  certainly  was  not  intended  that  upon  every  change  of 
venue  there  should  be  a  change  of  the  relator.  Counsel  for 
appellants  refer  us  to  no  authority  in  support  of  this  posi- 
tion, and  we  have  been  able  to  find  none.  The  analogy  to 
criminal  practice  and  pleading,  suggested  by  counsel  for 
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appellants,  does  not  sustain  their  argument.  On  a  change 
of  venue  in  a  criminal  case  prosecuted  by  information,  the 
name  of  the  prosecuting  attorney  subscribed  to  the  pleading 
is  never  changed,  nor  is  any  other  alteration  of  the  pleading 
necessary.  Whether  the  prosecuting  attorney,  who  filed  the 
information  in  the  nature  of  a  quo  warranto^  can  be  com- 
pelled to  go  out  of  his  district  to  prosecute  the  proceeding 
is  another  question,  and  is  not  before  us.  Thompson  v. 
Carr,  13  Bush  (Ky.)  215,  therefore,  does  not  apply. 

Upon  the  whole  information,  we  think  it  appears  that 
there  was  a  wilful  misuser  and  non-user  by  the  Eel  River 
Railroad  Company  of  its  franchises  in  regard  to  matters 
which  go  to  the  essence  of  the  contract  between  the  corpora- 
tion and  the  State;  that  the  Cass  Circuit  Court  had  juris- 
diction of  the  subject-matter  of  the  action  and  the  persons  of 
the  defendants,  and  that  there  was  no  defect  of  parties.  The 
demurrers  of  the  appellants  were  properly  overruled. 

(4)  Were  the  appellants  entitled  to  judgment  on  the 
special  findings  of  the  jury  ?  The  findings  of  fact  closely 
pursued,  and  fully  sustained,  the  allegations  of  the  informa- 
tion, and  it  is  not  necessary  to  set  them  out.  Special  an- 
swers separately  filed  by  the  appellants  set  up  the  defense 
that  the  cause  of  action  did  not  accrue  within  fifteen  years 
before  the  commencement  of  the  action.  The  verdict  finds 
that  on  the  6th  day  of  October,  1887,  the  lease  mentioned 
in  the  information  was  executed,  and  that  thereupon  the  Eel 
River  Railroad  Company  surrendered  the  absolute  control 
and  possession  of  its  railroad,  its  equipments,  and  franchises 
to  the  Wabash  Western  Railway  Company.  Nothing  is 
said  in  the  special  finding  concerning  the  execution  of  a 
lease  in  1879,  or  at  any  date  other  than  October  6,  1887. 
But  if  a  previous  lease  had  been  made,  the  execution  of 
another  instrument  of  like  character  by  and  between  the 
same  parties,  or  their  successors,  in  1887,  may  have  an- 
nulled or  merged  the  former  agreement,  and  it  undoubtedly 
had  the  effect  of  a  new  and  substantive  violation  of  the 
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duties  and  obligations  of  the  Eel  River  Railroad  Company. 
The  State  had  the  right  to  challenge  the  validity  of  this 
lease,  and  to  demand  a  forfeiture  of  the  franchises  of  the 
corporation  on  account  of  its  execution  and  the  subsequent 
proceedings  of  the  two  companies  under  it.  The  informa- 
tion was  filed  May  1,  1893,  less  than  six  years  after  the 
lease  was  executed,  and,  as  to  the  Eel  River  Railroad  Com- 
pany, the  action  was  commenced  February  13,  1896.  But 
we  think  the  bar  of  the  statute  of  limitations  does  not, 
in  civil  actions,  apply  to  the  State,  nor,  as  a  general  rule, 
is  its  right  of  action  lost  by  laches  upon  the  part  of  its 
oflBcers.  §305  Bums  1894 ;  Pennsylvania  Co.  v.  State,  142 
Ind.  428;  Commonwealth  v.  Erie  Road,  27  Pa.  St.  339, 
360;  State,  ex  rel.,  v.  Halter,  149  Ind.  292;  County  of 
Schuylkill  v.  Commonwealth,  36  Pa.  St.  524. 

Besides,  we  think  the  misuser  of  the  franchises  of  the 
Eel  River  Railroad  Company  constituted  a  continuing 
wrong.  Peck  v.  City  of  Michigan  City,  149  Ind.  670; 
Ounder  v.  Tibbits,  153  Ind.  591. 

The  special  findings  of  fact  were  entirely  consistent  with 
the  general  verdict,  and  there  was  no  error  in  overruling 
appellants'  motion  for  judgment  in  their  favor. 

(5)  Upon  a  careful  examination  of  all  the  reasons  for  a 
new  trial  discussed  by  appellants'  counsel,  we  are  satisfied 
that  the  action  of  the  court  in  overruling  the  motion  was 
correct.  We  think  the  verdict  and  the  special  findings  were 
sustained  by  sufficient  evidence,  and  were  in  accordance 
with  the  law;  that  no  error  was  committed  in  giving,  or 
refusing  to  give,  instructions;  and  that  the  court  did  not 
err  in  refusing  to  compel  the  jury  to  answer  interrogatories 
numbered  fifteen  and  sixteen  filed  by  appellants. 

In  determining  the  questions  arising  upon  the  decision  of 
the  court  on  the  motion  for  a  new  trial,  we  do  not  deem  it 
necessary  to  take  them  up  in  detail,  or  to  extend  this  opinion 
by  comment  upon  their  merits.  The  views  we  have  ex- 
pressed upon  the  controlling  questions  in  the  cause  su£i- 
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ciently  indicate  our  reasons  for  the  rulings  upon  this  branch 
of  the  case,  and  we  regard  these  reasons  as  decisive  of  the 
several  points  made  under  this  assignment  of  error. 

(6)  The  statute  expressly  authorized  the  appointment 
of  a  receiver  in  the  event  that  judgment  was  rendered 
against  the  corporation.  The  judgment,  in  case  of  a  for- 
feiture, is  that  the  franchise  be  seized  into  the  hands  of 
the  State,  and  that  the  corporation  be  dissolved.  2  Kent's 
Com.  300-305;  State  Bank  v.  State,  1  Blackf.  267;  Ryan 
V.  Vanlandingham,  7  Ind.  416. 

The  appointment  of  a  receiver  to  take  possession  of  the 
property  of  the  company  was  necessary  and,  in  the  exercise 
of  its  general  powers,  we  think  the  court  was  authorized  to 
make  such  appointment.  It  was  asked  for  in  the  informa- 
tion, and  no  harm  could  result  from  the  appointment  as  a 
part  of  the  proceedings  in  the  cause.  Had  it  not  been  made 
until  after  judgment,  the  court  would  doubtless  have  had 
the  right  to  make  the  appointment  on  the  motion  of  the 
prosecuting  attorney,  and  without  further  notice.  A  cor- 
rect result  having  been  reached,  we  do  not  think  the  action 
of  the  court  should  be  disturbed,  or  that  any  reason  exists 
for  a  modification  of  its  judgment. 

Judgment  afi&rmed. 


Manufacturers  Gas  and  Oil  Company  et  al.   v. 
The  Indiana  Natural  Gas  and  Oil  Company. 

[No.  19,268.    Filed  June  28, 1900.    Rehearing  denied  Nov.  28,  1900.] 

Mines  and  Mutebals. — Natural  Oaa. — Property  Rights. — Increasing 
NaturaJ  Flow, — Injunction, — Natural  gas  in  the  ground  is  so  far  the 
Buhject  of  property  rights  in  the  owners  of  the  superincumhent 
lands,  that,  while  each  of  them  has  the  right  to  hore  or  mine  for  it 
on  his  own  land,  and  to  use  such  portion  of  it  as,  when  left  to  the 
natural  laws  of  flowage,  may  rise  in  the  wells  of  such  owner  and 
into  his  pipes,  no  one  of  the  owners  of  such  lands  has  the  right, 
without  the  consent  of  all  the  other  owners,  to  induce  an  unnatural 
flow  into  or  through  his  own  well,  or  to  do  any  act  with  reference 
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to  the  common  reservoir,  and  the  body  of  gas  therein,  injurious  to, 
or  calculated  to  destroy  it,  and  an  action  may  be  maintained  by 
the  owners  of  superincumbent  lands  to  enjoin  another  owner  from 
using  devices  for  pumping,  or  any  other  artificial  process,  that  shall 
have  the  effect  of  increasing  the  natural  flow  of  gas. 

From  the  Grant  Circuit  Court.     Reversed. 

Rollin  Warner,  A.  W.  Brady  and  W.  A.  Ketcham,  for 
appellants. 

W.  0.  Johnson,  M,  Winfield,  Foster  Davis,  J.  G,  Black- 
lidge,  0.  0.  Shirley  and  Conrad  Wolf,  for  appellee. 

DowLiNG,  J. — In  this  suit  the  appellants  sought  to  en- 
join the  appellee  from  using  devices  for  pumping,  and  from 
employing  any  other  artificial  process  or  appliance  for  the 
purpose,  or  having  the  effect  of  increasing  the  natural  flow 
of  gas  from  the  wells  of  the  appellee,  or  through  the  pipes 
conveying  and  transporting  the  same. 

The  ruling  of  the  court  sustaining  a  demurrer  to  the 
complaint  is  the  error  assigned. 

The  appellants,  the  Manufacturers  Gas  and  Oil  Com- 
pany, the  Manufacturers  Fuel  Company,  the  Ball  Brothers 
Glass  Manufacturing  Company,  the  Swayzee  Glass  Com- 
pany, the  Crystal  Window  Glass  Company,  and  the  Alex- 
andria Window  Glass  Company,  are  corporations  organized 
under  the  laws  of  this  State,  as  is  also  the  appellee,  the  Indi- 
ana Natural  Gas  and  Oil  Company.  The  complaint  states 
that  the  two  corporations  first  named  are  engaged,  among 
other  things,  in  supplying  natural  gas  to  manufacturing 
companies  carrying  on  business  at  Muncie,  Delaware  county, 
Indiana,  in  which  large  amounts  of  capital  are  invested, 
and  by  whom  1,600  men  are  employed  and  paid,  the  value  of 
the  annual  output  of  which  is  $3,600,000;  that  the  pipe 
lines  of  the  said  Manufacturers  Gas  and  Oil  Company  ex- 
tend to,  and  some  of  its  wells  are  situated  at,  a  point  about 
nine  miles  northwest  of  the  city  of  Muncie,  and  fifteen 
miles  from  one  of  the  lines  and  from  some  of  the  wells 
of  the  appellee  in  Grant  county;  that  the  pipe  lines  and 
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some  of  the  gas  wells  of  the  Manufacturers  Fuel  Company 
extend  north  from  the  city  of  Muncie  about  seven  miles  to 
about  eighteen  miles  from  the  lines  and  wells  of  the  appel- 
lee; that  the  Ball  Brothers  Glass  Manufacturing  Company 
has  an  annual  output  of  $1,500,000,  and  that  it  employs 
1,200  men,  with  a  pay-roll  of  $42,000  per  month ;'  that  the 
lines  through  which  it  is  supplied  with  gas  extend  north 
from  the  city  of  Muncie  about  eleven  miles  to  within  a  dis- 
tance of  about  eighteen  miles  of  the  lines  and  wells  of  the 
appellee.  Similar  allegations  are  made  as  to  the  Swayzee 
Glass  Company,  the  Crygftal  Window  Glass  Company,  and 
the  Alexandria  Window  Glass  Company.  It  is  further 
stated  that  each  of  the  said  manufacturing  establishments 
requires  d  large  quantity  of  fuel  to  enable  it  to  carry  on  its 
operations ;  that  natural  gas  is  more  desirable  than  any  other 
kind  of  fuel,  and  that  the  plants  of  the  said  appellants  were 
located  and  built  especially  with  reference  to  the  supply  of 
natural  gas  in  their  vicinity,  and  are  entirely  dependent 
upon  it.  It  is  alleged  that  the  appellee  is  engaged  in  the 
business  of  mining,  collecting,  and  transporting  -natural  gas 
from  the  natural  gas  fields  in  Indiana  to  the  city  of  Chicago, 
in  the  state  of  Illinois,  and  that  in  the  conduct  of  its  said 
business  it  has  established  pipe  lines  for  the  transportation 
of  natural  gas  through  a  greai;  part  of  the  counties  of  the 
State  from  Howard  county  to  the  northwestern  boundary  of 
the  State,  and  that  for  the  purpose  of  transporting  such 
natural  gas  it  has  established,  and  is  maintaining,  one 
pumping  station  in  the  county  of  Jasper,  and  one  in  the 
county  of  Howard,  and  that  it  is  intending  and  threatening, 
and,  unless  restrained  by  the  court,  it  will  establish  another 
in  the  county  of  Grant,  where  it  has  located  and  drilled 
weUs,  and  laid  pipe  lines  connecting  with  its  main  pipe  line 
to  Chicago. 

That,  imderlying  the  counties  in  the  northeastern  and 
central  part  of  Indiana,  there  was  discovered,  in  the  year 
1886,  a  great  reservoir  of  natural  gas,  located  in  the  Trenton 
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rock,  at  various  distances  from  the  surface  of  the  earth,  the 
counties  of  Delaware,  Madison,  and  Grant,  being  located 
over  the  center  of  said  reservoir,  and  said  reservoir  extend- 
ing in  every  direction  from  the  three  counties  aforesaid,  and 
underlying  the  whole  of  Blackford,  and  parts  of  Jay,  Wells, 
Howard,  Tipton,  Hamilton,  Hancock,  Henry,  and  Ran- 
dolph counties,  the  supply  of  gas  being  greatest  in  the  coun- 
ties of  Delaware,  Grant  and  Madison;  that  said  reservoir 
of  natural  gas  is  single,  continuous,  connected,  and  limited, 
situated  in  the  Trenton  rock  underlying  said  several  coun- 
ties, and  parts  of  counties,  at  a  depth  of  from  900  to  1,000 
feet  below  the  surface  of  the  earth;  that  the  said  Trenton 
rock  is  a  porous  substance  which  permits  the  passage  of 
natural  gas  through  it;  that  said  gas  is  confined  in  said 
rock  at  a  great  pressure,  which  has  diminished  from  325 
pounds  in  1886  to  165  pounds  at  the  present  time;  that 
because  the  said  reservoir  is  continuous,  connected,  and 
limited,  any  diminution,  waste,  destruction,  or  injury  to 
any  part  of  said  reservoir  decreases  the  entire  supply  of 
natural  gas,  and  diminishes  the  pressure  of  all  natural  gas 
wells  drawing  from  said  reservoir,  thereby  injuring  all 
other  parts  of  the  said  reservoir;  that  beneath  and  around 
said  reservoir  is  a  vast  body  of  salt  water,  which  also  is  con- 
fined, and  is  subject  to  great  pressure,  and  which,  as  the 
pressure  on  said  reservoir  of  natural  gas  decreases,  or  is 
diminished,  constantly  tends  to  enter  the  said  reservoir,  an^ 
the  wells  drilled  therein,  and  to  destroy  the  same;  that 
when  the  pressure  within  the  said  reservoir  shall  decrease 
to  about  100  pounds,  the  effect  will  be  to  permit  said  body 
of  salt  water  to  enter  said  entire  reservoir,  and  to  destroy 
the  same,  with  all  the  natural  gas  wells  entering  therein,  or 
drawing  thereon ;  that  the  gas  wells  of  the  appellants  will  be 
rendered  entirely  useless,  and  worthless  if  the  said  reservoir 
is  destroyed;  that  for  this  reason  it  is  of  the  utmost  im- 
portance to  the  appellants,  and  to  all  other  manufacturing 
institutions  in  said  gas  districts,  that  no  excessive,  un- 
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authorized^  or  unlawful  use  of  said  natural  gas  be  made  or 
permitted;  that  the  appellee  has  located,  and  drilled,  and 
draws  natural  gas  from,  a  great  number  of  natural  gas  wells 
in  Grant  and  Howard  counties,  and  has  leased  many  thou- 
sands of  acres  of  land  in  said  Grant  and  Delaware  counties, 
whereon  it  has  not  yet  drilled  wells,  but  it  expects,  intends, 
and  gives  out  that  it  will  drill  gas  wells  on  said  lands ;  that 
much  of  the  land  so  leased,  for  the  purposes  aforesaid,  lies  in 
the  immediate  vicinity  of  the  said  wells  owned  by  the  ap- 
pellants, respectively ;  that  all  of  said  wells  already  drilled 
by  the  appellee  penetrate  to,  and  draw  from,  said  reservoir 
of  natural  gas,  and  all  wells  hereafter  drilled  upon  said 
leased  land  will  penetrate,  and  draw  upon,  the  said  reser- 
voir; that  the  appellee,  in  violation  of  the  rights  of  the 
appellants,  and  in  violation  of  section  two  of  an  act  entitled 
^'An  act  to  regulate  the  mode  of  procuring,  transporting, 
and  using  natural  gas,  and  declaring  an  emergency,"  which 
became  a  law  by  lapse  of  time,  without  the  Governor's  ap- 
proval, March  4,  1891,  has  used,  is  using,  and  threatens 
to  continue  to  use,  artificial  processes,  or  appliances,  for  the 
purpose^  and  which  have  the  effect  of  increasing  the  natural 
flow  of  the  natural  gas  from  its  wells  through  the  pipes  used 
for  conveying  and  transporting  the  same,  by  maintaining 
and  using  at  points  in  the  counties  of  Jasper,  Howard,  and 
Grant,  pimiping  stations,  and  other  devices  to  the  appellants 
unknown,  by  which  the  natural  gas  while  being  transported 
is  forced  into  its  mains  and  pipes  at  a  pressure  of  400 
pounds  to  the  square  inch,  and  largely  beyond  the  natural 
rock  pressure  of  the  natural  gas  at  the  wells ;  that  by  the  use 
of  such  devices  the  back  pressure  upon  the  reservoir,  which 
is  essential  to  keep  the  salt  water  from  entering  the  wells, 
and  destroying  the  natural  gas,  is  withdrawn,  and  the  flow 
of  gas  from  the  wells,  and  in  the  pipes,  is  greatly  increased, 
and  the  supply  and  pressure  of  gas  in  the  reservoir  greatly 
diminished,  to  the  prejudice  of  the  appellants,  and  of  all 
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Other  manufacturing  interests  in  and  throughout  the  said 
district ;  that  in  so  forcing  the  gas  through  such  pipe  lines 
by  such  artificial  processes,  the  appellee  has  drawn,  and  is 
continuing  to  draw,  so  heavily  through  its  said  wells  upon 
the  said  reservoir  as  seriously  to  diminish  the  supply  and 
pressure  of  gas  therein,  and  to  draw  from  the  wells  owned 
by  the  appellants  and  other  manufacturers  in  said  district 
the  supply  of  gas  upon  which  they  are  dependent  for  their 
continued  operation ;  that,  unless  the  appellee  is  restrained 
from  piping  said  natural  gas  by  pumping  and  other  artifi- 
cial appliances  for  the  purposes  and  having  the  effect  of  in- 
creasing the  natural  flow  of  gas  from  any  well,  and  of  in- 
creasing and  maintaining  the  flow  of  natural  gas  through  the 
pipes  used  for  conveying  and  transporting  the  same,  the  ap- 
pellants and  all  other  manufacturing  interests  located  in  the 
said  gas  district  will  suffer  irreparable  injury,  their  said 
wells  will  be  wholly  destroyed,  and  rendered  entirely  worth- 
less, the  value  of  their  property  will  be  destroyed  in  whole 
or  in  part,  and  they  will  be  compelled  to  close  down,  and 
discharge  their  employes  until  such  time  as  they  can  refit 
and  reestablish  their  plants  for  the  use  of  coal,  and  that  even 
then  the  value  of  their  property  will  be  greatly  diminished, 
etc. 

The  relief  demanded  is,  that  the  appellee  be  perpetually 
enjoined  and  restrained  from  using  devices  for  pumping, 
or  any  other  artificial  process  or  appliance,  for  the  purpose 
or  that  shall  have  the  effect  of  increasing  the  natural  flow 
of  natural  gas  from  any  of  its  wells,  and  from  increasing 
and  maintaining  the  flow  of  natural  gas  through  the  pipes 
used  for  conveying  and  transporting  the  same. 

The  sufficiency  of  the  complaint,  and  the  right  of  the  ap- 
pellants to  an  injunction,  are  denied  by  the  appellee,  and 
the  grounds  relied  upon  by  appellants  for  relief  are  vigor- 
ously assailed. 

Counsel  for  appellee  contend  (1)  that  while  natural  gas 
in  the  ground  may  not  be  susceptible  of  absolute  private 
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ownership,  or  the  subject  of  ordinary  property  rights,  yet, 
when  brought  to  the  surface  and  placed  in  pipes  for  trans- 
portation, it  becomes  private  property,  and  an  article  of 
commerce ;  that  all  rights  in,  to,  and  over  it,  as  such  prop- 
erty, are  entitled  to  the  same  measure  of  protection  as  ia 
granted  to  the  owner  of  oil,  coal,  or  wheat  on  the  cars ;  and 
that  the  State  has  then  no  right  to  prohibit  or  restrict  its 
use,'  sale,  or  transportation;  (2)  that  the  Supreme  Court  of 
this  State,  having  recognized  natural  gas  when  brought  to 
the  surface  of  the  earth  and  placed  in  pipes  as  private  prop- 
erty and  a  commercial  commodity,  and  the  appellee  having 
invested  its  means  upon  the  faith  of  those  decisions,  the  ap- 
pellants are  precluded  by  the  doctrine  of  stare  decisis  from 
the  relief  they  seek,  even  if  those  decisions  should  now  be 
regarded  as  erroneous,  and  overruled;  (3)  that,  if  the  acts 
of  1889  and  1891  should  be  held  valid,  and  the  former 
decisions  construing  them  overruled,  a  court  of  equity  can- 
not now  grant  relief  by  way  of  injunction,  because  of  laches 
on  the  part  of  the  appellants ;  (4)  that  the  appellants  show 
no  such  individual  interest  or  dominant  right  in  the  nat- 
ural gas  while  in  the  ground,  nor  any  such  special  injury 
different  from  the  injury  to  the  public,  as  will  authorize 
them  to  maintain  this  action;  (5)  that  the  appellants  do 
not  show  clearly  their  right  in  the  res,  that  such  right  has 
been  invaded,  or  is  threatened,  and  that  tlieir  right  is  domi- 
nant and  superior  to  that  of  the  appellee,  and  (6)  that 
under  the  acts  of  the  legislature,  which  have  been  held  valid, 
and  under  the  decisions  of  the  Supreme  Court  of  this  State, 
in  reference  to  the  act  which  was  held  invalid,  it  has  been 
settled  that  gas,  when  mined,  is  the  property  of  the  person 
producing  it,  and  that  the  legislature  cannot  prohibit  its 
sale  or  purchase  within  or  beyond  the  State. 

Whatever  pertinence  and  force  the  first,  second,  third, 
and  sixth  objections,  and  the  arguments  founded  upon  them, 
might  have  if  the  grievance  complained  of  was  the  transpor- 
tation and  sale  of  natural  gas  beyond  the  State  by  the  ap- 
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pellee^  they  cannot  be  regarded  as  important  or  influential 
in  the  present'  case,  for  the  reason  that  such  transportation 
and  sale  are  not  the  grounds  of  the  action.  The  wrongful 
act  stated,  and  sought  to  be  enjoined,  is  the  use  by  the  ap- 
pellee of  pumping  machinery,  and  other  appliances  for  the 
purgose,  and  having  the*  effect,  of  increasing  the  flow  of  gas 
from  its  wells  into  its  pipes.  The*  question  to»be  determined 
here  is  not  whether  natural  gas,  when  reduced  to  possession, 
is  property,  but  as  to  the  right  of  well  owners  to  use  certain 
extraordinary  means  to  reduce  it  to  possession. 

In  the  examination  of  the  subject,  it  is  proper  and  neces- 
sary to  consider  whether  the  appellants  have,  or  can  have, 
a  property  interest  in  natural  gas.  while  in  the  earth,  and 
before  it  is  reduced  to  possession;  whether  the  appellants 
will  sustain  a  special  injury  by  the  threaieniBd  acts  of  the 
appellee  different  from  the  injury  to  the  public;  and 
whether  the  acts  of  the  appellee  invade  an  equitable  right 
of  the  appellants. 

IN'atural  gas  is  a  fluid  mineral  substance,  subterraneous  in 
its  origin  and  location,  possessing,  in  a  restricted  degree, 
the  properties  of  underground  waters,  and  resembling  water 
in  some  of  its  habits.  Unlike  water,  it  is  not  generally  dis- 
tributed, and,  so  far  as  now  understood,  it  can  be  used  for 
but  few  purposes,  the  most  important  being  that  of  fuel. 
Its  physical  occurrence  is  in  limited  quantities  only,  within 
circumscribed  areas  of  greater  or  less  extent. 

If  it  could  be  dealt  with  as  subterranean  waters,  there 
would  be  little  difficulty  in  determining  the  rules  by  which 
the  rights  of  landowners,  and  other  persons  interested  in 
it,  should  be  governed.  But  the  difference  between  natural 
gas  and  underground  waters,  whether  flowing  in  channels 
or  percolating  the  earth,  is  so  marked  that  the  principles 
which  the  courts  apply  to  questions  relating  to  the  latter  are 
not  adapted  to  the  adjustment  of  the  difficulties  arisilig  from 
conflicting  interests  in  this  new  and  peculiar  fluid. 

Natural  gas  being  confined  within  limited  territorial 
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areas,  and  being  accessible  only  by  means  of  wells  or  open- 
ings upon  the  lands  underneath  which  it  exists,  is  not  the 
subject  of  public  rights  in  the  same  sense,  or  to  the  same 
extent,  as  animals  ferae  naturae,  and  the  like,  are  said  to 
be.  Without  the  consent  of  the  owner  of  the  land,  the  public 
cannot  appropriate  it,  use  it,  or  enjoy  any  benefit  whatever 
from  it.  This  power  of  the  owner  of  the  land  to  exclude 
the  public  from  its  use  and  enjoyment  plainly  distin- 
guishes it  from  all  other  things  with  which  it  has  been  com- 
pared, in  the  use,  enjoyment  and  control,  of  which  the  pub- 
lic has  the  right  to  participate,  and  tends  to  impress  upon 
it,  even  when  in  the  ground  in  its  natural  state,  at  least  in  a 
qualified  degree,  one  of  the  characteristics  or  attributes  of 
private  property.  In  the  case  of  animals  ferae  natural^, 
fish,  and  the  like,  this  public  interest  is  said  to  be  repre- 
sented by  the  sovereign  or  State.  So,  in  the  case  of  navi- 
gable rivers  and  public  highways,  the  State,  in  behalf  of  the 
public,  has  the  right  to  protect  them  from  injury,  misuse, 
or  destruction.  But  in  the  case  of  natural  gas,  there  are 
reasons  why  the  right  to  protect  it  from  entire  destruction 
while  in  the  ground  should  be  exercised  by  the  owners  of 
the  land  who  are  interested  in  the  common  reservoir.  From 
the  necessity  of  the  case,  this  right  ought  to  reside  some- 
where, and  we  are  of  the  opinion  that  it  is  held,  and  may  be 
exercised,  by  the  owners  of  the  land,  as  well  as  by  the  State. 
Natural  gas  in  the  groimd  is  so  far  the  subject  of  property 
rights  in  the  owners  of  the  superincumbent  lands,  that  while 
each  of  them  has  the  right  to  bore  or  mine  for  it  on  his  own 
laud,  and  lo  use  such  portion  of  it  as  when  left-  to  the  natural 
laws  of  flowage  may  rise  in  the  wells  of  such  owner  and  into 
his  pipes,  no  one  of  the  owners  of  such  lands  has  the  right, 
without  the  consent  •  of  all  the  other  owners,  to  induce  an 
unnatural  flow  into,  or  through,  his  own  wells,  or  to  do  any 
act  with  reference  to  the  common  reservoir,  and  body  of  gas 
therein,  injurious  to,  or  calculated  to  destroy  it.  In  the 
case  of  lakes,  or  flowing  streams,  it  cannot  be  said  that  any 
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particular  part,  or  quantity,  or  proportion  of  the  water  in 
them,  belongs  to  any  particular  land  or  riparian  owner,  each 
having  an  equal  right  to  take  what  reasonable  quantity  he 
will  for  his  own  use.  But  the  limitation  is  upon  the  manner 
of  taking.  So,  in  the  case  of  natural  gas,  the  n^nner  of 
taking  must  be  reasonable,  and  not  injurious  to,  or  destruct- 
ive of,  the  common  source  from  which  the  gas  is  drawn.  Tlie 
right  of  each  owner  to  take  the  gas  from  the  common  reser- 
voir is  recognized  by  the  law,  but  this  right  is  rendered 
valueless  if  one  well  owner  may  so  exercise  his  right  as  to 
destroy  the  reservoir,  or  to  change  its  condition  in  such 
manner  that  the  gas  will  no  longer  exist  there. 

This  view  of  the  law  is  sustained  by  the  recent  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Ohio  Oil  Co.  V.  State  of  Indiana,  177  U.  S.  190,  20  Sup. 
Ct.  576,  44  L.  ed.  729.  In  that  opinion,  the  court  say: 
"Although  in  virtue  of  his  proprietorship  the  owner  of  the 
surface  may  bore  wells  for  the  purpose  of  extracting  natural 
gas  and  oil,  until  these  substances  are  actually  reduced  by 
him  to  possession,  he  has  no  title  whatever  to  them  as  bwTior. 
That  is,  he  has  the  exclusive  right  on  his  own  land  to  seek 
to  acquire  them,  but  they  do  not  become  his  property  until 

the  effort  has  resulted  in  dominion  and  control  bv  actual 

t/ 

possession.  It  is  also  clear  from  the  Indiana  cases  cited  that, 
in  the  absence  of  regulation  by  law,  every  owner  of  the  sur- 
face within  a  gas  field  may  prosecute  his  efforts  and  may 
reduce  to  possession  all  or  every  part,  if  possible,  of  the 
deposits  without  violating  the  rights  of  the  other  surface 
owners. 

"If  the  analogy  between  animals  ferae  naturae  and  min- 
eral deposits  of  oil  and  gas,  stated  by  the  Pennsylvania 
court  and  adopted  by  the  Indiana  court,  instead  of  simply 
establishing  a  similarity  of  relation,  proved  the  identity  of 
the  two  things,  there  would  be  an  end  of  the  case.  This 
follows  because  things  which  are  ferae  naturae  belong  to  the 
'negative  community';  in  other  words,  are  public  things. 
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subject  to  the  absolute  control  of  the  State,  which,  although 
it  allows  them  to  be  reduced  to  possession,  may,  at  its  will, 
not  only  regulate  but  wholly  forbid  their  future  taking. 
Geer  v.  Connecticut,  161  TJ.  S.  619,  525.  But  whilst  there 
is  an  analogy  between  animals  ferae  naturae  and  the  mov- 
ing deposits  of  oil  and  natural  gas,  there  is  not  identity 
between  them.  Thus,  the  owner  of  land  has  the  exclusive 
right  on  his  property  to  reduce  the  game  there  found  to 
possession,  just  as  the  owner  of  the  soil  has  the  exclusive 
right  to  reduce  to  possession  the  deposits  of  natural  gas  and 
oil  found  beneath  the  surface  of  his  land.  The  owner  of 
the  soil  cannot  follow  game  when  it  passes  from  his  prop- 
erty; so,  also,  the  owner  may  not  follow  the  natural  gas 
when  it  shifts  from  beneath  his  own  to  the  property  of  some 
one  else  within  the  gas  field.  It  being  true  as  to  both  ani- 
mals feras  naturae  and  gas  and  oil,  therefore,  that  whilst 
the  right  to  appropriate  and  become  the  owner  exists,  pro- 
prietorship does  not  take  being  until  the  particular  subjects 
of  the  right  become  property  by  being  reduced  to  actual 
possession.  The  identity,  however,  is  for  many  reasons 
wanting.  In  things  ferae  naturae  all  are  endowed  with  the 
power  of  seeking  to  reduce  a  portion  of  the  public  property 
to  the  domain  of  private  ownership  by  reducing  them  to 
possession.  In  the  case  of  natural  gas  and  oil  no  such  right 
exists  in  the  public.  It  is  vested  only  in  the  owners  in  fee 
of  the  surface  of  the  earth  within  the  area  of  the  gas  field. 
This  difference  points  at  once  to  the  distinction  between  the 
power  which  the  lawmaker  may  exercise  as  to  the  two.  In 
the  one,  as  the  public  are  the  owners,  every  one  may  be  abso- 
lutely prevented  from  seeking  to  reduce  to  possession.  No 
devesting  of  private  property  under  such  a  condition  can 
be  conceived,  because  the  public  are  the  owners,  and  the 
enacting  by  the  State  of  a  law  as  to  the  public  ownership. is 
but  the  discharge  of  the  governmental  trust  resting  in  the 
State  as  to  property  of  that  character.  Geer  v.  Connecticut, 
supra.     On  the  other  hand,  as  to  gas  and  oil,  the  surface 
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proprietors  within  the  gae  field  all  have  the  right  to  reduce 
to  possession  the  gas  and  oil  beneath.  They  could  not  be 
absolutely  deprived  of  this  right  which  belongs  to  them 
without  a  taking  of  private  property.  But  there  is  a  coequal 
right  in  ihem  all  to  take  from  a  common  source  of  supply 
the  two  substances  which^  in  the  nature  of  things,  are  united, 
though  separate.  It  follows  from  the  essence  of  their  right, 
and  from  the  situation  of  the  things  as  to  which  it  can  be 
exerted,  that  the  use  by  one  of  his  power  to  seek  to  convert 
a  part  of  the  common  fund  to  actual  possession  may  result 
in  an  undue  proportion  being  attributed  to  one  of  the  pos- 
sessors of  the  right,  to  the  detriment  of  the  others,  or  by 
waste  by  one  or  more,  to  the  annihilation  of  the  rights  of  the 
remainder.  Hence  it  is  that  the  legislative  power,  from 
the  peculiar  nature  of  the  right,  and  the  objects  upon  which 
it  is  to  be  exerted,  can  be  manifested  for  the  purpose  of  pro- 
tecting all  the  collective  owners,  by  securing  a  just  distribu- 
tion, to  arise  from  the  enjoyment  by  them  of  their  privilege 
to  reduce  to  possession,  and  to  reach  the  like  end  by  prevent- 
ing waste.  This  necessarily  implied  legislative  authority  is 
borne  out  by  the  analogy  suggested  by  things  ferae  naturae, 
which,  it  is  unquestioned,  the  legislature  has  the  authority 
to  forbid  all  from  taking,  in  order  to  prevent  them  from 
undue  destruction,  so  that  the  right  of  the  common  owners, 
the  public,  to  reduce  to  possession  may  be  xdtimately  effi- 
caciously enjoyed.  Viewed,  then,  as  a  statute  to  protect  or 
to  prevent  the  waste  of  the  common  property  of  the  surface 
owners,  the  law  of  the  State  of  Indiana,  which  is  here  at- 
tacked because  it  is  asserted  that  it  devested  private  property 
without  due  compensation,  in  substance,  is  a  statute  pro- 
tecting private  property  and  preventing  it  from  being  taken 
by  one  of  the  common  owners  without  regard  to  the  enjoy- 
ment of  the  others.  Indeed,  the  entire  argument,  upon 
which  the  attack  on  the  statute  must  depend,  involves  a 
dilemma  which  is  this :  If  the  right  of  the  collective  owners 
of  the  surface  to  take  from  the  common  fund,  and  thus  re- 
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duce  a  portion  of  it  to  possession,  does  not  create  a  property 
interest  in  the  common  f nnd,  then  the  statute  does  not  pro- 
vide for  the  taking  of  private  property  without  compensa- 
tion. If,  on  the  other  hand,  there  be,  as  a  consequence  of  the 
right  of  the  surface  owners  to  reduce  to  possession,  a  right 
of  property  in  them,  in  and  to  the  substances  contained  in 
the  common  reservoir  of  supply,  then  as  a  necessary  result 
of  the  right  of  property,  its  indivisible  quality,  and  the 
peculiar  position  of  the  things  to  which  it  relates,  there  must 
arise  the  legislative  power  to  protect  the  right  of  property 
from  destruction.  To  illustrate  by  another  form  of  state- 
ment, the  argument  is  this:  There  is  property  in  the  sur- 
face owners  in  the  gas  and  oil  held  in  the  natural  reservoir. 
Their  right  to  take  cannot  be  regulated  without  devesting 
them  of  their  property  without  adequate  compensation,  in 
violation  of  the  fourteenth  amendment,  and  this  although 
it  be  that,  if  regulation  cannot  be  exerted,  one  property 
owner  may  deprive  all  the  others  of  their  rights,  since  his 
act  in  so  doing  will  be  damnum  absque  injuria.  This  is 
but  to  say  that  one  common  owner  may  devest  all  the  others 
of  their  rights  without  wrongdoing,  but  the  lawmaking 
power  cannot  protect  all  the  owners  in  their  enjoyment  with- 
out violating  the  Constitution  of  the  United  States.  *  *  * 

"In  view  of  the  fact  that  regulations  of  natural  deposits 
of  oil  and  gas  and  the  right  of  the  owner  to  take  them  as 
an  incident  of  title  in  fee  to  the  surface  of  the  earth,  as  said 
by  the  Supreme  Court  of  Indiana,  is  ultimately  but  a  regu- 
lation of  real  property,  they  must  hence  be  treated  as 
relating  to  the  preservation  and  protection  of  rights  of  an 
essentially  local  character.  Considering  this  fact  and  the 
peculiar  situation  of  the  substances,  as  well  as  the  character 
of  the  rights  of  the  surface  owners,  we  cannot  say  that  the 
statute  amounts  to  a  taking  of  private  property,  when  it  is 
but  a  regulation  by  the  State  of  Indiana  of  a  subject  which 
especially  comes  within  its  lawful  authority." 

The  surface  proprietors  have  the  right  to  reduce  to  pos- 
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session  the  gas  found  beneath.  They  could  not  be  absolutely 
deprived  of  this  right  without  a  taking  of  private  property. 
But  there  is  a  coequal  right  in  all  of  such  owners  to  take  the 
gas  from  the  common  source  of  supply.  The  use  by  one  of 
his  power  to  seek  to  convert  a  part  of  the  common  fund  to 
actual  possession  may  result  in  an  undue  proportion  being 
attributed  to  one  of  the  possessors  of  the  right,  to  the  detri- 
ment of  others.  From  these  considerations,  the  Supreme 
Court  of  the  United  States  held  that  the  legislature  derived 
the  power  to  protect  all  the  collective  owners,  by  securing  a 
joint  distribution,  to  arise  from  the  enjoyment  by  them  of 
their  privilege  to  reduce  to  possession.  It  declares  the  act 
of  1893  to  be  a  statute  protecting  private  property,  and 
preventing  it  from  being  taken  by  one  of  the  common  owners 
without  regard  to  the  enjoyment  of  the  others.  A  right  of 
property  in  all  the  surface  owners  in  the  gas  contained  in 
the  common  reservoir  of  supply  is  recognized,  as  is  also  the 
constitutional  legislative  authority  to  protect  the  right  of 
property  from  destruction.  The  final  conclusion  of  the 
court  is  that  one  common  owner  of  the  gas  in  the  common 
reservoir  can  not  devest  all  the  others  of  their  rights  without 
wrongdoing. 

The  acts  of  1891  and  1893  are  an  express  recognition  by 
the  legislature  of  the  qualified  ownership  of  the  common 
owners  in  the  gas  in  the  common  reservoir,  and  any  act 
therein  forbidden  may  be,  according  to  the  circumstances, 
the  subject  of  a  suit  at  law,  or  a. proceeding  in  equity,  by  the 
person  injured,  as  well  as  the  foundation  of  a  public  prose- 
cution. Independently,  however,  of  any  statute,  for  the 
reason  already  stated,  the  common  owners  of  the  gas  in  the 
common  reservoir,  separately  or  together,  have  the  right  to 
enjoin  any  and  all  acts  of  another  owner  which  will  ma- 
terially injure,  or  which  will  involve  the  destruction  of  the 
property  in  the  common  fund  or  supply  of  gas.  Acts  1893, 
p.  300 ;  State  v.  Ohio  Oil  Co.,  150  Ind.  21 ;  Del  Monte  Min. 
Co.  V.  Last  Chance  Min.  Co.,  171  U.  S.  55,  60,  18  Sup.  Ct. 
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895,  43  L.  ed.  72;  Brovm  v.  Spilman,  155  U.  S.  665,  15 
Sup.  Ct.  245,  39  L.  ed.  304 ;  Jamieson  v.  Indiana  Natural 
Gas  &  Oil  Co.,  128  Ind.  555,  12  L.  R.  A.  652 ;  Townsend 
V.  State,  147  Ind.  624,  62  Am.  St.  477,  37  L..R.  A.  294; 
Acts  1891,  p.  89;  Hibberd  v.  Slack,  84  Fed.  571,  579. 
There  is  something  in  the  nature  of  unity  in  their  posses- 
sion of  the  gas  in  the  reservoir.     2  Black.  Com.  182. 

It  is  charged  in  the  complaint  that  the  appellee  is  using 
in  two  wells  owned  by  it,  and  threatens  to  use  in  others, 
pumping  machinery  and  other  devices  by  which  the  natural 
flow  of  the  gas  is  greatly  increased,  and  that  the  effect  of  the 
use  of  such  machinery  and  devices  is  to  remove  the  back 
pressure  by  which  the  gas  is  confined  in  the  Trenton  rock, 
and  a  vast  body  of  salt  water,  lying  underneath  and  sur- 
rounding the  reservoir,  is  prevented  from  rushing  into  the 
reservoir  and  destroying  it,  and  putting  an  entire  stop  to 
the  flow  of  natural  gas  therein.  Certainly,  such  acts  are 
destructive  of  the  common  interests  ini  the  gas  and  reservoir, 
and  the  threatened  injury  is  a  proper  subject  of  relief  by 
injunction. 

It  does  not  appear  from  the  complaint  that  there  has  been 
unreasonable  delay  on  the  part  of  the  appellants  in  seeking 
relief,  and  it  is  clearly  shown  that  they  have  a  special  inter- 
est in  the  gas  in  the  ground,  and  a  right  to  protect  it  from 
injury  or  destruction  by  the  methods  and  appliances  pro- 
posed to  be  used  by  the  appellee  in  removing  it  from  the 
common  reservoir  into  its  pipes.  The  facts  stated  in  the 
complaint  constitute  a  cause  of  action,  and  the  demurrer  to 
it  should  have  been  overruled.  Judgment  reversed,  with 
instructions  to  overrule  the  demurrer,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 
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The  Indianapolis  Water  Oompant  v.  Kingan  & 

Company,  Limited. 

[No.  18,706.    FUed  November  27.  1900.] 

QtJiBTiKa  Title. — Eminent  Domain. — Easements. — User, — Candla. — 
Riparian  Ownera. — In  the  construction  of  a  canal  from  Broad  Rip- 
ple to  Indianapolis,  under  the  acts  of  1835  and  1886  (Acts  18S5,  p. 
25,  Acts  1886,  pp.  14,  15),  the  board  of  internal  improvements  built 
a -dam  aoross  White  river  and  constructed  a  levee  along  the 
bank,  extending  up  the  river  about  a  mile.  The  dam  set  back  the 
water  for  a  distance  of  more  than  four  miles,  and  widened  the  rivet 
on  each  side  more  than  thirty  feet,  on  an  average,  and  boats  loaded 
with  grain  or  wood  were  occasionally  taken  from  the  canal  through 
the  locks  onto  the  river  above  the  dam,  and  thenoe  poled  to  various 
points.  Plaintiff,  a  riparian  owner,  brought  suit  against  defendant, 
who  had  succeeded  to  the  rights  of  the  canal,  to  quiet  title;  defend- 
ant produced  proof  of  a  continuous  flowage  since  1888.  Sdd^  that 
user  by  flowage  evidenced  no  broader  claim  than  a  right  of  flow«ge» 
and  that  such  a  right  is  a  mere  easement. 

From  the  Marion  Circuit  Court.     Afjirmed, 

W.  A.  Ketcham,  Albert  Baker  and  Edward  Daniels,  for 
appellant. 

W.  H.  H.  Miller,  J.  B.  Elam  and  J.  W.  Fester,  for  ap- 
pellee. 

Bakeb^  J. — Complaint  by  appellee  to  quiet  title.  An- 
swer, general  denial.  Trial  by  court.  Special  finding  of 
facts  and  conclusions  of  law.  Judgment  quieting  title  in 
appellee.  Motion  for  a  new  trial  overruled.  Errors  are  as- 
signed on  the  conclusions  of  law  and  the  refusal  of  a  new 
trial. 

The  assignments  present  but  one  question,  and  that  arises 
on  these  facts:  White  river  runs  through  Marion  county. 
It  is  non-navigable,  and  the  title  of  adjoining  proprietors 
extends  to  the  thread  of  the  stream.  Ross  v.  Faust,  54 
Ind.  471,  23  Am.  Rep.  656.  Between  1829  and  1836  the 
legislature  passed  various  statutes  to  provide  for  the  con- 
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struction  of  public  canals  which  should  be  free  highways. 
A  'Tboard  of  internal  improvements"  was  created  to  carry 
on  the  work  in  behalf  of  the  State.  In  1888  the  board  con- 
structed a  canal  from  Broad  Ripple  to  Indianapolis  within 
Marion  county.  The  canal  bed  was  dug  through  dry  land. 
To  supply  it  with  water  the  board  buUt  a  dam  eight  feet 
high  across  White  Biver  at  Broad  Ripple.  At  this  point 
the  right  bank  of  the  river  was  low,  and  so  a  levee  was  con- 
structed extending  from  the  abutment  of  the  dam  up  the 
river  about  a  mile  and  varying  from  forty  to  two  hundred 
feet  from  low-water  mark.  The  dam  set  back  the  water  for 
a  distance  of  more  than  four  miles  and  widened  the  river  on 
each  side  more  than  thirty  feet  on  an  average.  The  board 
constructed  locks  between  the  canal  bed  and  the  river  above 
the  dam.  After  the  canal  was  in  operation,  boats  for  carry- 
ing freight  and  passengers  were  run  upon  the  canal,  by 
horse-power  on  the  towpath,  between  Broad  Ripple  and 
Indianapolis.  Occasionally  boats,  loaded  with  grain  or 
wood,  were  taken  from  the  canal  through  the  locks  onto  the 
river  above  the  dam  and  thence  were  poled  to  various  points 
and  were  returned  by  the  same  route  to  Indianapolis. 
Above  the  dam  no  horse-power  was  used.  Before  the  canal 
was  built  flat-boats,  pirogues  and  canoes  were  operated  for 
the  carriage  of  grain  and  wood  on  the  river  from  above  the 
dam's  location  to  Indianapolis.  This  canal  was  never  ex- 
tended above  Broad  Ripple.  If  it  had  been,  the  four  miles 
of  backwater  would  probably  have  been  used  as  a  link  in 
the  water  highway  between  Indianapolis  and  the  next  canal 
above  the  danL  In  1850  the  State,  having  abandoned  its 
scheme  of  internal  improvements,  sold  this  canal,  with  all 
the  appurtenances  and  privileges  pertaining  to  it,  to  one 
Conwell.  The  deed  is  set  out  in  Indiana  Central  Canal  Co. 
V.  State,  53  Ind.  575.  By  mesne  conveyances  appellant,  a 
company  engaged  in  furnishing  the  city  and  citizens  of  In- 
dianapolis with  water,  has  succeeded  to  the  rights  of  Con- 
well.    The  dam,  levee  and  canal  have  been  maintained  and 
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continuously  possessed  by  appellant  and  its  grantors  from 
the  time  of  the  original  construction  to  the  present  date. 
Appellee  claims  to  own  certain  lands  on  the  river,  above  the 
dam,  within  the  limits  of  the  backwater,  and  extending  to 
the  thread  of  the  stream.  Appellee  produced  a  chain  of 
title,  in  which  appellant  finds  no  flaw,  and  which  entitles 
appellee  to  aU  the  rights  of  a  riparian  owner,  unless  the  con- 
struction of  the  dam  and  the  facts  connected  therewith  as 
above  stated  deprive  appellee  of  those  rights. 

The  parts  of  the  statutes,  conferring  power  on  the  board 
to  acquire  land  and  take  materials  and  secure  privileges 
necessary  to  construct  the  canal  and  appurtenances,  are  as 
follows:  By  section  four  of  the  act  of  1835  (Acts  1835 
p.  25)  it  is  provided  that  "in  all  cases  where  applications 
for  damages  growing  out  of  the  construction  of  the  Wabash 
and  Erie  Canal,  or  the  works  connected  therewith,  have  been 
made  or  shall  be  made,  for  any  lands,  timber  or  stone,  or 
other  materials  which  may  have  been  taken  for  the  construc- 
tion of  said  canal  under  the  provisions  of  the  laws  of  this 
State;  or  for  any  lands,  timber,  stone,  or  other  materials, 
which  may  be  taken  under  authority  of  the  laws  in  force, 
for  the  location  or  completion  of  said  canal,  or  any  of  the 
structures  thereto  appertaining,  the  claims  shall  be  filed 
with  the  board.''  The  duties  of  the  board  and  of  the  ap- 
praisers  and  the  proceedings  in  making  the  appraisement 
are  prescribed,  and  the  appraisers  are  required  ''to  make 
an  equitable  assessment  of  the  damage  (if  any)  which  the 
respective  claimants  may  have  sustained,  over  and  above 
the  benefits  conferred  by  the  construction".  And  it  is  made 
the  duty  of  the  board  to  pay  the  awards  to  the  individuals, 
"which  shall  vest  the  fee-simple  of  the  premises  so  appro- 
priated in  this  State."  By  section  sixteen  of  the  act  of 
1836  (Acts  1836  p.  14)  it  was  provided  that  it  should  be 
lawful  for  the  board,  and  each  of  its  members,  by  themselves 
or  by  superintendent,  agent  or  engineer,  to  "enter  upon  and 
take  possession  of  and  use  all   and  singular  any  lands, 
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streams  and  materials  of  any  and  every  description  neces- 
sary for  the  prosecution  and  completion  of  the  improve- 
ments contemplated  by  this  act ;  and  to  make  all  sucb  canals, 
feeders,  dams,  locks,  railroads,  turnpike  roads,  and  other 
works  as  they  may  think  necessary  for  making  said  improve- 
ments, avoiding  in  all  cases  unnecessary  damage  or  injury  to 
the  proprietors."  By  section  seventeen  it  is  provided  that 
if  persons  feel  aggrieved  "by  the  construction  of  any  of  the 
works  contemplated  by  this  act,  or  by  the  use  of  materials  for 
the  same,"  they  shall  make  out  a  written  statement  of  the 
cause  of  complaint  and  deliver  it  to  the  member  of  the 
board  having  the  superintendence  of  that  part  of  the  public 
works  which  is  supposed  to  occasion  such  injury,  which  shall 
be  laid  before  the  board  at  its  next  semialinual  meeting,  and 
which  the  board  shall  refer  to  three  appraisers  to  be  named 
by  the  board,  the  decision  of  the  appraisers  to  be  final  unless 
an  appeal  be  taken  to  the  circuit  court  within  thirty  days 
after  the  decision.  And  "the  appraisers,  the  court  or  jury, 
shall  take  into  consideration  the  benefits  resulting  to  such 
complainant  from  the  construction  of  the  works  which  occa- 
sion the  supposed  injury."  Sections  eighteen  and  nineteen 
read:  "Sec.  18.  The  said  board  of  internal  improvements 
shall,  by  any  one  or  more  of  its  members,  proceed  in  due 
time  along  the  lines  of  the  said  several  works  herein  con- 
templated, and  take  from  the  several  individuals  .through 
whose  lands  any  of  said  contemplated  works  may  pass,  or 
which  may  be  contiguous  thereto,  releases  to  the  State  of  tho 
necessary  land,  timber,  stone,  sand,  or  other  material,  for  the 
purposes  of  constructing  any  or  all  of  said  works,  or  for 
repairing  the  same,  and  for  building-ground  for  the  con- 
struction of  mills  or  other  hydraulic  macliinery  to  be  pro- 
pelled by  the  water  power  of  any  such  canal,  and  also  to 
enter  and  purchase,  on  behalf  of  the  State,  any  lands  be- 
longing to  the  general  government  or  to  individuals  con- 
tiguous to  such  work  for  the  same  purpose,  and  file  the  same 
in  the  office  of  the  Secretarv  of  State ;  which  releases  shall 
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operate  so  as  to  vest  in  said  State  a  f  till  and  complete  right 
to  enter  upon,  use,  and  take  the  same  at  any  and  all  times 
thereafter."  "Sec.  19.  Said  board,  or  any  member  as  afore- 
said, in  taking  releases  as  aforesaid,  is  hereby  authorized, 
in  consideration  of  any  privilege  granted  by  individuals  to 
the  State  of  the  right  of  way  or  other  privilege,  to  contract 
with  such  individual,  on  behalf  of  the  State,  to  erect  across 
said  canal  any  bridge  or  bridges  for  the  benefit/  of  such  in- 
dividual and  the  public." 

In  Water  Works  Co.  v.  BurJckart,  41  Ind.  364,  the|  ques* 
tion  whether  the  State,  by  appropriaticm  proceedings  under 
the  power  of  eminent  domain,  acquired  an  easement  or  a 
fee  simple  absolute  in  the  bed  of  this  canal  no\v  owned  hj, 
appellant,  was  under  consideration.  The  land  in  dispute 
was  owned  by  one  West  at  the  time  of  the  appropriation  on 
behalf  of  the  State.  The  court  said,  page  366 :  "The  board 
of  internal  improvements,  for  the  purpose  of  constructing 
the  central  canal,  and  to  procure  a  right  of  way  therefor, 
appropriated  a  strip  of  land  through  said  real  estate,  and 
constructed  thereon  the  bed  of  said  canal,  its  banks,  mar- 
gins, and  towpaths.  West's  damages,  occasioned  by  such 
appropriation,  were  assessed,  as  provided  by  law,  and  paid 
to  him  as  follows :  September  30,  1837,  $700,  and  Frf>ru- 
ary  25,  1839,  $250.  The  board  of  internal  improvements 
entered  upon  the  strip  of  land  so*  appropriated,  and  con- 
structed upon  it  the  bed,  banks,  margins;  and  towpaths  of 
the  canal."  The  questions  to  be  decided  were  stated  thus, 
page  369 :  "We  have  really  only  to  determine  what  power 
the  legislature  possessed  to  appropriate  the  property,  and 
what  interest  or  estate  was  appropriated."  The  conclusion 
of  the  court  on  the  first  branch  of  the  question  is  weD  ex- 
pressed in  the  words  of  Denio,  J.,  in  People  v.  Smith,  21 
N.  Y.  595,  quoted  with  approval  on  page  371 :  "The  neces- 
sity for  appropriating  private  property  for  the  use  of  tho 
public  or  of  the  government  is  not  a  judicial  question.  Tho 
power  resides  in  the  legislature.     It  may  be  exercised  by 
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means  of  a  statute  which  shall  at  once  designate  the  propr 
ertj  to  be  appropriated  and  the  purpose  of  the  appropria- 
tion ;  or  it  may  be  delegated  to  public  officers,  or,  aa  it  has 
been  repeatedly  held,  to  private  corporations  established  to 
carry  on  enterprises  in  which  the  public  are  interested. 
There  is  no  restraint  upon  the  power,  except  that  requiring 
compensation  to  be  made."  In  the  present  case  it  is  observ- 
able that  the  legislature  did  not  designate  the  property  to  be 
appropriated,  but  delegated  the  selection  to  public  officers. 
The  statutes  were  inoperative  as  to  auy  particular  tract 
until  designated  by  the  board.  Over  the  board's  determina- 
tion of  the  necessity  of  any  appropriation,  the  courts  have 
no  control.  On  the  second  branch  of  the  question,  namely, 
what  estate  the  board  acquired  for  the  State  by  appropria- 
ting property  under  their  delegated  power  of  eminent  do- 
main, the  court  on  pages  376  to  386  decided  in  substance 
that  section  four  of  the  act  of  1835  was  not  repealed  in 
terms,  nor  impliedly,  by  the  act  of  1836 ;  that  the  acts  were 
to  be  construed  in  pari  materia;  that,  since  section  seven- 
teen of  the  act  of  1836  was  silent  as  to  the  estate  acquired 
by  condemnatioxi  proceedings,  the  court  would  look  to  sec- 
tion four  of  the  act  of  1835;  that,  since  section  four  pro- 
vided that  payment  of  the  award  of  damages  should  ^Vest 
the  fee  simple  of  the  premises  so  appropriated  in  the 
State",  evidence  that  particular  land  was  taken  by  the  board 
under  the  power  of  eminent  domain  would  establish  title  in 
fee  simple  absolute  in  the  State  and  its  grantees. 

This  decision  has  been  followed  in  Nelson  v.  Fleming,  56 
Tnd.  310;  Cromie  v.  Trustees,  etc.y  71  Ind.  208;  City  of 
Logamsport  v.  Shirk,  88  Ind.  563;  Brookville,  etc.,  Co,  v. 
'Butler,  91  Ind.  134;  Shirk  v.  Board,  etc.,  106  Ind.  573; 
Frank  v.  Evansville,  etc.,  R.  Co.,  Ill  Ind.  132;  Blair  v. 
Kiger,  111  Ind.  193;  Quick  v.  Tan^lor,  113  Ind.  540;  Col- 
lett  V.  Board,  etc.,  119  Ind.  27,  4  L.  R.  A.  321 ;  Peoria,  etc., 
B.  Co.  V.  Attica,  etc.,  B.  C&^y  154  Ind,  218.    In  all  these 
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cases  except  the  last  two^  the  court  has  expressed  its  re- 
luctance in  following  the  Burkhart  decision,  and  has  de- 
clared its  unwillingness  to  extend  the  doctrine  by  construc- 
tion beyond  cases  in  which  the  State's  grantee  claims  under 
the  board's  exercise  of  the  power  of  eminent  domain.  But 
the  court  has  never  failed  to  abide  by  the  Burkhart  decision 
as  a  rule  of  property  to  the  full  extent  of  the  holding  that 
evidence  of  the  board's  exercise  of  the  power  of  eminent 
domain  established  title  in  fee  simple  absolute. 

Take,  for  example,  the  cases  of  BrooJcville,  etc.,  Co.  v. 
Butler,  91  Ind.  134,  and  Blair  v.  Kiger,  111  Ind.  193.  In 
the  Brookville  case  the  canal  was  constructed  through  a 
piece  of  low  ground  in  such  a  manner  that  there  was  a 
proper  bank  on  one  side  of  the  excavated  channel  and  not 
on  the  other.  On  this  latter  side  the  water  spread  over  the 
remainder  of  the  low  ground  and  formed  a  pond.  The 
suit,  begun  more  than  twenty  years  after  the  canal  was 
dug,  involved  the  title  in  fee  to  the  ground  on  which  the 
pond  was  formed.  It  was  held,  in  substance,  that  the  canal 
proprietor,  claiming  by  virtue  of  an  appropriation  made 
by  the  State  under  the  power  of  eminent  domain,  need  not 
aflSrmatively  show,  after  such  a  lapse  of  time,  that  compen- 
sation had  actually  been  paid;  that  the  flowage  of  water 
beyond  the  excavated  channel  did  not  evidence  an  appropria- 
tion, under  the  power  of  eminent  domain,  of  the  fee  in  the 
flooded  land;  that  the  right  of  flowage  is  merely  an  ease- 
ment ;  that  evidence  of  the  fact  of  flowage  for  twenty  years 
establishes  of  itself  nothing  more  than  a  prescriptive  right 
to  such  an  easement.  In  the  Blair  case  the  canal  crossed  a 
creek  at  right  angles.  The  canal  was  not  carried  over  the 
creek  in  a  viaduct,  but  crossed  in  it,  so  to  speak.  A  dam  was 
built  and  this  formed  one  of  the  banks  of  the  canal.  The 
dam  was  of  such  a  height  as  to  raise  the  water  in  the  creek 
to  the  level  desired  in  the  canal  on  each  side.  Guard- 
gates  were  put  in  the  canal  at  each  end  of  the  dam.  so  as  to 
regulate  the  flow  from  the  creek  into  the  canal  in  each 
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direction.  The  water  of  the  creek  was  thus  used  to  keep 
the  water  in  the  canal  at  the  required  level.  While  the  dam 
constituted  one  bank  of  the  canal,  there  was  no  bank  op- 
posite to  it ;  and  there  could  be  none,  else  the  construction 
of  the  canal  at  that  point  would  be  defeated.  Before  they 
built  the  dam,  the  board  entered  upon  and  made  a  survey 
of  the  land  required  for  carrying  the  canal  across  the  creek 
in  this  manner,  and  cut  down  and  burned  the  timber  on  the 
surveyed  tract.  Guard-banks  were  constructed  up  each  side 
of  the  creek  for  the  purpose  of  forming  a  basin.  It  was 
held  that  'Hhe  basin  was  constructed  as  a  part  of  the  canal, 
and  the  land  was  appropriated  for  that  purpose" ;  and  that, 
under  the  Burkhart  case,  the  appropriation  vested  the  fee 
in  the  canal  proprietor. 

While  the  Burkhart  case  holds  that  section  four  of  the  act 
of  1835  was  not  repealed  by  the  act  of  1836,  it  does  not 
decide  that  the  act  of  1836  limits,  modifies,  or  controls  sec- 
tions eighteen  and  nineteen  of  the  act  of  1836;  it  does  not 
decide  that  the  board  could  proceed  only  by  exercising  the 
power  of  eminent  domain;  it  does  not  decide  that,  if  the 
board  proceeded  by  contract,  they  could  not  purchase  a  less 
estate  than  a  fee  simple  where  they  desired  gravel  or  timber, 
or  that,  if  they  needed  the  right  of  flowage,  they  could  not 
act  by  paying  for  less  than  the  value  of  the  fee,  including  the 
value  of  the  riparian  rights.  Section  eighteen  required  the 
board^  before  commencing  work,  to  proceed  along  the  line 
and  procure  "releases"  for  necessary  lands  and  materials, 
"which  releases  shall  operate  so  as  to  vest  in  said  State  a 
full  and  complete  right  to  enter  upon,  use,  and  take  the  same 
at  any  and  all  times  thereafter".  Manifestly,  it  was  in- 
tended that  condemnation  should  not  be  resorted  to  except 
in  case  of  failure  to  reach  satisfactory  agreements  with 
owners..  Section  nineteen  authorized  the  board,  "in  con- 
sideration of  any  privilege  granted  by  individuals  to  the 
State»of,the  right  of  way  or  other  privilege,  to  contract  with 
such  individual,  on  behalf  of  the  State,  to  erect  across  said 
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canal  any  bridge  or  bridges  for  the  benefit  of  such  individual 
and  the  public^\  The  expressions,  to  enter  upon  and  use 
land,  to  take  materials,  to  secure  grants  of  right  of  way,  to 
secure  other  privileges,  all  indicate  an  easement  and  not  a 
fee  simple  absolute.  So  it  is  clear  that  the  board,  if  they 
chose  to  contract  for  an  easement,  had  the  power  to  do  so. 

In  the  present  case,  as  already  stated,  appellee  produced 
evidence,  sufficient  on  its  face,  to  establish  its  rights  as  a 
riparian  proprietor.  Against  this,  appellant  produced  noth- 
ing but  proof  of  a  continuous  flowage  since  1838.  Outside 
of  the  building  of  the  dam  and  levee,  there  was  neither  a 
taking  nor  a  possession  of  the  banks  of  the  river  above  the 
dam  except  by  the  raising  of  the  water  in  the  river — ^a 
necessary  result  of  building  the  dam.  After  possession  for 
twenty  years,  the  conclusive  presumption  arises  of  a  grant 
or  right  ample  enough  to  protect  the  possession.  "A  pre- 
scriptive right  can  never  be  broader  than  the  claim  evi- 
denced by  user."  Broohville,  etc,  Co.  v.  Butler,  91  Ind, 
134;  Quick  v.  Taylor,  113  Ind.  540;  Peoria,  etc,  R.  Co. 
V.  Attica,  etc,  R.  Co.,  154  Ind.  218.  The  user  by  flowage 
evidenced  no  broader  claim  than  a  right  of  flowage;  anil 
such  a  right  is  a  mere  easement.  Edgerton  v.  Huff,  26  Ind. 
35 ;  State  v.  Pottmeyer,  33  Ind.  402 ;  Julien  v.  Woodsmall, 
82  Ind.  568 ;  Broohville,  etc,  Co.  v.  Butler,  91  Ind.  134 ; 
Board  v.  Indianapolis  Natural  Gas  Co,,  134  Ind.  209. 

Judgment  affirmed. 


155 

484 

163 

fSdt 

168 

482 

163 

489 

m 

m 

Board  of  Commissioners  of  Mokroe  County  v. 

Conner. 

[No.  18,75a    FUed  November  27.  1900.] 

Qravel  Roads. — Injunction. — Counties,— An  action  will  not  lie  to 
enjoin  the  board  of  county  commissioners  from  letting  a  contract, 
under  the  provisions  of  §§6924-4$983  Bums  Supp.  1897,  for  the  con> 
struction  of  a  free  gravel  road,  because  of  irregularities  in  the  elec- 
tion, since  an  adequate  legal  remedy  is  given  by  §7859  Bums  18d4» 
granting  an  appeal  from  the  action  of  the  board  of  oommiasioaera 
in  such  cases,    pp.  48S-49S. 
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Statutes.— iSeetiac^iftent. — CongtmcUon.—'WhBie  a  statute  has  been 
oonstraed  by  the  courts  of  the  State,  and  the  same  is  substantially 
reenacted,  the  legislature  adopts  such  construction,  unless  the  oodp 
traiy  is  clearly  shown  by  the  language  of  the  act.    p,  496, 

From  the  Monroe  Circuit  Court.     Reversed. 

J.  E.  Henley  and  /.  B.  WUson,  for  appellant. 
R.  W.  Miers,  Edwin  Corr,  H.  C.  Duncan  and  7.  C.  Bat- 
man, for  appellee. 

Monks,  J. — This  is  an  appeal  from  a  judgment  enjoin- 
ing appellant  from  letting  a  contract  for  the  construction  of 
two  free  gravel  roads  in  Bean  Blossom  township,  under  the 
provisions  of  .§§6924-6934  Bums  1894  (Acts  1893,  p. 
196),  as  amended  by  the  act  of  1895,  §§6924-6933  Bums 
Supp.  1897.     (Acts  1895,  p.  143.) 

The  errors  assigned  call  in  question  the  sufficiency  of  the 
complaint.  It  appears  from  the  complaint  that  appellee 
was,  at  the  commencement  of  the  action,  a  voter  and  tax- 
payer of  the  township  in  which  the  free  gravel  roads  were 
about  to  be  constructed.  The  following  reasons  were  al- 
leged why  appellant  should  be  enjoined : 

"(1)  The  inspector  of  said  election  at  precinct  number 
one  was  ineligible  to  serve  as  such,  because  a  large  claim 
for  damages  had  been  allowed  him  by  the  reviewers  of  said 
road,  and  he  was  thereby  interested  in  the  result  of  said 
election. 

"(2)  Because  Edward  O.  Wampler,  one  of  the  judges 
of  the  election  at  precinct  number  one,  was  neither  a  free- 
holder, nor  a  householder. 

"(3)  The  election  officers  at  said  precinct  fraudulently 
counted  in  favor  of  the  building  and  improvement  of  each 
of  said  roads,  forty  votes,  which  were  legally  cast  against 
the  building  and  improvement  thereof,  thereby  changing  an 
actual  majority  of  the  legal  votes  cast  at  said  election 
against  the  building  and  improvement  of  each  of  said 
roads,  to  an  apparent  majority  in  favor  of  the  building 
and  improvement  thereof.    That  said  election  officers  in  said 
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precinct  fraudulently  failed  to  count  a  large  number  of  legal 
votes  which  were  cast  against  the  construction  of  each  of 
said  roads,  as  cast.  That  a  majority  of  the  legal  voters  in 
said  township,  at  said  election,  voted  against  the  building 
and  construction  of  each  of  said  roads,  but  the  election 
oflScers  in  said  precinct  number  one  fraudulently  returned 
said  votes,  and  changed  the  returns  of  said  election  so  as  to 
show  an  apparent  majority,  in  favor  of  the  building  of  each 
of  said  roads,  which  said  result  was  certified  to  the  board 
of  commissioners  of  said  county." 

The  act  of  1893  (Acts  1893  p.  196,  §§6924-6934  Bums 
1894)  as  amended  by  the  act  of  1895  (Acts  1895  p.  143, 
§§6924-6933  Bums  Supp.  1897),  provides  for  the  con- 
struction of  free  gravel  roads  on  the  petition  of  fifty  free- 
holders, citizens  of  the  township  or  townships  where  the 
roads  proposed  to  be  constructed  are  located,  the  question 
to  be  submitted  to  the  voters  of  said  township  or  townships, 
at  an  election  to  be  called  by  the  board  of  commissioners  of 
the  county. 

Appellee  brought  this  action  to  enjoin  appellant  from 
letting  a  contract  for  the  construction  of  certain  free  gravel 
roads  under  the  provisions  of  said  act  of  1893,  as  amended 
in  1895. 

The  settled  rule  in  this  State  is,  that  a  person  is  not  en- 
titled to  relief  by  injunction  or  writ  of  mandamus,  if  there 
is  another  adequate  remedy.  Board,  etc.,  v.  Dickinson, 
153  Ind.  682,  686  and  cases  cited  ;  State  v.  Real  Estate,  etc., 
Assrt.,  151  Ind.  502,  503,  and  cases  cited. 

If,  therefore,  there  was  another  adequate  remedy  for  the 
grievances  alleged  in  the  complaint,  the  court  erred  in  over- 
ruling the  demurrer  thereto. 

The  first  section  of  said  act,  §6924  Bums  Supp.  1897 
(Acts  1895,  p.  143),  provides  that  "the  vote  on  said  ques- 
tion shall  be  certified  by  the  proper  officers  of  said  election 
to  the  board  of  county  commissioners  of  the  county,  and  if 
at  said  election  a  majority  of  those  voters  [voting]  on  said 
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question  are  in  favor  of  building  such  road  or  roads^  the 
commissioners  shall  at  once  proceed  to  the  construction  of 
the  same^  but  not  otherwise." 

The  act  of  1889  (Acts  1889  p.  276)  being  §§6953-6959 
Bums  1894,  provides  for  the  purchase  of  toll  roads,  on 
petition  of  fifty  freeholders,  citizens  of  the  township  or 
townships  where  said  toll  road  is  located,  the  question  to  be 
determined  by  the  voters  of  said  township  or  townships,  at 
an  election  to  be  called  by  the  board  of  commissioners  of 
the  county.  It  is  provided  in  the  first  section  of  said  act 
of  1889,  being  §6953,  supra,  "The  vote  on  said  question 
shall  be  certified  by  the  proper  oflScers  of  said  election  to  the 
county  commissioners,  and  if  at  any  such  election  a  majority 
of  those  voting  on  said  question  are  in  favor  of  said  pur- 
chase, the  commissioners  shall  make  said  purchase,  but  not 
otherwise.'' 

We  find  on  examination  of  said  act  of  1889,  and  the  act 
of  1893  and  the  amendment  of  1895,  that  they  are  sub- 
stantially the  same,  except  that  the  first  named  act  provides 
for  the  purchase  of  toll  roads,  while  the  last  named  act 
provides  for  the  construction  of  free  gravel  roads.  It  is 
evident  that  the  provisions  of  the  acts  of  1893  and  1895, 
concerning  the  taxing  district,  the  petition,  notice  of  elec- 
tion, election,  issuance  of  bonds,  and  levy  of  taxes  to  pay 
the  bonds,  and  the  powers  of  the  board  of  commissioners, 
and  all  other  essential  provisions,  are  copied  from  said  act 
of  1889. 

In  Gilson  v.  Board,  etc,  128  Ind.  65,  11  L.  R.  A.  835, 
the  appellant,  a  resident  taxpayer  of  the  township  in  which 
the  toll  road  was  located,  commenced  an  action  to  enjoin 
the  board  of  commissioners  from  levying  a  tax  as  provided 
in  section  five  of  said  act  of  1889  to  pay  the  principal  and 
interest  of  the  bonds  issued  by  the  board  of  commissioners 
under  section 'three  of  said  act,  in  payment  for  the  toll  road 
purchased  under  the  provisions  of  said  act  of  1889.  The 
court  said :    "The  statute  before  us  confers  upon  the  board 
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of  commissioners  of  the  county  exclusive  original  jurisdic- 
tion to  receive  and  pass  upon  the  suflS^iency  of  the  petition, 
the  suflSciency  of  the  report  made  by  the  persons  appointed 
to  ascertain  the  consideration  to  be  paid  for  toll  roads,  the 
sufficiency  of  the  notice  of  election,  and  the  result  of  the 
elecition.  In  passing  upon  these  questions  the  board  of  com- 
missioners acts  in  a  judicial  capacity.  These  matters  must 
all  be  passed  upon  by  the  board  before  the  order  for  the 
purchase  of  the  road  is  entered.  When  the  order  for  the 
purchase  of  the  road  is  made  these  questions  are,  therefore, 
conclusively  adjudicated.  Objections  to  the  petition,  notice, 
appraisement,  or  regularity  of  the  election,  must  be  made, 
if  made  at  all,  before  the  final  order  for  the  purchase  of  the 
road  is  entered  by  the  board  of  commissioners.  Jackson  v. 
StatCy  104  Ind.  516 ;  Peters  v.  Griifee,  108  Ind.  121 ;  Mc- 
Mullen  V.  State,  105  Ind.  334 ;  Young  v.  SellerSj  106  Ind. 
101 ;  Million  v.  Board,  etc.,  89  Ind.  6 ;  Dewey  v.  State,  91 
Ind.  173;  Stoddard  v.  Johnson,  75  Ind.  20;  0 shorn  v. 
Sutton,  108  Ind.  443;  Ely  v.  Board,  etc.,  112  Ind.  361; 
White  V.  Fleming,  114  Ind.  560;  Strieh  v.  Cox,  111  Ind. 
299;  Black  v.  Thompson,  107  Ind.  162;  Hobbs  v.  Board, 
etc.,  116  Ind.  376;  Board,  etc.,  v.  Hall,  70  Ind.  469; 
Reynolds  v.  Paris,  80  Ind.  14;  Hilton  v.  Mason,  92  Ind. 
157;  Hill  V.  Probst,  etc.,  120  Ind.  528;  Loesnitz  v.  Seel- 
inger,  127  Ind.  422. 

^TJnder  the  authorities  above  cited  it  must  be  held  that 
the  questions  involving  the  sufficiency  of  the  petition,  the 
regularity  of  the  report  of  those  appointed  to  appraise  the 
road,  the  sufficiency  of  the  notice  of  election,  and  the  regu- 
larity and  result  of  such  election,  are  questions  which  were 
adjudicated  by  the  board  of  commissioners  of  Rush  county 
before  entering  an  order  for  the  purchase  of  the  toll  road 
named  in  the  complaint,  and,  having  been  so  adjudicated 
by  that  tribunal,  they  are  not  subject  co  an  investigation  in 
a  collateral  proceeding  like  this." 

In  State,  ex  rel.,  v.  Board,  etc.,  131  Ind.  90,  appeUant 


NOVEMBER  TERM,  1900— Vol.  156.        489 

Board,  etc.,  v.  Conner. 

brought  an  action  to  compel  appellee,  by  mandanms,  to  com- 
plete the  purchase  of  a  toll  road,  after  appellee  had,  not* 
withstanding  the  election  was  in  favor  of  the  purchase, 
entered  an  order  refusing  to  make  said  purchase.  The 
court  held  that  mandamus  would  not  lie  to  compel  the  board 
to  make  an  order  for  the  purchase,  for  the  reason  that  the 
board  in  such  case  acts  judicially.  That  the  remedy  was 
an  appeal  under  §7859  Bums  1894,  §5772  R.  S.  1881  and 
Homer  1897. 

In  Dayton  Gravel  Road  Co.  v.  Board,  etc.,  131  Ind. 
584,  a  proceeding  for  the  purchase  of  a  toll  road  under  the 
act  of  1889,  supra,  before  the  board  of  commissioners,  a 
final  order  was  made  refusing  to  purchase  the  toll  road. 
From  this  order  an  appeal  was  taken  to  the  circuit  court. 
Afterwards  that  court  on  motion  dismissed  the  appeal,  on 
the  ground  that  there  was  no  appeal  in  such  a  proceeding 
from  the  decision  of  the  board  of  commissioners.  This 
court  held  that  appellant  had  the  right  to  appeal  from  the 
order  of  the  board  of  commissioners  refusing  to  purchase 
said  toll  road  under  §7959  (5772),  supra,  and  reversed  the 
judgment,  with  instructions  to  overrule  the  motion  to  dis- 
miss the  appeal  in  said  cause. 

The  act  of  1869,  and  the  amendments  thereof  (Acts  1869 
p.  97,  §§5340-5357  Bums  1894,  §§4045-4062  R.  S.  1881 
and  Homer  1897),  authorizing  coxmties  and  townships  to 
aid  in  the  construction  of  railroads,  by  taking  stock  in,  and 
making  donations  to  the  same,  is,  in  many  respects,  sub- 
stantially the  same  as  the  act  of  1889,  and  the  act  of  1893 
as  amended  in  1895.  It  provides  for  a  petition,  notice  of 
election,  and  an  election,  to  be  called  by  the  board  of  com- 
missioners, and  the  power  of  the  board  to  subscribe  the  stock 
or  make  the  donation  depends  upon  the  vote  at  said  election. 
Said  act  requires  the  proper  officers  of  said  election  to  make 
a  statement  of  the  whole  number  of  votes  cast,  and  the 
number  for  the  appropriation  to  the  railroad  company,  and 
the  number  against  it.     Section  twelve  of  said  act,  being 
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§5351  Burns  1894,  §4056  R.  S.  1881  and  Homer  1897, 
provides  that,  "If  a  majority  of  the  votes  cast  shall  be  in 
favor  of  such  railroad  appropriation,  the  board  of  county 
commissioners,  at  its  ensuing  regular  Jime  session,  shall 
grant  the  prayer  of  said  petition,  and  shall  levy  a  special 
tax  of  at  least  one-half  the  amount  specified  in  said  peti- 
tion," etc. 

It  has  been  uniformly  held  by  this  court  under  said  act, 
that  when  the  board  of  commissioners  entered  an  order 
either  granting  the  prayer  of  said  petition,  or  refusing  to 
grant  the  prayer  thereof,  that  said  order  is  not  subject  to 
collateral  attack,  by  injunction  or  writ  of  mandamus,  but 
the  only  remedy  is  an  appeal  under  §7859  Bums  1894, 
§5772  R.  S.  1881  and  Horner  1897.  Hill  v.  Probst,  120 
Ind.  528 ;  Hilton  v.  Mason,  92  Ind.  157 ;  Ooddard  v.  Stock- 
man, 74  Ind.  400 ;  Brocaw  v.  Board,  etc,  73  Ind.  543 ; 
Board,  etc.,  v.  Hall,  70  Ind.  469;  Paris  v.  Reynolds,  70 
Ind.  359 ;  Jones  v.  Cullen,  142  Ind.  335 ;  Pittsburgh,  etc., 
B.  Co.  v.  Harden,  137  Ind.  486 ;  Bell  v.  Maish,  137  Ind. 
226. 

In  Ooddard  v.  Stockman,  supra,  the  appellant  sued  to 
enjoin  the  collection  of  a  tax,  levied  under  said  act  of  1869, 
to  aid  in  the  construction  of  a  railroad.  One  of  the  objec- 
tions to  the  validity  of  the  tax  was,  that  ten  persons  who 
voted  for  the  appropriation  were  not  legal  voters  of  the 
township,  so  that  upon  the  legitimate  vote  there  was  a  ma- 
jority of  nine  against  the  appropriation.  The  court,  said : 
"There  is  obvious  necessity  that  the  will  of  the  people  in  the 
matter  of  aiding  in  the  construction  of  a  railroad,  as  ex-^ 
pressed  at  the  polls,  should  in  some  way  be  authoritatively 
ascertained  once  for  all.  If  left  open  to  every  taxpayer,  in 
a  suit  brought  at  his  own  pleasure,  to  go  behind  the  returns 
of  the  officers  of  election  and  the  determination  of  the 
county  board,  a  measure  supposed  to  be  of  public  impor- 
tance can  not  be  securely  accomplished.  *  *  *  As  waa 
said  in  Shideler  v.  Clinton  Township,  23  Ind.  479,  'In  such 
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a  case,  public  safety  reqmred  that  the  determination  shall 
be  conclusive.'  *  *  *  In  this  case  there  was  not  only 
an  official  return  of  the  vote  by  the  sworn  officers  of  elec- 
tion,  but  the  county  board  made  a  finding  that  the  majority 
of  tlie  voters  at  the  election  were  in  favor  of  the  appropria- 
tion. Against  these  views  the  counsel  for  the  appellant 
say:  'It  has,  however,  never  been  the  duty  of  any  court 
or  tribunal  to  pass  upon  the  legality  of  these  votes.  When 
the  ten  illegal  voters  offered  to  vote,  all  the  board  of  judges 
could  do  was  to  require  the  oath  and  affidavit  required  by 
§21,  1  R.  S.  1876,  p.  439,  and  then,  by  §22,  they  must 
receive  the  vote.  They  acted  in  a  ministerial  and  not  a 
judicial  capacity.  When  the  board  of  canvassers  met  and 
organized,  all  they  could  do  was,  as  commanded  by  statute, 
§10,  1  R.  S.  1876,  p.  738,  to  "carefully  compare  and  ex- 
amine the  papers,  and  shall  prepare  and  sign  a  statement 
of  the  whole  number  of  votes  cast,  and  the  number  for  such 
appropriation  to  the  railroad  company  and  the  number 
against  it."  No  power  to  hear  evidence  or  purge  the  polls 
is  given  them.  The  statute  further  provides  (§11)  that  this 
statement  shall  be  filed  with  the  auditor,  and  recorded,  and 
by  §12,  that,  "If  a  majority  of  the  votes  cast  shall  be  in 
favor  of  such  railroad  appropriation,  the  board  of  county 
commissioners,  at  their  ensuing  regular  June  session,  shall 
grant  the  prayer  of  said  petition."  There  is  no  provision 
made  for  any  trial,  any  adversary  proceedings  or  the  hear- 
ing of  any  evidence,  other  than  the  statement  filed  by  the 
board  of  canvassers  with  the  auditor.*  If  convinced  of  the 
truth  of  these  views,  and  that  the  appellants  have  never  had 
any  legal  means  of  contesting  the  election,  or  the  return 
thereof  made  by  the  canvassers,  we  should  feel  compelled 
to  sustain  the  appeal  and  to  hold  that  a  remedy  could  be  had 
by  injimction.  But  we  entertain  a  different  view  of  the 
law.  The  statute  expressly  gives  to'  any  person  aggrieved 
by  any  decision  of  the  board  of  county  commissioners  a 
right  of  appeal  therefrom  to  the  circuit  court.     This  right 
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is  not  confined  to  the  formal  parties  to  the  procedure,  but 
any  one,  not  a  party,  may  show  his  interest  by  affidavit  and 
have  the  appeal.  The  law  for  contesting  elections  is  not 
applicable  to  elections  such  as  this  was,  but,  nevertheless, 
there  was  a  practicable  way  open  for  making  an  efficient 
contest.  The  law  is  not,  that,  if  a  majority  of  votes  re- 
turned be  in  favor  of  the  appropriation,  the  board  shall 
grant  the  prayer  of  the  petition,  but,  if  a  majority  of  the 
votes  cast  shall  be  in  favor  of  such  railroad  appropriation, 
the  county  commissioners,  at  their  regular  ensuing  June 
session,  shall  grant  the  petition.  This  means  the  legal  votes 
cast,  and  the  board  has  the  right  to  go  behind  the  canvass  of 
the  vote  and  inquire  into  the  truth  of  the  return  made;  and 
any  individual  interested  may  appear  before  them  and 
contest  the  result  of  the  election,  and,  if  aggrieved  at  the 
decision  of  the  board,  take  his  appeal  to  the  circuit  court, 
*  *  *  Brocaw  v.  Board,  etc.,  73  Ind.  643,  and  cases 
cited." 

It  is  evident  from,  an  examination  of  the  provisions  of 
said  act  of  1893,  as  amended  by  the  act  of  1896,  concerning 
the  construction  of  free  gravel  roads,  that,  under  said  act, 
as  under  the  act  of  1869,  authorizing  counties  and  townships 
to  aid  in  the  construction  of  railroads,  it  is  the  majority 
of  the  legal  votes  cast  at  the  election  that  controls  the  action 
of  the  board  of  conunissioners,  and  not  the  majority  returned 
by  the  officers  of  the  election.  It  is  clear ,theref ore,  from  what 
was  said  in  the  case  of  Goddard  v.  Stockman,  Treas.,  74  Ind. 
400,  that  the  board  of  commissioners  of  Monroe  county  had 
the  right  to  go  behind  the  vote  as  returned  by  the  election  offi- 
cers, and  inquire  into  the  truth  of  the  same,  and  that  appel- 
lee had  the  right  to  appear  before  said  board,  at  the  proper 
time,  and  contest  the  result  of  said  election  as  returned  bv 
the  officers  thereof,  and  present  any  proper  objections  con- 
tained in  his  complaint  in  this  action  for  an  injunction,  and 
if  aggrieved  by  the  decision  of  the  board,  take  an  appeal  to 
the  circuit  court. 
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If  the  board  of  commissioners  in  granting  or  refusing  to 
grant  the  prayer  of  the  petition  for  the  purchase  of  toll 
roads  under  the  act  of  1889,  supra,  and  in  granting  or 
refusing  to  grant  the  prayer  of  the  petition  to  aid  in  the  con- 
struction of  railroads,  under  the  act  of  1869,  supra,  exer- 
cises powers  of  a  judicial  character  as  decided  by  this  court, 
it  is  clear  beyond  controversy  that  the  board  acts  in  the  same 
capacity  imder  the  act  of  1893,  supra,  as  amended  in  1896, 
In  Board,  etc.,  v.  Iteeves,  148  Ind.  467,  471,  it  was  held 
that  the  board  did  exercise  powers  of  a  judicial  character 
in  granting  or  refusing  the  petition  under  said  act  of  1893 
as  amended.  See,  also.  Board,  etc.,  v.  Harrell,  147  Ind. 
500,  and  cases  cited. 

Counsel  for  appellee  insist,  however,  that  ''the  board  of 
commissioners  has  no  jurisdiction.  That  when  a  majority 
vote  for  the  construction  of  the  road  they  have  but  one 
duty,  and  that  is  to  go  ahead  and  construct  the  road.  The 
vote  IS  certified  by  the  proper  officers  of  such  election,  and 
the  board  can  not  so  much  as  determine  whether  or  not 
a  majority  has  voted  for  or  against  the  road.  That  there  is 
nothing  before  the  board  which  requires  the  exercise  of  any 
judicial  function.  That,  therefore,  no  appeal  could  be 
taken  under  §7859  (5772)^  supra,  from  the  action  of  the 
board,  ordering  the  construction  of  said  road."  The  rule 
declared  by  this  court  in  regard  to  appeals  from  the  deci- 
sions of  the  board  of  commissioners  is,  that,  if  the  decision 
of  the  board  is  judicial  in  its  character,  an  appeal  lies 
therefrom,  under  §7869  (6772),  supra,  unless  the  right 
of  appeal  is  denied  expressly,  or  by  necessary  implication,  by 
the  statute  under  which  the  decision  is  made.  If  the  deci- 
sion is  ntade  in  the  exercise  of  merely  administrative,  min- 
isterial or  discretionary  powers,  no  appeal  lies  therefrom 
unless  the  statute  in  express  terms  authorizes  an  appeal 
from  such  decision.  Board,  etc.,  v.  Davis,  136  Ind.  503, 
505,  and  cases  cited ;  Potts  v.  Bennett,  140  Ind.  71. 

Ab  we  have  shown,  this  court  in  Ooddard  v.  Stochman, 
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74  Ind.  400,  decided  against  the  contention  of  appellee  that 
the  board 'had  no  power  to  go  behind  the  return  of  the  votes 
by  the  election  officers,  and  held  that  the  board  had  such 
power  and  also  the  power  to  hear  and  try  objections  thereto, 
and  ascertain  and  adjudge  the  number  of  legal  votes  cast. 
In  Orusenmeyer  v.  City  of  Logansporty  76  Ind.  649,  a  peti- 
tion was  presented  to  the  board  of  commissioners  for  the 
incorporation  of  a  town  under  §§4314-4322  Bums  1894, 
§§3293-3301  R  S.  1881  and  Homer  1897.  The  city  of 
Logansport  filed  objections  thereto,  which  were  sustained, 
and  the  board  of  commissioners  ordered  that  said  petition 
be  dismissed.  The  petitioner  appealed  to  the  circuit  court, 
where,  on  motion  of  the  said  city  of  Logansport,  the  appeal 
was  dismissed  by  the  court  on  the  groimd  that  "the  law 
allowed  no  appeal  from  such  decisioQ  of  the  board  of  com- 
missioners." The  act  for  the  incorporation  of  towns  §§4314, 
4322(3293-3801),  supra,  under  which  said  proceedings  were 
brought,  provides  that  if  the  requirements  of  the  statutes 
have  been  complied  with,  the  board  of  commissioners  shall 
make  an  order  declaring  that  the  territory  described,  with 
the  assent  of  the  qualified  voters  thereof,  as  set  forth  in  said 
act,  be  an  incorporated  town  by  the  name  specified  in  the 
petition,  and  shall  fix  a  time  and  place  within  said  terri- 
tory within  a  month  thereafter  for  an  election,  to  determine 
whether  such  territory  shall  be  an  incorporated  town,  and 
give  ten  days'  notice  thereof.  It  is  provided  that  the  elec- 
tion officers  shall  make  a  statement  showing  the  whole  num- 
ber of  votes  cast,  and  the  number  for  and  against  said  in- 
corporation, and  return  the  same  to  the  board  of  commis- 
sioners, who,  if  the  majority  of  the  votes  cast  be  in  favor 
of  such  incorporation,  and  if  satisfied  of  the  legality  of  such 
election,  shall  make  an  order  declaring  said  town  has  been  in- 
corporated by  the  name  adopted,  which  order  shall  be  con- 
clusive of  such  incorporation  in  all  suits  by  or  against  such 
corporation.  Appellee  in  that  case,  as  a  second  proposition 
against  the  right  of  appeal,  claimed  that  the  power  to  incor- 
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porate  towns  was  legislative  and  that  the  board  in  such  case 
exercised  a  legislative  discretion,  and  that  from  the  exercisq 
of  such  power  there  is  no  appeal.  The  court  in  answer  to 
this  contention  said  "The  second  proposition  of  the  appel- 
lant [appellee]  is  disposed  of  by  Taylor  v.  City  of  Ft. 
Wayne^  47  Ind.  274.  The  board  has  no  discretion  to  grant 
or  refuse  the  application,  if  the  proper  preliminary  steps 
have  been  taken  by  the  petitioners.  The  decision  of  the 
board  in  such  a  case  is  judicial,  and  not  merely  adminis- 
trative or  legislative.*'  The  court  held  that  there  was  an 
appeal  from  the  decision  of  the  board  in  said  case,  saying : 
^'We  hold,  therefore,  that  under  §31  [§7859  Bums  1894, 
§5772  R.  S.  1881  and  Homer  1897]  of  the  general  law, 
there  is  an  appeal  from  any  decision  of  a  judicial  character, 
made  by  a  county  board  in  any  proceeding,  unless  the  right 
is  denied  expressly  or  by  necessary  implication.  *  *  * 
It  can  hardly  be  necessary  to  add  that  nothing  is  herein 
said  or  decided  which  can  be  construed  to  imply  a  right  of 
appeal  from  the  decisions  of  the  boards  upon  matters  of  dis- 
cretion.'* 

There  are  many  cases  in  this  State,  in  addition  to  those  ' 
already  cited,,  holding  that,  where  in  a  proceeding  the 
board  of  commissioners  have  no  discretion,  but  must  grant 
the  prayer  of  the  petition,  when  the  requirements  of  the 
statute  have  been  complied  with,  and  refuse  the  same  when 
said  requirements  have  not  been  complied  with,  that  the 
decision  of  the  board  in  granting  or  refusing  the  prayer  of 
such  petition  is  judicial  in  its  character.  Board,  etc.,  v. 
Markle,  46  Ind.  96,  109-114,  and  cases  cited;  Peele  v. 
Board,  etc.,  48  Ind.  127;  State  v.  Boswell,  50  Ind.  568 
State  V.  Needham,  32  Ind.  325 ;  Bowen  v.  Hester^  143  Ind. 
511,  519;  ^Yhite  v.  Fleming,  114  Ind.  560,  572-576 
Million  V.  Board,  etc.,  89  Ind.  5,  12-15,  and  cases  cited 
Stoddard  v.  Johnson,  75  Ind.  20,  29,  30,  and  cases  cited 
CoAon  V.  Harrison,  135  Ind.  330,  333-336,  and  cases  cited; 
Board,  etc.,  v.  Justice,  133  Ind.  89,  92-93 ;  Strieh  v.  Cox, 
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111  Ind.  299,  304,  305,  and  cases  cited ;  Layman  v.  Hughes, 
152  Ind.  484,  486;  Ely  v.  Board,  etc.,  112  Ind.  361,  366- 
369,  and  cases  cited;  Hohhs  v.  Board,  etc.,  116  Ind.  376, 
381;  Forsythe  v.  City  of  Hammond,  142  Ind.  505,  516- 
518,  30  L.  IL  A.  576,  and  cases  cited;  Patd  v.  Town  of 
WalJcerton,  150  Ind.  565,  570-575,  and  cases  cited;  Wool- 
verton  v.  Tovm  of  Albany,  152  Ind.  77,  79,  80,  and  cases 
cited;  Argo  v.  Barthand,  80  Ind.  63,  66,  67,  and  cases 
cited. 

Moreover,  it  is  a  settled  rule  of  statutory  construction 
that  when  a  statute  or  a  part  of  a  statute  has  been  construed 
by  the  courts  of  the  State  and  the  same  is  substantially  re- 
enacted  the  legislature  adopts  such  construction,  unless  the 
contrary  is  clearly  shown  by  the  language  of  the  act.  Hil- 
likery.  Citizens  Street  B.  Co.,  152  Ind.  86,  88;  Whitcomb 
V.  Bood,  20  Vt.  49;  The  Abbottsford,  98  U.  S.  440,  25  L. 
ed.  168;  Black  on  Interp.  of  Laws,  161,  162,  and  cases 
cited;  Endlich  on  Interp.  of  Stat.  §§367-369,  and  cases 
cited;  Sutherland  on  Stat.  Const.  §833;  Maxwell  on 
Interp.  of  Stat.  pp.  433,  434. 

All  the  provisions  of  the  act  of  1869,  supra,  concerning 
giving  aid  in  the  construction  of  railroads,  by  counties  and 
townships  up  to  and  including  the  order  granting  or  refus- 
ing to  grant  the  prayer  of  the  petition,  were  substantially 
reenacted  in  the  act  of  1889  for  the  purchase  of  toll  roads, 
and  in  the  act  of  1893,  as  amended  in  1895,  for  the  con- 
struction of  free  gravel  roads.  It  follows,  therefore,  that 
the  construction  given  to  said  act  of  1869  in  Ooddard  v. 
StocTcman,  74  Ind.  400,  and  the  other  cases  decided  by  this 
court  before  the  said  act  of  1889,  and  the  act  of  1893  as 
amended  in  1895,  in  regard  to  the  right  of  the  board  of 
commisioners  to  go  behind  the  return  of  the  vote  as  made 
by  the  election  oflScers,  and  the  right  of  any  party  having 
an  interest  to  appear  and  contest  said  result,  as  well  as  the 
right  of  appeal  under  §7859  (5772)  supra,  was  adopted 
by  the  legislature  in  passing  the  last  named  acts. 
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It  follows  that  injunction  will  not  lie  in  this  case^  for  the 
reason  that  appellee  had  another  adequate  remedy.  The 
court,  therefore,  erred  in  overruling  the  demurrer  to  the 
complaint. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

CoNCURBiNO  Opinion. 

Bakeb^  J. — ^I  concur  because  I  believe  less  harm  will 
result  from  holding  that  the  question  whether  relief  in  an- 
nexation, railroad  tax,  and  free  gravel-road  cases  is  to  be 
sought  by  appeal,  or  by  mandamus  or  injunction,  even  if 
wrongly  decided  at  the  start,  is  now  definitely  settled  by  the 
multiplied  adjudications  of  this  court  and  by  the  acquies- 
cence of  the  legislature,  than  would  flow  from  opening  up 
the  controversy  in  regard  to  the  intrinsic -nature  of  the 
powers  conferred  upon  and  exercised  by  boards  of  commis- 
sioners in  such  cases. 


MSBRITT  ET  AL.    V.    TeMPLE.  iSq  ^ 

[No.  18,806.    Piled  November  27,  1900.] 

MoBTOAGiss. — Delivery. — Deeds. — Priority.— One  of  the  makers  of  a 
promissory  note  authorized  the  payee  thereof  to  procure  a  loan  for 
her  from  a  person  named,  agreeing  to  execute  a  mortgage  upon  cer- 
tain real  estate  and  pay  the  proceeds  thereof  upon  the  note.  The 
payee  thereafter  called  at  her  residence  with  a  note  and  mortgage 
which  she  executed  and  gave  to  the  payee,  who  credited  the  amount 
thereof  upon  the  note  held  by  him,  and,  the  next  day,  delivered  the 
note  and  mortgage  to  the  mortgagee,  who  gave  him  a  check  for  the 
amount  and  filed  the  mortgage  for  record  in  the  recorder's  office  of 
the  county.  Immediately  after  signing  the  mortgage  the  mortgagor 
signed  and  acknowledged  a  deed  conveying  the  mortgaged  premises 
to  her  step-granddaughter,  who  was  a  joint  maker  of  the  first  note. 
Held,  that  the  delivery  of  the  mortgage  was  complete  and  effectual, 
and  eo  ijutanti  became  a  valid  lien  upon  the  land. 

From  the  Clinton  Circuit  Court.     Affirmed. 

Vol.  155—32 
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M.  A,  Morrison  and  Seabury  Merritt,  for  appellants. 
J.  C.  Farher,  for  appellee. 

Hapley,  J. — Which  in  point  of  time  was  first  delivered, 
a  mortgage  securing  an  indebtedness,  or  a  deed  conveying 
the  legal  title  to  the  same  lands  ?  This  is  the  real  question 
presented  by  the  record  and  is  decisive  of  all.  It  arises 
imder  a  motion  for  a  new  trial  upon  the  ground  that  certain 
facts  returned  in  the  special  finding  relating  to  the  delivery 
of  the  mortgage  are  not  sustained  by  sufficient  evidence  and 
are  contrary  to  law.  This  calls  for  a  review  of  the  special 
finding.  A  special  finding  must  be  construed  as  a  whole, 
and  not  in  fragmentary  parts.  Each  part  must  be  con- 
strued  in  connection  with  every  other  part  relating  to  the 
same  transaction,  and,  if  taken  as  a  whole,  the  finding 
legitimately  supports  the  judgment,  it  must  stand.  Cleve- 
land, etc.,  B.  Co.  V.  Closser,  126  Ind.  348,  367,  22  Am.  St. 
593;  Brovm  v.  Estate  of  Brown,  2  Ind.  App.  435,  438; 
Elliott's  Gen.  Prac,  §973. 

The  rule  which  should  guide  an  appellate  tribunal  in  re- 
viewing a  special  finding  of  facts  by  a  court  is  the  same  as 
that  which  prevails  with  respect  to  a  verdict  of  the  jury.  It 
is  this :  "Where  the  finding  is  supported  by  the  evidence 
it  will  not  be  disturbed,  but  if  entirely  unsupported  the 
finding  will  not  be  allowed  to  stand."  Elliott's  Gen.  Prac, 
§979 ;  Devlin  v.  Quigg,  44  Minn.  534,  47  N.  W.  258,  20 
Am.  St.  592 ;  Davidson  v.  Morrison,  86  Ky.  397,  407,  5 
S.  W.  871,  9  Am.  St.  295. 

There  was  evidence  in  support  of  these  facts:  August 
8,  1893,  Harriet  H.  Burget,  hereinafter  called  Mrs.  Burget, 
then  in  life,  was  the  owner  of  the  land  in  controversy.  She 
and  Harriett  Merritt,  her  step-granddaughter  and  who 
lived  with  her  on  the  farm  in  the  same  house,  and  herein- 
after called  Mrs.  Merritt,  had  in  1889  beoome  jointly  in- 
debted to  Emanuel  Burget  on  a  promissory  note  for  $3,000, 
which  note  was  due  and  unpaid.  A  few  days  before  said 
August  8th,  Emanuel  Burget  having  solicited  payment  of 
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his  note,  Mrs.  Burget  authorized  Emanuel  Burget  to  pro- 
cure a  loan  for  her  of  $2,050  from  Oliver  Oard,  and  agreed 
to  execute  her  note  and  mortgage  on  the  land  in  controversy 
to  secure  the  same,  and  that  the  money  so  procured  should 
be  all  retained  by  said  Emanuel  Burget  as  a  part  gayment 
of  his  $3,000  note. 

Whereupon,  on  August  8th,  Emanuel  Burget  and  Sea- 
bury  Merritt,  a  notary  public,  called  at  the  residence  of 
Mrs.  Burget  and  Mrs.  Merritt,  and  Mrs.  Burget  signed  a 
note  for  $2,050,  payable  to  Oliver  Oard,  and  signed  and 
acknowledged  a  mortgage  on  said  land  to  secure  said  note, 
and,  after  completion  of  the  instruments,  handed  the  same 
to  Emanuel  Burget,  who  thereupon  entered  a  credit  on  said 
$3,000  note  for  $2,050, — all  with  the  full  knowledge  at  the 
time  of  Mrs.  Merritt,  who  had  been  made  the  beneficiary  of 
said  lands  imder  the  executed  will  of  Mrs.  Burget. 

Within  the  following  thirty  minutes  after  the  delivery 
of  the  note  and  mortgage  to  Emanuel  Burget,  Mrs.  Burget 
signed,  acknowledged,  and  delivered  to  Mrs.  Merritt  a  deed 
conveying  to  her  the  legal  title  of  the  mortgaged  premises, 
together  with  other  real  estate,  and  thus  stripped  herself  of 
all  property  except  a  small  amount  of  household  goods ;  and 
upon  the  evening  of  the  same  day,  August  8th,  Mrs.  Mer- 
ritt, through  the  agency  of  Seabury  Merritt,  caused  her 
deed  to  be  recorded  in  the  proper  records  of  the  county. 
Emanuel  Burget  held  possession  of  the  note  and  mortgage 
until  the  following  day,  August  9th,  when  he  took  them  to 
the  city  of  Frankfort,  and  presented  them  to  Oliver  Gard, 
who  inspected  them,  and,  finding  them  executed  in  due 
form,  gave  Emanuel  Burget  his  clieck  for  $2,050,  and  at 
once,  August  9,  1893,  filed  the  mortgage  for  record  in  the 
recorder's  oflBce  of  the  county. 

We  have  found  no  evidence  in  the  record  that  Mrs.  Burget 
actually  delivered  the  mortgage  to  Gard,  the  nominal  mort- 
gagee, on  August  8th,  and  before  the  execution  of  the  deed 
to  Mrs.  Merritt  as  the  finding  states ;  nor  do  we  deem  such 
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evidence  or  fact  material.  The  essential  question  is,  had 
Mrs.  Burget,  as  mortgagor,  in  performance  of  her  agree- 
ment with  respect  to  the  loan,  intentionally  placed  the  mort- 
gage beyond  her  control,  before  she  executed  the  deed  to 
Mrs.  Merritt  ? 

Delivery  becomes  effectual  when  the  grantor  surrenders 
dominion  of  a  complete  instrument  with  intent  thereby  to 
make  it  operative.  Berry  v.  Anderson^  22  Ind.  36,  39; 
Somers  v.  Pumphrey,  24  Ind.  231,  239;  Fewell  v.  Eessler, 
30  Ind.  195;  Hotchhiss  v.  Olmstead,  37  Ind.  74,  84;  Nye 
V.  Lowry,  82  Ind.  316,  320;  Stokes  v.  Anderson,  118  Ind* 
533,  545,  4  L.  R.  A.  313 ;  Anderson  v.  Anderson,  126  Ind. 
62,  66;  Oshom  v.  Eslinger,  ante,  351. 

It  is  important  to  bear  in  mind  that,  under  the  agreement, 
Emanuel  Burget  was  to  have  all  the  money  received  from 
the  loan  for  application  upon  his  claim,  and  Mrs.  Burget 
was  to  have  only  a  credit  for  the  amount  upon  her  and  Mrs. 
Merritt's  note.  Mrs.  Merritt  was  jointly  answerable  for  the 
debt  to  be  discharged.  The  farm  mortgaged  was  willed  to 
her,  and  M^as  liable  for  the  debt  whether  as  the  property  of 
Mrs.  Burget,  or  ultimately  as  the  property  of  Mrs.  Merritt. 
Both  were  equally  interested  in  the  payment  of  the  debt, 
one  with  a  vested,  the  other  with  a  prospective  interest  in  the 
land.  There  was  also  evidence  tending  to  show  that  Mrs. 
Merritt  was  the  principal  actor  for  her  grandmother  in  ar- 
ranging for,  and  in  the  consummation  of  the  Gard  loan,  and 
had  full  knowledge  of  the  execution  of  the  mortgage  at  the 
time  it  was  done,  and  at  the  time  she  accepted  her  deed,  a 
few  minutes  later.  And  these  two  transactions,  accom- 
plished within  the  same  hour,  at  the  same  place,  and  before 
the  same  officer,  considered  together,  clearly  indicate  a  pur- 
pose on  the  part  of  Mrs.  Burget  not  only  to  provide  for  her 
debts,  but  to  consummate  by  deed  what  she  had  intended 
by  will,  her  design  to  confer  the  remainder  of  her  estate 
upon  her  granddaughter.  With  this  object  in  view  Mrs. 
Burget  signed  and  acknowledged  the  mortgage,  and  when 
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thus  in  form  a  valid  mortgage  she  handed  it  and  the  note 
to  Emanuel  Burget,  without  condition  or  reservation,  un- 
(juestionably  an  intentional  and  as  a  final  step  in  keeping 
her  agreement  with  Burget,  and  then  and  there  received 
from  him  all  that  she  had  bargained  for,  namely,  a  credit 
upon  her  obligation  for  the  full  amoimt  of  the  note  and 
mortgage.  When  this  was  done  Mrs.  Burget  had  received 
the  full  consideration  for  the  mortgage,  had  received  all 
that  she  was  entitled  to,  and  the  one  rendering  her  the  con- 
sideration, with  her  full  knowledge  and  approval,  had  re- 
ceived her  note  and  mortgage,  had  acquired  a  vested  interest 
in  them,  and,  so  far  as  she  was  concerned,  the  transaction 
was  closed.  Any  further  steps  remained  solely  to  Burget 
and  Gard.  What  difference  could  it  make  to  Mrs.  Burget, 
after  she  became  possessed  of  all  she  contracted  for,  when 
or  how  Burget  and  Gard  settled  as  between  themselves, 
whether  upon  the  same  or  upon  a  subsequent  day,  or  whether 
Burget  received  from  Gard  "money,  credit,  a  store,  or  a 
steam  engine  ?  Suppose  Burget,  in  anticipation  that  Gard 
would  replace  it,  had  in  the  first  instance  advanced  to  Mrs. 
Burget  the  money  on  the  mortgage,  and  she  in  turn  had 
jgiven  it  back  to  him  in  payment  pro  tanto,  of  her  and 
!Mr8.  Merritt's  note,  could  it  be  said  in  that  case  that  she 
might  keep  the  money  and  recall  or  abrogate  the  mortgage 
at  any  time  before  it  reached  the  hands  of  Gard  ?  In  legal 
effect  this  is  precisely  what  had  been  done  when  she  deliv- 
ered the  note  and  mortgage  to  Burget  and  accepted  from 
liim  the  credit  upon  her  obFigation.  When  !Mrs.  Burget, 
liaving  completed  the  note  and  mortgage,  intentionally  and 
•unconditionally  handed  them  over  to  Burget,  in  the  execu- 
tion of  her  purpose  to  secure  the  loan,  and  received  from 
him  the  full  consideration,  the  delivery  was  complete  and 
effectual  as  to  her  and  eo  instanti  became  a  valid  lien  upon 
the  land  according  to  the  tenor  of  the  mortgage. 

There  is  abundance  of  evidence  in  support  of  the  finding 
that  Mrs.  Burget  was  the  owner  of  the  land  when  she  exe- 
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cuted  and  delivered  the  mortgage  for  the  purpose  of  secur- 
ing the  loan,  and  that,  in  point  of  time,  the  execution  of  the 
mortgage  was  prior  to  the  execution  of  the  deed  to  Mrs. 
Merritt.  Upon  these  facts  the  judgment  is  clearly  right, 
and  if  it  is  a  matter  of  fact  (as  found  by  the  court)  and  not 
a  conclusion  of  law  (which  we  deem  unimportant  to  decide) 
that  the  mortgage  was  delivered  to  Qard  August  8th,  and 
before  the  execution  of  the  deed,  the  inaccuracy  in  finding 
that  the  delivery  was  to  Gard  rather  than  to  Emanuel  Bur- 
get  cannot  injure  the  appellants,  and  is  therefore  no  ground 
for  reversal.  Platter  v.  Board,  etc.,  103  Ind.  360,  385; 
Bothwell  V,  Millikan,  104  Ind.  162,  164;  Slauter  v.  Favor- 
ite, 107  Ind.  291,  300;  Sphung  v.  Moore,  120  Ind.  352, 
364. 

We  find  no  available  error  in  the  record.     Judgment 
affirmed. 
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Helms  et  al.  v.  Bell  et  al. 

[No.  18,857.    Filed  November  27,  1900.] 

Ck)UNTiBS. — Commissioners^  Court, — Collateral  Attack, — A  judgment 
of  a  board  of  county  commissioners  establishing  a  highway  is  not 
subject  to  collateral  attack  unless  it  is  void,    p,  6O4, 

Sams.  —  Commtissionem^  Court,  —  Highways,  —  The  commissioners' 
court  has  power  to  establish  highways,  but  the  conditions  and  man- 
ner of  its  exercise  being  clearly  defined  by  statute,  and  the  court 
being  one  of  special  and  limited  jurisdiction,  the  statute  must  be 
strictly  followed  or  the  proceeding  will  be  a  nullity,    p,  6O4, 

Same. — Commissionert^  Court. — Judgment — Highways, — A  judgment 
of  a  board  of  county  commissioners  establishing  a  highway  before 
the  damages  assessed  were  paid,  as  required  by  §6753  Bums  1894,  is 
void,  and  the  payment  thirty  days  later  did  not  render  it  valid. 
pp,  606,  507, 

From  the  Hamilton  Circuit  Court.     Affirmed. 

I.  W.  Christian,  W.  8.  Christian,  R.  K.  Kane,  T.  E. 
Kane,  T.  J.  Kane,  P.  E.  Oavin,  T.  P.  Davis  and  /.  L. 
Gavin,  for  appellants. 

B,  R.  Stephenson,  Geo.  Shirts  and  W.  B.  Fertig,  for  ap- 
pellees. 
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IBjlduet,  J. — ^Appellant  Heliu»  and  eleven  others  filed  a 
petition  before  the  board  of  oonmiisaionera  of  Hamilton 
eoont J  for  the  location  of  a  highway  over  the  lands  of  appel- 
lees. Viewers  were  appointed  who  reported  in  favor  of  the 
utility  of  the  road;  whereupon,  appellees  filed  a  remon- 
strance claiming  damages,  and  also  denying  the  public 
utility  of  the  way.  Keviewers  were  appointed  who  made 
their  report  finding  the  road  to  be  of  public  utility,  and 
assessing  damages  in  favor  of  each  of  the  appeilees^  which 
report  of  the  reviewers  was  approved  by  the  commissioners, 
who,  thereupon  caused  a  record  of  said  road  to  be  made,  and 
Altered  an  order  that  the  same  be  opened  and  kept  in  repair ; 
but  the  board  found  as  a  part  the  final  order,  that  said  high- 
way was  not  of  su£Scient  public  importance  or  utility  to  jus- 
tify the  payment  of  the  damages  assessed  out  of  the  county 
treasury,  and  as  a  condition  precedent  to  the  opening  of  said 
road  ordered  that  the  petitioners  pay  the  damages  assessed. 
More  than  thirty  days  after  the  entry  of  the  final  order  es- 
tablishing said  highway,  the  petitioners  procured  the  pay- 
ment into  the  county  treasury,  for  the  use  of  appellees,  the 
remonstrators,  the  damages  that  had  been  assessed  in  their 
favor,  and  which  they  refused  and  still  refuse  to  accept; 
whereupon  appellant  Sturdevant  as  auditor  of  the  county, 
upon  request  of  the  petitioners,  issued  to  appellant  Morgan, 
as  trustee  of  the  township  wherein  the  proposed  road  is 
situate,  a  warrant  for  the  opening  of  said  way,  which  trus- 
tee has  delivered  the  warrant  to  Brandon  as  road  supervisor 
of  the  district. 

All  the  petitioners,  the  county  auditor,  township  trustee, 
and  road  supervisor,  are  made  defendants,  and  they  are 
claiming  and  giving  out  in  speeches  that  they  have  the 
right  to  and  will  open  the  way,  and^require  the  appellees  to 
remove  their  fences,  to  their  great  and  irreparable  damage, 
etc. 

These  facts  were  held  sufBeient  to  entitle  the  plaintiffs, 
the  remonstrators^  to  injunction,  enjoining  the  defendants 
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from  opening  said  highway,  and,  the  defendants  refusing  to 
answer,  judgment  was  rendered  against  them  upon  their 
demurrer.  The  single  question  is  did  the  court  err  in  over- 
ruling the  demurrer  to  the  complaint? 

The  proceeding  is  a  collateral  attack  upon  what  purports 
to  be  a  judgment  of  the  board  of  conunissioners,  and,  to 
be  successful,  it  must  appear  that  the  judgment  is  absolutely 
Toid.  Adams  v.  Han^ngton,  114  Ind.  66,  71 ;  City  of  In- 
dianapolis V.  Consumers,  etc.,  Co.,  140  Ind.  246,  253; 
Davis  V.  Clements,  148  Ind.  605,  607 ;  Oold  v.  Pittsburgh, 
etc.,  Co.,  153  Ind.  232,  241 ;  Winslow  v.  Oreen,  ante,  368. 

The  enforcement  of  a  void  judgment  may  be  enjoined, 
and  '^a  judgment  is  void  if  the  thing  essential  to  its  validity 
is  not  apparent  upon  the  face  of  the  record,  and  it  may  be 
treated  as  a  nullity  by  all  persons,  in  collateral,  as  well  aa 
direct  attacks."  Hudson  v.  Voreis,  134  Ind.  642 ;  Strong 
V.  MaJceever,  102  Ind.  578,  581 ;  City  of  Terre  Haute  v. 
Evansville,  etc.,  Co.,  149  Ind.  174,  176. 

It  is  firmly  settled  that  the  commissioners'  court  is  one  of 
special  and  limited  jurisdiction;  that  it  has  no  power  but 
that  conferred  by  statute,  and  this  it  must  employ  in  the 
mode  prescribed.    Doctor  v.  Hartman,  74  Ind.  221. 

It  has  power  to  establish  highways,  but  the  conditions  and 
manner  of  its  exercise  are  clearly  defined  by  the  statutes  and 
must  be  substantially  observed,  or  the  proceeding  becomes 
a  nullity.  Section  6755  Burns  1894  provides  that  in  the 
order  for  laying  out  of  a  highway  the  commissioners  shall 
specify  the  width,  and  a  failure  to  do  so  renders  the  judg- 
ment void.  Hudson  v.  Voreis,  supra;  White  v.  Conover,  6 
Blackf.  462. 

In  a  proceeding  under  §6762  Bums  1894,  to  have  a  road 
that  has  been  used  for  twenty  years  ascertained,  described, 
and  entered  of  record,  a  judgment  of  the  commissioners 
failing  to  adjudge  the  user  for  twenty  years  is  void  as  being 
a  departure  from  the  command  of  the  statute.  Strong  y. 
Maheever,  supra. 


NOVEMBER  TERM,  1900— Vol.  165.        605 

Helms  V,  Bell. 

A  sale  of  county  property  by  the  commissioners  under 
notice,  as  provided  by  §4248  R.  S.  1881,  which  fails  to  state 
the  terras  of  sale,  is  void  for  noncompliance  with  the  statute. 
Platter  v.  Board,  etc.,  103  Ind.  360,  376. 

In  the  procedure  for  the  location  of  a  highway,  when  a 
petition  properly  signed  and  properly  supported  by  notice 
is  presented  to  the  commissioners,  the  action  they  shall  take 
upon  the  petition  is  clearly  pointed  out  by  the  statute.  They 
shall  appoint  viewers  to  inquire  into  and  report  to  the  court 
whether  the  proposed  way  will  be  of  public  utility.  If  the 
report  of  the  viewers  is  in  the  negative,  a  judgment  of  denial 
must  be  entered,  and  that  is  the  end  of  the  proceeding ;  in 
such  case  there  can  be  neither  a  review  nor  appeal  to  the 
circuit  court.  McKee  v.  Ootdd,  108  Ind.  107;  Bowman 
V.  Jobs,  123  Ind.  44. 

And  if  the  viewers  shall  report  favorably  to  the  public 
utility  of  the  road,  and  there  is  no  objection  filed,  the  board 
shall  make  a  recbrd  of  the  road  and  enter  an  order  that  the 
same  be  opened  and  kept  in  repair.  But  if  objection  is 
made  for  assessment  of  damages  under  §6746,  and  for  in- 
utility under  §6750,  the  record  and  order  for  opening  the 
way  shall  be  suspended  until  the  question  of  damages  has 
been  determined,  and  that  of  utility  reconsidered  by  re- 
viewers, and,  if  damages  are  awarded  to  objectors,  the  pay- 
ment of  the  award  presents  to  the  commissioners  the  first 
and  only  discretionary  subject  that  exists  anywhere  in  the 
proceeding  after  assuming  jurisdiction.  McKee  v.  Oould, 
supra,  109. 

Under  §6748,  in  considering  the  payment  of  the  damagrs 
assessed,  if  the  board  deems  the  proposed  highway  of  suffi- 
cient importance  to  the  public,  they  shall  order  the  costs  an«l 
damages  paid  out  of  the  county  treasury,  and  if  of  insuffi- 
cient importance  to  the  public  they  shall  not  order  payment 
from  the  county  treasury,  and  in  which  last  instance  they 
strip  themselves  of  all  power  to  make  any  provision  for  pay- 
ment at  all,  and  because  of  nonpayment  they  have  no  power 
to  order  the  opening  of  the  road. 
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Section  6752  is  as  follows :  ^^No  such  highway  shall  be 
opened,  worked  or  used,  until  the  damages  assessed  therefor 
shall  be  paid  to  the  persons  entitled  thereto,  or  deposited  in 
the  county  treasury  for  their  use."  The  facta  alleged  bring 
this  case  within  the  principle  here  involved.  The  reviewers 
had  reported  in  favor  of  the  public  utility  of  the  road,  and 
that  each  of  the  appellees  was  damaged  in  an  amount  stated. 
And  in  passing  upon  the  report  the  commissioners  approved 
the  same,  and  entered  an  order  that  the  road  be  spread  of 
record  and  opened  and  kept  in  repair,  and  at  the  same  time 
and  in  the  same  order  adjudged  that  the  road  was  not  of 
sufficient  importance  to  the  public  to  justify  payment  of 
said  damages  out  of  the  county  treasury,  and,  further,  that 
the  petitioners  pay  the  same  as  a  condition  precedent  to  the 
opening  of  the  road.  The  statute  gives  the  commissioners 
no  power  to  adjudge  payment  of  the  damages  against  the 
petitioners,  or  any  one  else.  When  they  had  adjudged  that 
the  damages  could  not  be  paid  out  of  the -county  treasury 
their  power  to  proceed  with  the  establishing  of  the  road 
was  suspended  until  actual  payment  of  such  damages  had 
been  made  from  some  other  source.  When  not  payable  out 
of  the  treasury  it  is  proper  for  the  petitioners  or  other  per- 
sons to  pay  them.  Hayes  v.  Board,  etc.,  59  Ind.  552; 
Board,  etc.,  v.  Small,  61  Ind.  318. 

And  the  effect  of  payment  from  any  source  upon  the 
power  of  the  commissioners  to  proceed  in  establishing  tho 
highway  is  stated  in  said  §6748  thus:  ^^And  when  pay- 
ment of  damages  is  made  as  herein  provided,  such  highway 
shall  be  recorded  and  ordered  to  be  opened  and  kept  in 
repair  as  hereinbefore  provided,"  That  is  to  say,  when  the 
damages  have  been  paid  from  some  source  to  the  use  of  the 
persons  entitled  thereto,  and  not  tUl  then,  the  commissioners 
have  the  right  to  proceed  to  record,  that  is,  to  enter  final 
judgment,  establishing  the  highway,  and  to  order  that  the 
same  be  opened  and  kept  in  repair.  Because  the  record  shows 
that' the  commissioners  in  this  instance  entered  final  judg- 
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ment  ordering  the  recording  and  opening  of  the  highway, 
before  the  damage  asseesed  were  paid,  in  violation  of  the 
poeitive  inhibition  of  the  statute,  their  judgment  was  dearly 
void. 

The  payment  of  the  damages  into  the  county  treasury  for 
the  use  of  the  appellees  thirty  days  later  gave  no  force  to 
the  final  order.  It  was  a  nullity,  and  could  be  neither  re- 
vived nor  strengthened,  and  the  issuance  by  the  auditor  to 
the  township  trustee  of  a  warrant  for  the  opening  of  the 
road  was  without  effect.  The  judgment  being  void^  its 
execution  may  be  stayed  by  injunction. 

Judgment  affirmed. 


%^\ 


Hattawat  v.  The  Atlaitta  Stsbl  Ain>  Tin-Platb 

Company. 

[No.  18,869.    Filed  November  87,  1000.] 

Mastbb  and  Sbbvant. —i^«onaZ  InjuHea,^ Knowledge  of  Danger.^  \^  ^ 
Plaintiff  was  emplojed  in  defendant's  tin-plate  factory  in  operating 
a  plating  machine*  and.  while  passing  a  vat  filled  with*  oil  which 
was  used  in  connection  with  the  machine,  his  foot  slipped  on  the 
oily  floor  and  he  was  thereby  thrown  into  the  vat  of  boiling  oil 
and  severely  injured.  It  was  shown  by  the  special  verdict  that  de- 
fendant's servants,  who  had  been  in  its  em{^oy  but  a  few  weeks, 
had  spilled  the  oil  on  the  floor  and  had  covered  it  with  sawdust; 
that  plaintiff  had  been  in  the  service  of  the  defendant,  operating 
the  plating  machine  for  about  two  months  and  knew  of  the  practice  of 
using  sawdust  to  absorb  oil  that  had  been  spilled  upon  the  floor. 
Hdd,  that  the  condition  of  the  floor  and  the  open  vat  were  as  well 
known  to  the  plaintiff  as  to  defendant*  and  that  plaintiff  cannot  re- 
cover for  the  injuries  received,    pp.  508-619. 

Motions. — Appeal  and  Error. — The  action  of  the  court  in  sustaining 
a  motion  for  judgment  in  favor  of  defendant  will  not  be  disturbed 
on  appeal  because  of  a  defect  in  the  form  of  the  motion  where  a  cor- 
rect result  was  reached,    p.  619. 

From  the  Hamilton  Circuit  Court.     Affirmed. 

R,  K.  Kane,  T.  E.  Kane  and  T.  J.  Kane,  for  appellant. 
J.  C.  BlacJclidge,  C.  C.  Shirley  and  Conrad  Wolf,  for 
appellee. 
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JoBDAN,  J. — Appellant  sued  appellee  to  recover  $25,000 
damages  for  personal  injuries  sustained  while  in  its  employ. 
A  trial  before  a  jury  resulted  in  a  return  of  a  general  verdict 
in  his  favor  for  $3,000  with  answers  returned  by  the  jury 
to  numerous  interrogatories.  Appellee  moved  for  judg- 
ment in  its  favor  upon  the  findings  of  the  jury  under  their 
answers  to  the  interrogatories.  This  motion  was  sustained, 
and,  over  appellant's  motion  for  a  new  trial,  judgment  was 
rendered  in  favor  of  appellee.  The  errors  assigned  in  this 
appeal  relate  to  the  rulings  of  the  court  on  these  motions. 
It  is  alleged  among  other  things  in  the  complaint  that  de- 
fendant is  a  corporation  engaged  in  manufacturing  tin- 
plate  in  the  town  of  Atlanta,  Hamilton  county,  Indiana,  and 
that  plaintiff  is  by  trade  a  tin-plate  worker  and  has  been  en- 
gaged at  such  work  since  November,  1894.  In  the  month 
of  April,  1895,  he  was  employed  by  the  defendant  to  work 
in  its  said  factory  and  mill  as  a  plater  to  operate  one  of  its 
plating  stacks  or  machines.  As  a  part  of  his  duties  it  was 
necessary  for  him  to  clean  his  stack  and  scour  the  rolls 
therein  On  Saturday  of  each  week,  and  in  order  to  scour  such 
rolls  it  was  necessary  to  raise  them  out  of  the  stack  by  means 
of  a  chain  attached  to  the  top  of  the  rolls  and  passed  through 
a  pulley  overhead  and  fastened  to  a  windlass  which  was 
attached  to  the  wall  in  the  rear  of  the  stack.  It  was  also 
necessary  to  run  the  oil  and  metal,  which  would  accumulate 
in  the  plating  stack,  into  a  receiving  vat  provided  for  that 
purpose  for  each  one  of  the  stacks  so  operated,  said  vat 
being  three  and  one-half  feet  long,  two  feet  wide,  and 
two  and  one-half  feet  deep.  This  receiving  vat  was  placed 
at  the  rear  of  each  of  the  plating  stacks,  and  was  simk  into 
the  ground  to  the  depth  of  about  two  feet  and  was  under 
the  windlass  and  chain  heretofore  mentioned,  the  space 
intervening  between  the  wall  to  which  the  windlass  was 
attached  and  the  edge  of  the  vat  was  about  three  feet.  It 
is  further  averred  that  in  cleaning  said  machine  a  hook  was 
used  to  turn  the  rolls  and  this  hook  was  a  necessary  imple- 
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ment  in  said  business  and  was  the  only  means  for  turning 
said  rolls.  There  were  four  of  the  plating  machines  or 
stacks  in  the  plating  room  of  the  defendant's  factory,  three 
of  which  were  in  operation,  one  being  that  at  which  plain- 
tiff worked  and  was  situated  on  the  north  side  of  the  room. 
The  other  two  were  situated  on  the  south  side  opposite  to  the 
machine  operated  by  plaintiff.  On  Saturday,  June  29, 
1895,  plaintiff  in  the  discharge  of  his  duties  as  an  employe 
of  the  defendant  was  engaged  in  cleaning  his  machine,  and 
for  the  purpose  of  cleaning  it  he  had  emptied  or  run  the  oil 
therein  contained  into  the  receiving  vat  heretofore  men- 
tioned, which  vat  was  entirely  open,  uncovered  and  unpro- 
tected. He  avers  that  there  ought  to  have  been  a  hook  sup- 
plied to  be  used  for  the  purpose  heretofore  mentioned  for 
each  one  of  the  said  machines,  but  upon  the  contrary  there 
was  but  one  of  said  hooks  furnished  for  the  use  of  all  of  the 
platers  to  be  used  by  them  in  cleaning  their  stacks  or  ma- 
chines. At  the  time  and  upon  the  occasion  heretofore  men- 
tioned he  went  to  the  machine  situated  on  the  south  side  of 
the  room  to  get  this  hook  to  use  it  in  cleaning  his  machine, 
and  thereupon  discovered  that  it  was  not  in  its  proper  place 
in  front  of  the  machine,  but  had  been  placed  in  the  rear 
thereof ;  that  in  order  to  procure  the  hook  it  was  necessary 
for  plaintiff  to  pass  over  the  narrow  space  between  the  wall 
and  the  vat  and  under  the  chain  and  windlass  fastened  to 
the  wall.  The  machine  on  the  south  side  of  the  wall  had 
just  been  cleaned  in  the  manner  heretofore  stated,  and  the 
receiving  vat  in  its  rear  was  filled  with  hot  oil  and  was  un- 
covered and  unprotected.  The  floor  about  this  machine 
was  completely  covered  with  a  layer  of  sawdust.  In  passing 
this  vat  the  plaintiff,  without  any  fault  or  negligence  on  his 
part,  stepped  on  some  oil  which  had  been  spilled  on  the 
floor  by  the  side  of  said  vat,  which  oil  had  been  covered  over 
with  sawdust  so  as  completely  to  conceal  it  from  view,  and 
in  so  stepping  plaintiff  slipped  and  fell  into  the  hot  oil  con- 
tained in  the  vat  in  question  and  thereupon  sustained  the 
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serious  injuries  of  which  be  oomplains.  It  is  further  al- 
leged that  these  injuries  were  sustained  by  plaintiff  without 
any  fault  upon  his  part,  and  were  wholly  attributable  to  the 
negligence  of  the  defendant  in  this^  to  wit :  That  the  serv- 
ants employed  by  it  to  operate  the  said  plating  machine, 
where  the  plaintiff  was  injured  as  aforesaid,  were  inex- 
perienced workmen  and  without  sufficient  skill  to  operate 
said  machine  and  were  not  familiar  with  its  operations  nor 
with  the  duties  devolving  upon  them  while  engaged  in  the 
operation  of  the  said  machine,  all  of  which  was  known  to  the 
defendant;  that  on  account  of  the  imprudence  and  un- 
skilfulness  of  said  employes  caused  by  their  inexperience 
and  want  of  familiarity  of  their  said  duties  so  as  to  operate 
the  said  plating  machine  in  a  safe  and  proper  manner,  these 
employes  permitted  oil  which  had  been  spilled  upon  the 
floor  to  remain  there,  and  instead  of  cleaning  it  up  they 
covered  it  over  with  sawdust  so  as  completely  to  conceal  the 
same,  all  of  which  made  it  dangerous  to  go  about  said  ma* 
chine,  and  all  of  which  was  fully  known  to  the  defendant 
and  unknown  to  the  plaintiff  when  he  slipped  by  reason  of 
said  oil  and  was  thrown  into  said  vat  and  injured  as  afore- 
said alleged.  The  complaint,  after  describing  the  severity 
and  character  of  the  injury  sustained  by  the  plaintiff  by  fall- 
ing into  the  oil  vat  in  question,  then  proceeds  to  charge  that 
the  defendant  ought  to  have  furnished  him  with  one  of  the 
hooks  heretofore  mentioned  with  which  to  perform  the 
duties  required.  It  is  alleged  that  each  of  said  plating 
machines  ought  to  have  been  supplied  with  one  of  such 
hooks ;  that  the  plaintiff  frequently  requested  the  def^idant 
to  furnish  him  one  of  these  hooks,  and  the  defendant  with 
each  request  promised  to  comply  therewith  but  negligently 
failed  to  do  so;  that  defendant  also  negligently  failed  to 
provide  a  covering  for  the  vat  into  which  plaintiff  was 
thrown  when  he  received  his  injury,  and  that  it  negligently 
permitted  the  said  vat  to  remain  open  and  uncovered,  and 
by  reason  of  the  aforesaid  respective  acts  of  negligence  on 
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defendant's  part,  it  is  charged  that  the  plaintiff  has  been 
permanently  injured  as  heretofore  shown.  If  the  facts  set 
forth  in  the  complaint  can  be  said  to  be  averred  in  such  a 
manner  as  sufficiently  to  disclose  a  cause  of  action  by  reason 
of  the  defendant's  negligence,  such  cause  must  be  attributed 
to  the  act  of  the  defendant  in  the  employing  of  unskilful 
and  inexperienced  servants  to  operate  the  stack  or  machine 
at  which  plaintiff  was  injured  by  being  thrown  into  the  oil 
vat  situated  near  such  machine.  It  is  charged  that  these 
servants,  by  reason  of  their  inexperience  and  lack  of  skill 
in  the  operation  of  their  plating  machine,  permitted  large 
quantities  of  oil  to  remain  on  the  floor  and  covered  the  same 
over  with  sawdust  so  as  to  conceal  its  presence  and  thereby 
render  it  dangerous  to  go  about  said  machine.  This  negli- 
gence, under  the  theory  of  the  complaint,  seems  to  be  in- 
tended as  constituting  the  proximate  cause  of  plaintiff's 
injury.  We  are  of  the  opinion  that  the  insufficiency  in  the 
number  of  the  particular  hooks  which  were  used  in  cleaning 
the  stacks  or  machines  in  question,  and  the  further  fact  that 
the  vat  into  which  plaintiff  fell  was  imcovered,  are  not  dis- 
closed under  the  averments  of  the  complaint  to  have  such 
essential  connection  with  the  accident  in  controversy  as  to 
lend  any  material  support  to  the  particular  and  principal 
wrong  of  the  defendant,  which  plaintiff  in  his  complaint 
attributes  to  be  the  proximate  cause  of  his  injury.  With  this 
view  of  the  complaint  we  may  next  inquire  in  respect  to  the 
facts  found  by  the  jury  in  their  answers  to  the  interroga- 
tories submitted  to  them. 

The  facts  disclosed  by  these  special  findings,  among 
others,  may  be  said  to  be  substantially  as  follows :  Plain- 
tiff at  the  time  of  the  accident  was  a  young  man  of  the  ago 
of  twenty-two  years  endowed  with  ordinary  intelligence. 
Plaintiff  previous  to  the  accident  had  been  engaged  else- 
where in  the  manufacture  of  tin-plate  for  about  eight 
months,  and  prior  to  his  injury  he  had  been  engaged  in 
operating  for  defendant  one  of  its  plating  machines  for 
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about  two  months.  The  defendant  company  for  some 
months  prior  to  the  29th  day  of  June,  1895,  the  day  upon 
which  the  accident  occurred  by  which  plaintiff  was  injured, 
had  owned  and  operated  a  tin  plate  factory  at  the  town  of 
Atlanta,  in  Hamilton  county,  Indiana,  in  which  the  plain- 
tiff had  been  employed  to  work  for  about  a  period  of  two 
months  prior  to  said  accident.  The  building  in  which  he 
worked  consisted  of  one  large  room  extending  lengthwise 
east  and  west.  Through  the  center  of  this  room  ran  an  aisle 
about  thirty  feet  wide.  On  either  side  of  this  aisle  were  a 
number  of  stalls  or  recesses  extending  from  the  aisle  to  the 
north  and  south  walls  of  the  building.  These  stalls  were 
open  at  the  ends  next  the  aisle^  but  were  closed  on  the 
other  three  sides.  Above  each  of  them  and  against  the  wall 
of  the  building  was  an  open  brick  flue  which  served  to  carry 
off  the  fumes  arising  from  the  various  plating  machines 
used  by  the  defendant  in  the  tinning  process.  Each  of  these 
stalls  was  generally  known  as  "a  stack"  and  contained  a 
tinning  machine.  This  machine  was  placed  lengthwise  of 
the  stack  and  was  operated  by  two  persons,  the  black  or  steel 
plates  being  fed  into  the  same  from  one  side  and  coming  out 
on  the  other,  thereby  being  plated  with  the  tin  through 
which  it  was  made  to  pass.  On  the  side  from  which  these 
plates  issued  there  was  a  large  tank  or  vat  four  feet  long, 
two  feet  wide,  which  was  let  into  the  floor  a  distance  of 
eighteen  inches  or  over  and  extended  about  six  inches  above 
the  floor.  This  vat  contained  a  quantity  of  oil  used  in  the 
tinning  process  which  was  heated,  when  in  the  machines,  to 
a  very  high  temperature.  When  it  became  necessary  to 
empty  the  machines  of  their  contents  in  order  to  clean  them, 
or  for  other  purposes,  the  heated  oil  was  drawn  therefrom 
into  the  vats  at  the  rear  of  each  and  then  dipped  back  into 
the  machine  again  as  required.  At  the  time  plaintiff  was 
injured  the  defendant's  factory  or  mill  contained  four  of 
these  stacks  or  machines,  two  on  each  side  of  the  aisle.  Only 
three,  however,  were  in  operation,  the  one  on  the  north  side 
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at  which  the  plaintiff  was  employed  and  another  immedi- 
ately across  the  aisle  where  he  received  his  injury,  and  the 
third  just  east  of  and  adjoining  the  one  last  mentioned. 
The  stack  at  which  plaintiff  was  injured  was  used  to  manu- 
facture a  dull,  heavy  class  of  tin  plate,  and  was  known  as 
the  'lead  stack"  and  also  as  stack  number  two,  while  that 
immediately  east  of  it  was  known  as  stack  number  one,  and 
the  stack  which  plaintiff  operated  was  known  as  stack  num- 
ber three.  It  was  the  custom  of  the  defendant's  factory  for 
its  employes,  who  operated  these  machines,  to  run  the  oil 
therefrom  into  the  vats  every  Saturday  afternoon  and  thor- 
oughly clean  the  machines,  including  the  rolls  through 
which  the  tin  plating  is  passed,  which  rolls  are  immersed, 
when  the  machine  is  in  operation,  in  the  boiling  oil.  The 
day  plaintiff  was  injured  was  Saturday  in  the  afternoon, 
and  the  three  stacks  in  the  room  were  in  process  of  cleaning. 
The  plaintiff,  immediately  before  he  was  injured,  had 
crossed  the  aisle  to  the  lead  stack  for  the  purpose  of  secur- 
ing an  iron  hook  or  wrench,  which  was  used  in  throwing  the 
rolls  out  of  gear  for  the  purpose  of  cleaning  them.  There 
was  but  one  of  these  hooks  supplied  for  the  use  of  the  three 
stacks.  It  was,  however,  only  occasionally  that  this  hook 
was  required,  it  being  needed  for  but  a  few  minutes  at  a 
time  at  each  one  of  the  stacks  for  two  or  three  times  during 
the  run  of  a  week.  In  attempting  to  pass  behind  the  vat 
situated  at  the  lead  stack  in  order  to  secure  this  hook,  plain- 
tiff's foot  slipped  on  the  greasy  floor  and  thereby  he  was 
thrown  into  the  vat  of  boiling  oil  causing  the  injuries  of 
which  he  complains.  At  the  place  where  he  slipped  the  floor 
was  covered  with  a  quantity  of  sawdust  to  a  depth  suflScient 
to  conceal  the  grease  or  oil  imder  it.  The  jury  found  that 
it  had  been  the  custom  in  the  defendant's  factory  to  use  and 
apply  sawdust  whenever  grease  or  oil  was  spilled  on  the 
floor,  which  was  a  frequent  occurrence  in  order  to  take  up 
and  absorb  the  same.    The  plaintiff  at  no  time  prior  to  the 
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accident  made  any  complaint  to  the  defendant  that  the 
premises  adjacent  to  the  stack  or  machine  where  he  was 
injured  were  unsafe,  or  that  the  floor  was  greasy  or  slippery, 
or  that  the  vat  or  oil  tank  was  uncovered.  The  oil  which 
caused  the  plaintiff  to  slip  was  spilled  on  the  floor  about 
noon  of  the  day  plaintiff  was  injured.  The  place  where  it 
was  spilled  was  exposed  and  the  sawdust  was  in  plain  view, 
as  was  also  the  open  vat  near  by  containing  the  hot  oil  into 
which  plaintiff  was  thrown.  The  place  was  lighted  by  light 
from  a  window,  and  there  was  nothing  to  prevent  the  plain- 
tiff from  seeing  the  sawdust  which  covered  the  oily  floor, 
nor  the  open  vat  into  which  he  fell.  He  was  familiar  with 
the  premises,  including  the  stack  where  he  was  injured,  and 
he  knew  of  the  practice  of  using  the  sawdust  for  the  purpose 
of  absorbing  the  grease  or  oil  that  had  been  spilled  upon  the 
floor  and  that  such  sawdust  was  used  upon  the  floor  for  no 
other  purpose.  At  the  time  of  the  accident,  two  other  serv- 
ants of  the  defendant,  to  wit,  Lloyd  Harbit  and  Frank 
LeFever,  were  engaged  in  operating  the  plating  machine  or 
stack  near  which  plaintiff  was  injured.  This  stack  was  in 
the  same  room  where  plaintiff  worked,  and  about  thirty- 
three  feet  from  the  machine  which  he  was  engaged  in  oper- 
ating.  These  two  employes  had  been  in  the  service  of  the 
defendant  operating  this  plating  machine  for  about  three 
weeks  before  the  accident,  and  the  plaintiff  was  well  ac- 
quainted with  them,  and  before  the  accident  in  question  he 
was  about  the  machine  which  they  operated  about  once  oi; 
twice  in  each  week,  and  for  the  above  period  of  time  he  was 
familiar  with  the  manner  in  which  they  did  their  work,  and 
no  complaint  was  made  by  him  to  the  defendant  in  respect 
to  the  incompetency  or  carelessness  of  either  of  these  two 
employes.  The  practice  of  covering  up  oil  spilled  upon  the 
floor,  by  the  means  of  sawdust,  had  existed  for  two  months 
before  plaintiff  was  injured,  but  he  made  no  complaint  to 
the  defendant  nor  gave  it  any  information  that  such  practice 
rendered  the  place  where  he  worked  more  dangerous.     An 
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angle  formed  by  the  south  and  north  wall  of  the  room  where 
these  machines  were  operated  was  the  usual  place  for  keep- 
ing the  tools  and  appliances  used  in  and  about  stack  number 
two  where  the  plaintiff  was  injured.  It  was  entirely  safe, 
as  the  jury  found,  for  the  employes  of  the  defendant  to 
pass  back  and  forth  in  front  of  the  said  machine  to  the  cor- 
ner or  angle  mentioned  when  necessary  to  obtain  any  of  the 
tools  used  in  connection  with  their  work,  and  the  wrench  or 
hook  for  which  plaintiff  was  looking,  when  injured,  was 
one  of  the  tools  or  appliances  usually  kept  in  the  aforesaid 
angle  or  comer  of  the  room,  and  the  employes  of  the  defend- 
ant, including  plaintiff,  had  been  frequently  instructed  to 
keep  all  tools  and  appliances,  including  said  hook,  in  the 
angle  or  comer  aforesaid  mentioned  when  such  appliances 
and  tools  were  not  in  use.  Plaintiff  frequently,  prior  to  his 
injury,  went  about  the  stack  known  as  number  two,  whUe 
the  same  was  being  operated  by  Harbit  and  LeFever,  for 
the  purpose  of  securing  this  wrench  or  hook  to  be  used  in 
cleaning  his  machine.  No  accident  prior  to  the  one  by 
which  plaintiff  was  injured  had  occurred  through  the  care- 
lessness or  incompetency  of  either  said  Ilarbit  or  LeFever. 
The  jury  find  in  their  special  findings  that  the  immediate 
or  proximate  cause  of  plaintiff's  injury  was  oil  spilled  on 
the  floor  and  concealed  by  sawdust ;  that  the  omission  which 
produced  such  cause  was  the  act  of  Lloyd  Harbit,  one  of  the 
employes  who  operated  machine  number  two;  that  he  had 
spilled  the  oil  about  noon  of  the  day  plaintiff  was  injured, 
and  had  failed  to  clean  or  take  up  said  oil  so  spilled  by  him 
on  the  floor. 

We  may  properly  assume  that  the  jury  by  their  general 
verdict  find  that  the  proximate  cause  of  appellant's  injury 
was  the  offspring  of  appellee's  negligence,  as  charged  in  the 
complaint,  and  that  appellant  was  himself  free  of  contribu- 
tory negligence  and  that  he  did  not  assume  the  risk  of  the 
danger  due  to  such  negligence;  for  upon  such  theory  only 
could  a  general  verdict  in  his  favor  have  been  returned. 
The  facts,  however,  specially  found  and  returned  by  the 
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jury  under  their  answers  to  the  interrogatories,  show  that 
the  proximate  cause  of  plaintiff's  injury  was  the  oil  spilled 
on  the  floor  by  Lloyd  Harbit,  a  fellow  servant  who  assisted 
LeFever  in  operating  machine  number  two  where  appellant 
was  injured;  that  the  oil  in  question  had  been  spilled  by 
said  Harbit  about  noon  of  the  day  upon  which  the  accident 
happened.  It  further  appears  that  appellant,  before  he  sus- 
tained the  injury  in  question,  was  frequently  about  the 
stack  or  machine  operated  by  these  two  employes,  and  for 
a  period  of  three  weeks  at  least  prior  to  the  accident  he  was 
fully  aware  of  the  manner  in  which  they  performed  their 
work,  but  made  no  complaint  to  the  appellee  in  respect  to 
the  incompetency  or  carelessness,  if  any,  of  either  of  these 
servants,  nor  as  to  the  condition  of  the  floor  adjacent  to  the 
stack  which  they  operated.  Appellant  is  shown  to  have 
been  a  man  of  mature  age,  of  ordinary  intelligence,  and 
familiar  with  all  of  his  surroundings.  It  is  disclosed  that 
for  two  months  prior  to  the  time  of  the  accident,  it  was  the 
practice  in  appellee's  factory  for  the  employes  therein  to 
throw  sawdust  on  the  floor  where  it  had  been  rendered  slip- 
pery by  reason  of  the  grease  or  oil  which  had  accumulated 
thereon.  The  sawdust,  as  the  jury  find,  was  used  for  no 
other  purpose  except  to  cover  up  such  greasy  places  on  the 
floor,  and  such  sawdust  together  with  the  open  vats  were  ex- 
posed to  the  full  view  of  appellant  and  his  associates  en- 
gaged at  work  in  the  factory.  Appellant  made  no  complaint, 
it  is  shown,  to  the  appellee,  nor  did  he  give  it  any  informa- 
tion that  the  practice  of  covering  up  such  places  upon  the 
floor  with  sawdust  rendered  the  same  more  dangerous.  It 
is  insisted  by  counsel  for  appellee  that  if  it  can  be  asserted 
that  appellee  was  guilty  of  actionable  negligence,  upon  the 
other  hand  it  is  conclusively  disclosed  by  the  special  facts 
that  this  case  falls  within  the  rule  of  assumed  risk  upon  the 
part  of  a  servant,  and  consequently  appellee  is  not  liable  for 
the  injuries  of  which  appellant  complains.  The  material 
facts  disclosed  by  the  special  findings,  when  considered  and 
given  their  full  force,  are  certainly  irreconcilably  in  eon- 
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flict  with  the  general  verdict,  and  thereby  may  be  said  to 
destroy  appellant's  right  to  a  judgment  thereon.  As  shown, 
he,  at  least  for  a  period  of  three  weeks,  was  familiar  with 
the  methods  employed  by  Harbit  and  LeFever  and  other 
employes  of  appellee  in  respect  to  covering  over  with  saw- 
dust the  oil  which  had  been  spilled  upon  the  floor.  It 
would  further  seem  that  if  he  had  employed  the  sense  of 
seeing  with  which  he  was  endowed,  that  he  must  have  ob- 
served this  sawdust  upon  the  floor,  for  the  jury  find  that  he 
knew  of  the  practice  existing  among  appellee's  employes  of 
using  such  material  for  the  purposes  mentioned,  and  knew, 
that  it  was  used  for  no  other  purpose.  He  appears  to  have 
had  full  knowledge  of  these  facts  and  of  the  condition  of  the 
floor  around  the  machine  operated  by  these  two  fellow  serv- 
ants. The  condition  of  the  floor  with  the  sawdust  thereon 
was  as  fully  exposed  to  his  view  as  it  was  to  the  appellee  or 
any  of  its  agents.  Certainly  then  under  the  circumstances 
he  must  have  been  aware  of  any  increased  danger  due  to  the 
use  of  the  sawdust  upon  the  greasy  or  oily  floor.  With  the 
full  knowledge  of  all  this  it  appears  that  he  made  no  com- 
plaint to  appellee  in  regard  to  the  peril  due  thereto,  nor  did 
he  give  any  information  to  it  in  relation  thereto,  but  seems 
to  have  voluntarily  continued  in  its  service. 

We  think  that  it  may  be  asserted  that  the  facts  found 
conclusively  disclose  that  the  incompetency  and  carelessness, 
if  any,  of  Harbit  and  LeFever,  and  the  means  employed  by 
them  of  covering  up  and  absorbing  the  oil  upon  the  floor, 
and  the  condition  of  such  floor  as  well  as  the  open  vat  ad- 
jacent to  the  stack  where  these  employes  were  engaged  at 
work,  were  as  open  and  as  well  known  to  appellant  as  such 
facts  were  known  to  appellee.  Under  such  circumstances 
the  law  regards  the  master  and  the  servant  upon  an  equality. 
It  is  a  well  settled  proposition  that  where  the  defects  or 
danger  in  controversy  connected  with  the  particular  service 
in  which  the  employe  is  engaged  are  alike  open  to  him  and 
the  master,  that  the  latter  is  not  liable  for  injuries  resulting 
to  the  servant  therefrom.     If  the  former,  under  such  cir- 
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cumstances,  without  complaint,  continues  in  the  services  of 
the  master,  he  may  be  said  to  have  assumed  the  risk  due  to 
such  danger,  and  cannot  recover  for  an  injury  resulting 
therefrom.  Louisville,  etc.,  R.  Co.  v.  Kemper,  147  Ind.  561, 
and  cases  there  cited;  Wabash  B.  Co.  v.  Ray,  152  Ind.  392, 
and  cases  there  cited.  In  this  latter  case  on  page  400  of  the 
opinion  in  speaking  of  the  doctrine  of  assumed  risk  we  said : 
"An  employe  who  has  knowledge  or  who,  by  the  exercise  of 
ordinary  diligence  or  observation,  can  learn  of  the  infirmi- 
ties, imperfections,  or  hazards  of  implements,  machinery, 
or  appliances  with  which  he  works,  or  the  hazards  of  the 
premises  where  he  performs  the  duties  of  his  employment, 
and  continues  in  the  service  without  objections  and  without 
the  promise  of  repairment  or  change  upon  the  part  of  the 
master,  will  be  deemed  to  have  assumed  all  the  risks  inci- 
dent to  such  defects  and  hazards,  and  thereby  will  be  held 
to  have  waived  his  right  to  recovery  for  injuries  resulting 
therefrom.  While  this  rule  can  not  be  extended  so  as  to 
cast  upon  tlie  employe  the  duty  to  search  for  latent  defects 
in  the  machinery,  appliances,  and  instruments  used  by  him, 
or  about  which  he  works,  or  the  hidden  dangers  of  places 
where  he  is  engaged  in  the  line  of  his  duty,  yet  it  does  go 
to  the  extent  of  holding  that  he  assumes  the  consequences 
resulting  from  such  defects  and  dangers  as  are  apparent  to 
him  or  such  as,  by  the  exercise  of  ordinary  diligence  and 
by  giving  proper  heed  to  his  surroundings,  he  might  have 
discovered.  Rietman  v,  Stolte,  120  Ind.  314;  O'Neal  v, 
Chicago,  etc.,  R.  Co.,  132  Ind.  110.'^ 

When  the  facts  disclosed  in  the  special  findings  are  tested 
by  this  rule  of  assumed  risk  upon  the  part  of  servants,  it  is 
evident  that  appellant  is  for  this  reason  alone  not  entitled  to 
a  judgment  on  the  general  verdict,  and  that  tlie  court  did 
not  err  in  rendering  judgment  in  favor  of  appellee  upon  the 
special  findings.  Much  is  said  by  appellant's  counsel  in 
their  argument  in  regard  to  the  insufficient  number  of  hooka 
furnished  by  appellee  at  its  factory  for  tlie  purposes  hereto- 
fore mentioned.     The  hook,  however,  for  which  appellant 
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was  in  search  when  the  accident  occurred  appears  to  have 
been  nothing  more  than  a  remote  incident  in  the  chain  of 
events  leading  up  to  the  injury  which  he  sustained^  and 
under  the  circumstances  it  exerted  no  controUing  influence 
over  the  case.  A  correct  result  under  the  facts  having  been 
reached  by  the  court's  ruling  upon  the  motion  for  judgment 
in  favor  of  appellee,  there  is  no  merit  in  the  contention  of 
appellant's  counsel  in  respect  to  th$  form  of  this  motion. 
The  judgment  is  affirmed. 


Troxel  v.  Thomas  et  al. 

[No.  18,088.    FUed  Noyember  87,  1900.] 

Parties. — Cancelation  of  Ingtruments.-^A  and  B  executed  a  note 
and  secured  same  by  a  mortgage  on  a  tile  mill  owned  by  them  jointly. 
A  purchased  the  interest  of  B  in  the  mill  and  assumed  and  agreed  to 
pay  the  note,  but  became  inflolyent  and  sold  the  mill  to  C  and  D,  and, 
as  a  part  consideration,  took  the  note  of  the  purchasers,  payable 
when  the  note  and  mortagage  on  the  mill  were  paid  and  satisfied.  C 
sold  his  interest  in  the  mill  to  D,  who  assumed  all  liability  as  to  the 
last  mentioned  note.  The  mortgagee  foreclosed  the  mortgage,  and 
D,  in  order  to  protect  his  title  in  the  mortgaged  property,  purchased 
the  judgment.  Held,  that  B  and  D  had  such  a  common  interest  as 
entitled  them  to  join  as  plaintiffs  in  an  action  to  cancel  the  note  held 
by  A  and  have  the  amount  thereof  applied  upon  the  judgment. 
pp.  StO^SS, 

FfAR¥Tr»««  Error.— Heading. —Available  error  cannot  be  predicated 
on  the  action  of  the  court  in  sustaining  a  demurrer  to  an  answer 
where  the  facts  averred  in  the  answer  were  admissible  in  evidence 
under  the  general  denial,    pp.  6S3,  51^4. 

Afpral  and  'Error.— Aatignment  of  Error.— -Where  defendants  de- 
murred separately  to  a  cross-complaint,  and  the  record  shows  that 
theoourt  sustained  *' the  demurrer"  to  the  cross-complaint,  avail- 
able error  cannot  be  predicated  on  such  ruling  if  the  cross-complaint 
was  insufficient  as  to  some  of  the  demurrants,    pp.  6£J^  625. 

Sams. — Bewrd.--  Judgments.  —  Trial. —  Submission. —  The  following 
entry  appeared  in  the  record  on  appeal:  "Come  the  parties,  by 
their  attorneys,  and  on  plaintiff's  motion  the  court  heard  further 
testimony  in  this  cause,  to  which  the  defendant  excepts.  The  court, 
having  heard  the  further  testimony,  and  being  advised  in  the  prem- 
ises»  finds  for  the  plaintiffs."  Held,  that  it  was  sufficiently  disclosed 
that  there  was  a  submission,  trial  and  finding,    p.  626. 
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Prom  the  Clinton  Circuit  Court.     Afjirmed. 

0.  E.  Brumbaugh  and  Joseph  Combs,  for  appellant. 
T.  H.  Palmer  and  W.  F*  Palmer,  for  appellees. 

JoEDAN^  J. — The  relief  sought  to  be  obtained  by  appel- 
lees under  the  facts  'alleged  in  their  complaint  was  the 
cancelation  of  a  certain  promissory  note  and  an  application 
of  the  amount  of  money  which  it  represented  to  the  payment 
of  a  certain  judgment.  A  demurrer  to  the  complaint  for 
insufficiency  of  facts  was  overruled.  The  assignment  of 
errors  is  based  (1)  upon  the  ruling  of  the  lower  court  on 
a  demurrer  to  the  complaint;  (2)  sustaining  the  joint  de- 
murrer of  appellees  to  the  second  paragraph  of  answer ;  (3) 
sustaining  the  separate  demurrers  of  appellees  to  appellant's 
cross-complaint ;  (4)  denying  appellant's  motion  to  set  aside 
the  judgment,  and  in  overruling  his  motion  for  a  new  trial. 
An  epitome  of  the  facts  set  out  in  the  complaint  is  as  fol- 
lows: On  May  12,  1891,  appellant,  Troxel,  and  appellee 
Miller  were  owners  of  a  certain  tile  and  brick  mill  including 
all  fixtures  and  appliances  thereto  belonging.  On  that  date 
said  Troxel  and  Miller  executed  their  promissory  note  for 
$400  to  one  Freeze,  and,  to  secure  this  note,  they  executed 
to  him  a  chattel  mortgage  upon  the  above  tile  and  brick 
mill,  which  mortgage  was  duly  recorded  within  ten  days 
from  the  date  of  its  execution  in  the  recorder's  office  in 
Clinton  county,  Indiana,  in  which  county  the  mortgaged 
property  was  situate,  and  wherein  the  mortgagors  resided. 
Subsequently  Miller  sold  and  transferred  all  of  his  interest 
in  said  property  to  Troxel,  and,  as  a  part  of  the  considera- 
tion for  such  sale  and  transfer,  Troxel  assumed  and  agreed 
to  pay  the  note  secured  by  the  mortgage.  Thereafter,  on 
March  27,  1893,  Troxel  sold  and  transferred  said  property 
with  the  mortgage  lien  thereon  to  William  C.  Caldwell  and 
James  W.  Thomas,  the  latter  being  an  appellee  in  this  case. 
As  a  part  of  the  consideration  of  this  latter  sale,  said 
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vendees  executed  their  promissory  note  to  Troxel  for  $400, 
which  they  promised  to  pay  with  interest  at  seven  per  cent, 
when  the  above  chattel  mortgage  was  satisfied  and  released, 
and,  in  the  event  it  was  satisfied  before  September  1,  1893, 
said  note  was  to  be  due  and  payable  on  the  last  mentioned 
date.  Thereafter,  in  1894,  Thomas  purchased  Caldwell's 
interest  in  the  brick  mill,  and  as  a  part  of  the  consideration 
he  assumed  all  liability  in  respect  to  the  payment  of  the 
said  last  mentioned  $400  note.  Troxel  failed  to  pay  the 
note  secured  by  the  chattel  mortgage,  and  Freeze,  the  holder 
thereof,  instituted  an  action  in  the  Clinton  Circuit  Court 
against  Troxel  and  Miller,  and  on  February  13,  1895,  re- 
covered a  judgment  against  both  for  $560  on  the  note  se- 
cured by  said  mortgage,  and  obtained  a  foreclosure  of  the 
mortgage  in  payment  of  said  judgment.  The  appellee 
Thomas,  in  order  to  protect  his  title  in  the  mortgaged  prop- 
erty, was  compelled  to  and  did  purchase  this  judgment  from 
Freeze  and  secured  from  him  an  assignment  thereof.  This 
judgment,  amounting  to  $560,  remained  unpaid  at  the  time 
of  the  commencement  of  this  action,  and  Troxel  as  is  shown 
is  wholly  insolvent.  It  is  insisted  by  counsel  for  appellant 
that  Miller  and  Thomas,  plaintiffs  below  and  appellees  here, 
are,  under  the  state  of  facts  alleged  in  the  complaint,  shown 
to  have  separate  causes  of  action  against  appellant,  and 
therefore  can  not  unite  as  plaintiffs  in  this  suit,  and  for  this 
reason  alone  it  is  contended  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained.  It  is  the  settled  rule  in 
this  State  that  under  our  civil  code  all  persons  who  unite 
as  plaintiffs  must  have  an  interest  in  the  subject  of  tho 
action.  But  this  rule  is  not  to  be  interpreted  so  as  to  require 
that  the  interest  of  all  the  plaintiffs  who  do  unite  must  be 
equal,  or  that  such  interest  may  not  be  legally  severable.  All, 
however,  must  have  some  common  interest  in  respect  to  the 
subject-matter  of  the  action,  and  each  must  be  interested,  at 
least  to  the  extent  that  all  who  join  as  plaintiffs  have  some 
relief  in  respect  to  the  subject-matter  of  such  suit.    Under 
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these  circumstances,  such  a  unity  of  interests  will  be  created 
in  regard  to  the  subject-matter  of  the  particular  action  as 
will  authorize  parties  so  related  in  interest  to  join  as  plain- 
tiffs. Home  Ins.  Co.  v.  Gilman,  112  Ind.  7,  and  cases  there 
cited ;  Mcintosh  v.  Zaring,  150  Ind.  301.  Under  the  facts 
as  heretofore  set  out,  when  tested  by  this  rule,  it  is  evident 
that  appellees  Miller  and  Thomas  have  such  a  unity  of 
interests  in  this  suit  as  will  permit  them  to  join  as  plaintiffs 
in  this  prosecution.  It  is  disclosed  that  the  $400  note,  exe- 
cuted to  appellant  by  Thomas  and  Caldwell,  by  its  terms 
could  not  become  due  and  payable  until  the  mortgage  lien, 
which  encumbered  the  property  sold  by  appellant  to  them, 
had  been  satisfied  and  released.  In  fact  it  may  be  said  to 
appear  that  the  amount  of  money  evidenced  by  this  latter 
note  represented  the  amount  of  the  purchase  money  which 
Thomas  and  Caldwell  retained  and  intended  to  hold  until 
appellant  liad' complied  with  his  agreement  with  Miller,  and 
satisfied  the  mortgage  indebtedness.  This  obligation  he 
failed  to  discharge,  and,  by  reason  of  his  insolvency,  it 
would  seem  that  he  was  not  financially  in  position  to  comply 
with  his  said  agreement.  After  the  sale  of  the  property  by 
Troxel  to  Thomas  and  Caldwell,  and  after  Thomas  had  be- 
come the  sole  owner  thereof  by  his  purchase  of  Caldwell's 
interest  therein,  and  had  assumed  the  payment  of  the  $400 
note  held  by  appellant,  and  judgment  upon  the  mortgage 
indebtedness  was  recovered  against  Miller  and  appellant, 
the  mortgaged  property  then  owned  by  Thomas  was  decreed 
by  the  court  to  be  sold  in  satisfaction  of  such  judgment.  It 
is  further  disclosed  that  Thomas,  in  order  to  prevent  the 
enforcement  of  tliis  decree  and  thereby  protect  his  title  to 
the  property  in  question,  was  compelled  to  purchase  the 
judgment  recovered  by  Freeze  against  Miller  and  appellant 
on  the  mortgage  indebtedness.  Under  these  circumstances, 
it  is  evident  that  both  Miller  and  Thomas  were  interested  in 
having  the  amoimt  of  money  evidenced  by  the  $400  note, 
executed  by  Caldwell  and  Thomas  to  Troxel,  applied  upon 
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the  judgment  rendered  in  the  foreclosure  proceedings. 
Thomas  was  interested  in  having  the  amount  of  the  $400 
note,  the  whole  of  which  he  had  assumed  and  agreed  to  pay, 
applied  in  satisfaction  of  the  judgment  which  he  held 
against  Miller  and  Troxel  imder  the  assignment  from 
Freeze.  Such  credit  being  given  upon  a  judgment,  he  was 
further  interested  in  obtaining  from  Troxel  a  surrender  of 
said  note  for  the  purpose  of  cancelation.  Miller  was  also 
certainly  interested  in  having  the  note  so  applied  upon  the 
judgment,  and  thereby  being  relieved  from  the  liability  of 
paying  said  judgment,  as  he  would  have  been  compelled  to 
do  on  the  failure  of  Troxel  to  pay  it  as  he  had  obligated 
himself  to  do.  There  was  no  error  in  overruling  the  demur- 
rer to  the  complaint  upon  the  ground  that  the  plaintiff  had 
no  interest  in  common  in  the  prosecution.  Mcintosh  v. 
Zaring,  150  Ind.  301 ;  Bliss  on  Code  PI.  §§73,  74. 

Appellant  answered  the  complaint  in  two  paragraphs,  the 
first  being  the  general  denial.  By  the  second  paragraph  he 
admitted  that  he  sold  to  Caldwell  and  Thomas  a  certain  tile 
factory  situate  on  certain  described  real  estate  in  Clinton 
county,  Indiana,  for  the  price  of  $1,100,  $400  of  which  was 
to  be  due  and  payable  when  the  chattel  mortgage,  execute<J 
by  him  and  Miller  to  Freeze,  was  released.  lie  further  ad- 
mitted the  foreclosure  of  said  mortgage,  as  alleged  in  the 
complaint,  but  averred  that  the  property  encumbered  by  the 
mortgage  did  not  include  the  tile  and  brick  mill  which  he 
sold  to  Caldwell  and  Thomas ;  that  no  part  of  the  property 
sold  by  him  to  these  parties  was  included  in  or  encumbered 
by  the  mortgage  to  Freeze,  except  a  certain  boiler  and 
engine,  each  of  which  was  old  and  much  worn,  and,  at  the 
time  of  the  foreclosure  of  the  chattel  mortgage  in  question, 
were  in  the  aggregate  only  of  the  value  of  $25  and  no  more. 
As  to  this  amount  the  answer  alleged  that  the  defendant  was, 
at  the  time  of  the  foreclosure  of  the  said  chattel  mortgage 
and  ever  since  has  been,  ready  and  willing  to  give  plaintiff, 
Thomas,  a  credit  upon  the  $400  note,  to  the  amount  of  the 
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value  of  said  engine  and  boiler.  The  answer  concludes, 
that,  by  reason  of  these  facts,  the  plaintiff  was  not  entitled 
to  have  said  note  canceled,  and  judgment  is  demanded  in 
favor  of  the  defendant.  It  is  contended  by  appellant  that 
the  court  erred  in  sustaining  a  demurrer  to  this  second  para- 
graph of  the  answer.  The  main  purpose  or  object  of  this 
action  is  to  secure  the  application  of  the  amount  of  money 
evidenced  by  the  $400  note,  held  by  appellant,  as  a  credit 
upon  the  mortgage  indebtedness  upon  which  a  judgment 
in  the  foreclosure  proceedings  had  been  rendered.  The 
cancelation  of  such  note  would  follow  as  a  matter  of 
course  as  the  effect  of  such  application  and  credit.  If 
appellant  was  entitled  to  avail  himself  of  the  facts  alleged 
in  the  second  paragraph  of  his  answer  as  a  defense  in 
whole  or  in  part  to  the  application  of  the  amount  of 
the  note  in  controversy  in  discharge  of  the  mortgage  in- 
debtedness, such  facts  as  therein  averred,  so  far  as  they  were 
pertinent,  would  have  been  admissible  in  evidence  under  the 
general  denial  pleaded  in  the  first  paragraph  of  the  answer, 
hence,  the  error  of  the  court,  if  any,  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  the  answer  was  harmless. 
Jeffersonville,  etc.  Go.  v.  Riter,  146  Ind.  521. 

The  record  discloses  that  appellant  filed  what  is  denomi- 
nated an  amended  cross-complaint  whereby  he  demanded 
affirmative  relief  against  appellees  James  W.  Thomas,  Oscar 
Miller,  William  C.  Caldwell,  and  Levi  Thomas,  all  of  whom 
were  made  defendants  to  the  cross-complaint.  Each  ap- 
peared and  demurred  separately  to  the  cross-complaint. 
After  the  filing  of  these  several  demurrers,  the  following 
entry  appears  in  the  record:  "Come  now  the  parties  by 
their  attorneys,  and  the  court  being  advised  in  the  premises 
sustains  the  demurrer  to  the  amended  cross-complaint,  to 
which  the  defendant,  Daniel  J.  Troxel,  excepts."  Appel- 
lant in  some  four  separate  assignments  predicates  error 
upon  the  ruling  of  the  court  on  the  separate  demurrer  of 
each  of  the  defendants  to  the  cross-complaint.     It  is  evi- 
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dent  that  the  record  as  embraced  in  the  entry  above  set  out, 
can  not  be  accepted  as  supporting  these  assignments  of  error. 
An  examination  of  the  amended  cross-complaint  reveals  the 
fact  that  it  is  at  least  insufficient  as  to  some  of  the  de- 
murrantSy  if  not  as  to  all.  The  record,  however,  only  dis- 
closes that  ^Uhe  demurrer*  was  sustained  to  the  amended 
cross-complaint.  (Our  italics.)  In  this  condition  of  the 
record  it  is  clear  that  there  is  an  entire  absence  of  anything 
to  show  which  one  of  the  four  separate  demurrers  to  the 
amended  cross-complaint  was  sustained.  The  solution  of 
this  question  is  left  wholly  to  surmise.  As  we  heretofore 
paid,  the  cross-complaint  is  not  sufficient  as  to  all,  hence  we 
must,  imder  the  circumstances,  presume  that  the  particular 
demurrer  sustained,  was  that  of  one  of  the  demurrants 
against  whom  the  cross-complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Therefore  no  question 
is  presented  for  our  consideration  imder  the  assignment  of 
error  in  respect  to  the  rulings  of  the  court  upon  the  demur- 
rers to  the  cross-complaint. 

It  is  next  and  lastly  insisted  that  the  court  erred  in  deny- 
ing appellant's  motion  to  set  aside  the  judgment  of  the  lower 
court  upon  the  ground  that  the  record  does  not  show  that 
there  was  a  submission  and  trial  of  the  cause.  The  follow- 
ing entry,  however,  appears  in  the  record:  "Come  the 
parties  by  their  attorneys,  and,  on  plaintiff's  motion,  the 
court  heard  further  testimony  in  this  cause,  to  which  the  de- 
fendant excepts.  The  court  having  heard  the  further  testi- 
mony and  being  advised  in  the  premises  finds  for  the  plain- 
tiffs." This  we  think  is  sufficient  to  disclose  that  there  was 
a  submission  of  the  cause  and  a  trial  and  finding  by  the 
court. 

There  is  no  available  error,  and  the  judgment  is  therefore 
affirmed. 
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The  State  v.  O'Leary  et  al, 

[No.  19,005.    Filed  November  27,  1900.] 

Injunction. — Oaming. — Criminal  Law.^An  injunction  will,  not  be 
granted  at  the  instance  of  the  State  to  suppress  a  gambling  house, 
where  the  gambling  house  was  located  out  upon  a  prairie  almost  a 
quarter  of  a  mile  oistant  from  any  house,  and  it  was  not  shown  that 
any  person  had  been  annoyed  or  disturbed,  or  any  property  injured. 

From  the  Porter  Circuit  Court.     Affirmed. 

W.  L.  Taylor,  Attorney-General,  Merrill  Moores,  8.  T. 
Sutton,  J.  W,  Youche  and  0.  J.  Bruce,  for  State. 

/.  B.  Peterson,  S.  N.  Chambers,  S.  0.  Pickens  and  C, 
W.  Moores,  for  appellees. 

DowLiNG,  C.  J. — This  was  an  application  on  behalf  of 
the  State  for  a  restraining  order  forbidding  the  defendants 
from  keeping  and  maintaining  a  gambling  house  in  the 
town  of  Eoby,  in  Lake  county,  Indiana.  To  render  the  in- 
junction effectual,  the  appointment  of  a  receiver,  to  take 
possession  of  the  room  and  building  where  the  gambling  was 
alleged  to  be  carried  on,  was  asked  for.  Prayer  for  a  per- 
manent injimction  on  the  final  hearing  of  the  cause. 

The  proceeding  was  by  information  filed  in  the  Lake 
Circuit  Court,  by  the  Attorney-General  and  the  prosecuting 
attorney  of  that  county,  which  was  duly  verified. 

The  information  charges,  in  substance,  that  all  of  the  de- 
fendants, except  Annie  O'Leary,  are,  and  since  September 
1,  1898,  have  been,  unlawfully  engaged  in  the  business  of 
selling  pools,  and  keeping  a  room  in  which  to  sell  pools,  and 
in  recording  and  registering  bets  and  wagers  upon  the  re- 
sults of  trials  of  skill,  speed,  and  power  of  endurance  of  man 
and  beasts  in  a  certain  room  and  building  in  Lake  county, 
and  State  of  Indiana,  owned  by  the  defendant,  Annie 
O'Leary,  but  the  real  ownership  of  which  is  believed  by 
plaintiff  to  be  in  James  O'Leary ;  that  the  <lefendants  on 
every  day  since  September  1,  1898,  up  to  and  at  the  time  of 
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the  filing  of  the  information,  unlawfully  kept  in  said  county 
and  State  a  certain  room  and  building,  afterwards  in  said 
information  particularly  described,  with  apparatus,  black- 
boards, blanks,  papers,  and  other  devices  for  the  purpose  of 
recording  and  registering  bets  and  wagers  upon  the  results 
of  trials  and  contests  of  skill,  speed,  and  power  of  endurance 
of  man  and  beasts,  and  that  unlawfiiUy  upon  each  of  said 
days  said  defendants  have  recorded  and  registered  bets  and 
wagers,  and  sold  pools  upon  the  results  of  such  trials  and 
contests,  said  defendants  upon  each  and  all  of  said  days  be- 
ing either  the  owners,  lessees,  or  occupants  of  said  room  and 
building,  and  then  and  there  unlawfully  and  knowingly  per- 
mitted said  room  to  be  occupied,  and  did  then  and  there  un- 
lawfully keep  and  exhibit  apparatus,  blackboard,  blanks, 
papers,  and  divers  other  devices,  for  the  purpose  of  recording 
and  registering  bets  and  wagers  upon  trials  and  contests  of 
skill,  etc. ;  all  in  violation  of  the  criminal  law  of  the  State  of 
Indiana.  That  said  pool  room  and  business  was  widely 
advertised  by  the  defendants  in  papers  having  a  large  cir- 
culation among  gamblers  and  sporting  men  throughout  the 
State  of  Indiana,  and  other  states;  that  the  defendants,  in 
order  to  bring  a  large  number  of  gamblers  from  neighbor- 
ing towns  and  cities  to  said  pool  room,  ran,  and  did  cause  to 
be  run,  special  trains  from  Chicago,  and  that  they  are  now 
upon  each  and  every  day  bringing  together  upon  the  prem- 
ises aforesaid  great  crowds  of  persons  ranging  from  300  to 
800,  and  will,  unless  enjoined  and  restrained  from  so 
doing,  continue  running  said  special  trains  and  bringing 
together  and  causing  to  congregate  in  said  room  aild  said 
building  said  gamblers  from  said  cities  and  towns ;  that  on 
September  23,  1898,  affidavits  and  informations  were  filed 
against  said  defendants  charging  them  with  the  crime  of 
pool  selling,  and  that  warrants  were  issued  for  tlie  arrest  of 
said  defendants  and  were  placed  in  the  hands  of  the  sheriif 
of  Lake  county  to  be  served ;  that,  notwithstanding  the  de- 
fendants were  all  in  said  room  and  building,  the  sheriff  was 


528  SXJPREME  COURT  OF  INDIANA, 


state  V.  O'Leary. 


unable  to  secure  the  arrest  of  more  than  three  of  them^  for 
the  reasons  that  the  defendants  at  the  time  had  assumed 
fictitious  names,  and  denied  that  they  were  the  persons 
named  in  the  warrants ;  that  the  defendants  are  all  residents 
of  foreign  states,  but  follow  pool  selling  and  gambling  in 
various  towns  and  cities,  and,  when  driven  from  one  place, 
always  assume  another  and  different  name;  that  the  gam- 
blers who  constitute  the  crowds  which  are  brought  together 
at  Roby  from  this  and  other  states  are  the  friends  of  the  de- 
fendants, and  conspire  and  confederate  with  them  in  avoid- 
ing the  process  of  the  court  and  in  avoiding  arrests  upon 
warrants  in  the  hands  of  the  sheriff,  thereby  rendering  the 
arrest  of  the  defendants  by  the  sheriff  and  other  peace 
officers  impossible.  • 

That  for  the  purpose  of  preventing  prosecutions  against 
them  and  deterring  witnesses  from  giving  evidence,  when- 
ever prosecutions  are  threatened  or  begun,  the  defendants 
circulate  and  publish  reports  that  such  proceedings  are 
taken  with  a  view  of  extorting  blackmail  from  them ;  that 
the  defendants  claim  to  have  organized  a  club,  and  are  in- 
sisting upon  the  right  to  gather  together  gamblers  and 
vicious  persons,  and  to  bring  them  in  train  loads  to  the  said 
room  and  building  to  violate  the  criminal  laws  of  Indiana, 
and  to  prevent  persons  coming  into  the  room  and  building 
from  furnishing  testimony  or  identifying  the  persons  for 
whom  warrants  are  issued  upon  indictments  and  affidavits, 
and  that  the  defendants  have  excluded,  and  claimed  the 
right  to  exclude,  from  said  room  and  building  others  than 
the  sheriff  and  his  deputies ;  that  the  defendants  come  on  tho 
same  special  trains  with  crowds  of  gamblers,  criminals,  and 
immoral  persons  to  the  said  room  and  building,  and  leave 
on  the  same  trains,  so  that  the  sheriff  has  no  opportunity  to 
make  arrests  except  while  the  defendants  are  either  in  said 
room  or  with  said  crowds;  that  said  room  has  never  been 
used  for  any  other  purpose  than  for  pool  selling  and  other 
forms  of  gambling ;  that  the  room  and  building  are  provided 


NOVEMBER  TERM,  1900— Vol.  166.        629 

state  V.  O'Learj. 

with  doors  and  other  devices  to  prevent  peace  officers  from 
entering,  and  that  the  defendants  have  placed  at  the  doors 
men  as  guards  to  prevent  any  person  from  entering  who 
might  in  any  manner  interfere  with  the  violation  of  the 
criminal  laws  of  the  State,  or  who  might  truthfully  testify 
against  the  violations  of  the  laws ;  and  that  the  room  is  so 
fortified  that  only  the  so-called  members  of  the  club,  who 
are  gamblers  and  criminals,  are  permitted  to  enter ;  that  the 
room  and  building,  and  the  real  estate  upon  which  the  build- 
ing is  located,  are  in  that  part  of  the  city  of  Hammond 
known  as  Roby,  being  the  place  indicated  by  the  publica- 
tions and  score  cards;  that  Hammond  has  a  population  of 
from  10,000  to  15,000  inhabitants,  with  a  city  government, 
mayor,  and  a  large  number  of  policemen,  and  that  within  a 
half  mile  of  the  room,  and  on  the  same  public  street,  are 
two  school  buildings  in  which  public  school  is  being  held ; 
that  within  one-half  mile  of  the  room  and  building  is  located 
the  town  of  Whiting,  with  a  population  of  nearly  3,500 
inhabitants,  and  near  by  is  situated  the  city  of  East  Chicago, 
with  about  the  same  population ;  that  the  defendants  have 
continued  daily  to  bring  upon  the  said  premises  and  into 
the  said  room^  for  the  purposes  aforesaid,  large  crowds  of 
gamblers,  and  have  each  day  continued  in  the  same  open 
and  public  manner,  persistently,  repeatedly,  continuously, 
and  intentionally  to  violate  the  laws  of  Indiana  in  defiance 
of  the  officers  and  inhabitants  of  the  city  of  Hammond,  the 
town  of  Whiting,  the  city  of  East  Chicago,  and  the  officers 
and  citizens  of  Lake  county,  and  are  now  asserting  their  in- 
tention so  to  continue  such  unlawful  acts  in  defiance  of  such 
officers  and  inhabitants,  ^nd  that  they  will  do  so  unless 
enjoined ;  that  because  of  such  unlawful  acts  of  the  defend- 
ants, the  citizens  of  the  towns  and  cities,  before  named,  in 
Lake  county,  have  been  essentially  interfered  with  in  the 
comfortable  enjoyment  of  their  lives  and  property,  and  that 
their  general  moral  welfare  is  greatly  injured,  and  the  name 
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and  good  repute  of  the  citizens  of  Lake  county  is  and  will 
be  greatly  injured ;  that  it  is  the  purpose  and  design  of  the 
defendants  permanently  to  establish  gambling  and  pool  sell- 
ing in  said  building,  and  to  continue  to  bring  large  crowds 
of  gamblers,  criminals,  and  immoral  people  into  Lake 
county,  in  defiance  of  its  citizens,  ofiicers,  and  the  laws  of 
Indiana,  and  that  the  defendants  purpose  to  avoid  arrests 
and  prosecutions  by  the  means  aforesaid. 

It  is  further  charged  that  the  room  and  building  so  used 
are  entered  from  another  building  near  by,  so  that  it  is 
necessary,  in  order  effectually  to  enjoin  and  prohibit  the 
doing  of  the  things  alleged  in  said  room,  and  to  prevent 
others  from  entering  and  using  said  building,  to  appoint  a 
receiver  with  authority  to  take  possession  of  the  said  room 
and  building ;  that  there  is  no  adequate  or  effective  remedy 
at  law  for  the  redress  of  the  grievances  set  forth,  and  that 
said  acts  have  become  a  public  nuisance,  and  will  continue 
to  be  and  grow  still  more  obnoxious  unless  the  same  be  en- 
joined. 

On  the  motion  of  the  apx)ellees,  a  change  of  venue  was 
granted,  the  cause  was  sent  to  the  Porter  Circuit  Court,  ami 
Hon.  Robert  Lowry  was  appointed  a  special  judge  to  try  it. 
All  of  the  defendants  appeared,  and  filed  an  answer  in  de- 
nial. The  cause  having  been  submitted  for  trial,  and  the 
evidence  heard,  a  general  finding  was  made  for  the  defend- 
ants. The  appellant  filed  motions,  in  various  forms,  for 
judgment  in  its  favor,  all  of  which  were  overruled,  and 
there  was  judgment  for  the  appellees  on  the  finding.  The 
appellant  moved  to  modify  the  judgment,  and  also  filed  a 
motion  for  a  new  trial,  both  of  which  motions  were  over- 
ruled. The  errors  assigned  and  discussed  embrace  these  rul- 
ings. 

The  sufficieney  of  the  information  is  not  challenged,  and 
the  question  to  be  determined  on  this  appeal  arises  upon  the 
proof  alone.  The  evidence  fully  sustained  the  charges  of 
the  information  as  to  the  nature  of  the  resort,  the  unlawful 
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practices  carried  on  therein,  the  number  and  disreputable 
character  of  the  patrons  of  the  establishment,  and  the  *'open, 
repeated,  persistent,  and  intentional  violation  of  the  stat- 
utes" against  gambling  by  the  appellees  and  others,  at  the 
place,  and  in  the  manner  set  forth  in  the  information. 

There  was  no  proof  that  any  person  had  been  annoyed  or 
disturbed  by  reason  of  the  maintenance  of  the  gambling 
house,  or  that  any  property  rights  of  the  State,  were  likely 
to  be,  in  any  manner,  injuriously  affected.  The  gambling 
house  was  remote  from  any  other  building,  and  was  situated 
upon  the  open  and  uninhabited  plain  or  prairie.  The  prem-. 
ises  described  were  within  the  corporate  limits  of  the  town 
of  Roby,  and  had  been  so  located  and  operated  for  a  con- 
siderable period  of  time.  It  was  not  shown  that  any  of  the 
inhabitants  of  Lake  county,  in  any  way,  or  under  any 
circumstances,  came  in  contact  with  the  persons  who  fre- 
quented the  gambling  house.  Nothing  prevented  the  en- 
forcement of  the  ordinances  of  the  town,  and  the  statutes 
of  the  State  against  gambling  and  the  maintenance  of 
gambling  houses,  excepting  the  indifference  or  sympathy  of 
the  community,  or  the  indolence  or  faithlessness  of  the  pub- 
lic officers  of  the  town  and  county  charged  with  that  duty. 
/  The  question,  therefore,  for  decision  is  whether  an  in- 
"junction  may  be  had  on  the  application  of  the  State  to  sup- 
press a  gambling  house,  where  no  injury  to  property  is 
shown;  where  no  person  has  been  annoyed  or  disturbed; 
where  gambling  in  all  of  its  forms  is  made  a  criminal  offense 
by  statute,  and  the  ordinary  criminal  process  for  its  pim- 
ishment  and  suppression  is  in  full  force  and  available  to  the 
State. 

While  it  is  probably  true  that  every  indictable  nuisance 
may,  under  particular  circumstances,  be  enjoined,  it  cannot 
be  said  that  a  court  of  equity  is  bound,  in  every  case,  to 
award  the  extraordinary  remedy  of  injunction,  u^onthe 
naked  proof  of  the  existence  of  such  a  nuisance^  The  cir- 
cumstance that  the  acts  constituting  the  nuisance  are  crimes 
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or  misdemeanors,  and  punishable  as  such,  is  not  of  itself  a 
suflScient  reason  for  refusing  the  writ.  Columbia  Athletic 
Club  V.  State,  143  Ind.  98,  28  L.  K.  A.  727 ;  State  v.  Craw- 
ford, 28  Kan.  726 ;  State  v.  Saunders,  66  ii.  H.  39,  25  Atl. 
688,  18  L.  R.  A.  646 ;  In  re  Debs,  158  U.  S.  564,  15  Sup. 
Ct.  900,  39  L.  ed.  1092 ;  Littleton  v.  FHtz,  65  Iowa  488 ; 
Port  of  Mobile  v.  Louisville  B.  Co.,  84  Ala.  115,  4  South. 
106. 

Unless  it  appears,  not  only  that  a  public  nuisance  exists, 
but  that  the  public  is  subjected  to  actual  annoyance  or 
.injury  by  it,  the  courts  generally  refuse  to  interfere  by  in- 
junction, at  least  before  indictment  and  a  trial  and  convic- 
tion at  law.  Another  element  is  usually  found  in  the  cases 
where  an  injunction  has  been  granted  to  suppress  an  in- 
dictable nuisance,  and  that  is  the  existence  of  some  circum- 
stances which  seemed  to  render  the  immediate  interference 
of  the  court  necessary  to  prevent  a  real  injury  to  the  public, 
— ^proof  of  an  exigency  which  the  ordinary  process  of  the 
court  was  not  adequate  to  meet  generally  being  required. 
In  the  present  case,  every  unlawful  act  charged  in  the  in- 
formation as  constituting  the  nuisance  complained  of  is  a 
crime  or  a  misdemeanor,  and  is  subject  to  indictment  and 
punishment  under  the  criminal  code.  The  premises  where 
the  gambling  is  alleged  to  be  carried  on  are  not  in  a  populous 
neighborhood,  but  out  upon  a  prairie,  the  nearest  house 
being  nearly  a  quarter  of  a  mile  distant.  The  place  has  not 
been  recently  established,  so  that  time  was  not  afforded 
within  which  to  present  the  offenders  before  the  grand 
jury,  but  its  existence  has  been  of  long  standing  and  no- 
torious. So  far  as  the  record  discloses,  no  private  person 
has  made  complaint  of  any  injury  sustained,  or  likely  to  be 
sustained,  by  himself  or  his  property.  Under  these  circum- 
stances, we  can  see  no  legal  reason  why  resort  should  not  be 
had  to  criminal  proceedings  to  punish  and  suppress  acts, 
every  one  of  which  is  expressly  forbidden  by  the  code  as  a 
crime  or  a  misdemeanor,  instead  of  casting  the  burden  of 
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the  abatement  of  these  unlawful  practices  upon  the  civil 
side  of  the  court.  A  civil  suit  by  information,  in  the  name 
of  the  State,  filed  by  the  Attorney-General  and  the  local 
prosecuting  attorney,  is  but  an  indirect  method  of  accom- 
plishing an  end  which  could  more  properly  and  more 
satisfactorily  be  attained  by  indictment.  The  apathy  or  sym- 
pathy of  the  local  community  and  Jthe  negligence  of  the 
public  oflScers,  which  prevent  a  criminal  prosecution,  or 
render  its  result  doubtful,  cannot  be  regarded  as  a  reason 
why  a  civil  action  should  be  substituted  for  a  criminal  pro- 
ceeding, and  why  the  alleged  violation  of  the  criminal  law 
should  be  tried  and  determined  by  a  judge  instead  of  a  jury. 
Maines  v.  State,  42  Ind.  327 ;  State  v.  Houk,  73  Ind.  37 ; 
2  Bish.  Crim.  Proc.,  §813 ;  People  v.  Equity  Oas  Light  Co., 
141  N.  Y.  232,  36  K  E.  194;  Attorney-General  v.  Tudor 
Ice  Co.,  104  Mass.  239 ;  State  v.  Patterson,  14  Tex.  Civ. 
App.  465,  37  S.  W.  478. 

Injunctions  have  been  granted  at  the  instance  of  the 
Attorney-General  of  the  State  to  prevent  the  destruction  of 
a  bridge  upon  a  public  highway.  Attomey-Oeneral  v. 
Forbes,  2  Myl.  &  Cr.  123. 

To  prevent  the  deposit  of  filth  and  noxious  refuse  matter 
upon  a  private  vacant  lot  in  the  city  of  London.  Attorney- 
General  V.  Heatley,  L.  R.  1  Ch.  Div.  (1897)  p.  660. 

To  prevent  obstructions  to  the  freedom  of  interstate  com- 
merce. In  re  Debs,  158  U.  S.  564,  15  Sup.  Ct.  900,  39  L. 
ed.  1092. 

To  prevent  nuisances  upon  public  highways.  Green  v. 
Oalces,  17  111.  249 ;  Craig  v.  People,  47  111.  487. 

To  prevent  the  obstruction  of  rivers,  harbors,  or  other 
navigable  waters.  People  v.  Vanderbuilt,  28  N.  Y.  396; 
Davis  V.  Mayor,  etc,,  4  Kern.  506,  526. 

To  prevent  the  pollution  of  streams.  Attorney-General 
V.  Cockermouth  Local  Board,  L.  R.  18  Eq.  172. 

To  restrain  a  corporation  from  exercising  a  franchise  not 
granted  to  it  by  law.  People  v.  Third  Ave.  R.  Co.,  45 
Barb.  63. 


634  SUPREME  COURT  OP  INDIANA, 

state  V.  O'Leary. 

On  the  other  hand^  there  are  many  eases  where  a  violation 
of  law  occurred  with  injury  either  to  the  public  or  to  private 
individuals  in  which  relief  by  injunction  was  denied. 

It  is  said  in  High  on  Injunctions,  §23:  "The  subject- 
matter  of  the  jurisdiction  of  equity  being  the  protection  of 
private  property  and  of  civil  rights,  courts  of  equity  will 
not  interfere  for  the  punishment  or  prevention  of  mere* 
criminal  or  immoral  acts,  unconnected  with  violations  of 
private  rights.  Equity  has  no  jurisdiction  to  restrain  the 
commission  of  crimes,  or  to  enforce  moral  obligations,  and 
the  performance  of  moral  duties,  nor  will  it  interfere  for 
the  prevention  of  an  illegal  act  merely  because  it  is  illegal. 
And,  in  the  absence  of  any  injury  to  property  rights,  it  will 
not  lend  its  aid  by  injunction  to  restrain  the  violation  of 
public  or  penal  statutes,  or  the  commission  of  immoral  and 
illegal  acts.  Thus,  the  relief  has  been  refused  to  prevent 
persons  from  carrying  on  the  business  of  banking  in  viola- 
tion of  a  statute  restraining  unincorporated  banking  associa- 
tions. So,  where  it  was  sought  to  enjoin  defendants  from 
running  their  street  cars  on  Sunday,  in  violation  of  a  statute 
making  it  a  penal  offense,  the  relief  was  refused,  although 
the  action  was  brought  by  pewholders  and  property  owners 
on  the  line  of  defendants'  track.  In  all  such  cases,  ample 
remedy  may  be  had  by  proceedings  at  law,  and  the  offense 
being  damnum  absque  injv/ria,  courts  of  equity  will  not 
interfere.  And,  in  accordance  with  the  well-settled  doc- 
trine that  equity  will  not  interfere  with  the  administration 
of  the  criminal  laws  of  the  State,  an  injunction  will  not  be 
granted  against  the  enforcement  of  executions  for  costs 
issued  against  an  unsuccessful  party  to  a  criminal  prosecu- 
tion. Nor  will  a  court  of  equity  enjoin  a  judgment  imposed 
for  violating  a  law  of  the  State.  Nor  will  it  enjoin  suits  of 
a  criminal  nature."  See,  also.  Wood  on  Nuisances  (2nd 
ed.)  §788;  Hamilton-Brown  Shoe  Co.  v.  Saxey,  131  Mo. 
212,  32  S.  W.  1106;  State  v.  Patterson,  14  Tex.  Civ.  App. 
465,  37  S.  W.  478 ;  Attorney-General  v.  Tudor  Ice  Co,,  104 
Mass.  239 ;  State,  ex  reh,  v.  Uhrig,  14  Mo.  App.  413. 
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It  may  be  stated  that  where  the  iqjurj  is  pressing  or 
imminent,  so  that  the  public  safety  is  menac^,  or  public 
rights  are  obstructed  or  interfered  with,  and  the  special  cir- 
cumstances are  such  that  the  ordinary  process  of  the  courts 
is  not  sufficiently  prompt  or  effective  to  prevent  such  injury 
or  obstruction,  the  remedy  by  injunction  may  be  applied, 
provided  the  right  is  clear  apd  the  wrong  has  not  been  ac- 
quiesced in  by  the  plaintiff/The  important  inquiry  in  each  t?^ 
case  is  whether,  under  the  circumstances  of  the  particular 
instance,  there  is  a  necessity  for  the  exercise  of  that  juris- 
diction.  I  The  evidence  in  the  case  before  us  entirely  fails 
to  establish  the  existence  of  such  a  necessity  at  this  time. 
We  do  not  undertake  to  lay  down  any  general  rule,  or  to 
decide  that  a  place  where  gambling  is  carried  on,  and  where 
lawless  and  disreputable  persons  congregate  for  the  purpose 
of  gaming,  may  not,  under  special  circumstances,  constitute 
a  public  nuisance,  and  be  a  proper  subject  for  the  exercise 
of  the  powers  of  a  court  of  equity.  But,  owing  to  the  total 
failure  of  proof  in  the  important  particulars  pointed  out  in 
this  opinion,  we  are  constrained  to  hold  that  the  appellant 
failed  to  make  such  a  case  as  warranted  the  interposition  of 
the  court  by  its  extraordinary  writ  of  injunction.  Crighto 
V.  Dahmer,  70  Miss.  602,  13  South.  237,  21  L.  R  A.  84, 
35  Am.  St.  666,  and  notes ;  Ooodrich  v.  Moore,  2  Minn.  61, 
72  Am.  Dec.  74, 16  Am.  &  Eng.  Ency.  of  Law(l8t  ed.),  927. 

Judgment  affirmed. 


Rebves  and  Company  v.  Bters. 

[No.  10,184.    FUed  November  27,  1900.] 

Sales. — Warranties, — Where  an  engine  was  sold  under  a  written 
warranty  to  do  as  good  work  as  anj  other  machinery  of  the  same 
size,  manufactured  for  a  like  purpose,  there  can  be  no  implied  war- 
ranty that  the  engine  will  do  the  work  for  which  it  was  sold  and 
purchased,    pp.  6S6^S8, 
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Sales. — Warranties. — Brecuih, — Pleading, — In  an  action  on  a  promis- 
sory note  givdn  for  the  purchase  price  of  an  engine,  sold  under  a 
written  warranty  that  it  would  do  *'  as  good  or  better,  and  as  fast  or 
faster,  work  as  other  machinery  of  the  same  size,  and  manufactured 
for  a  like  purpose,"  an  answer  alleging  that  the  engine  did  not 
do  "  as  good  or  better,  and  as  fast  or  faster,  work  as  any  other  ma- 
chinery of  the  same  size,  manufactured  for  a  like, purpose,  and  that 
it  did  not  do  satisfactorily  the  work  for  which  it  was  intended,"  was 
insufficient,  where  it  was  not  alleged  that  the  engine  was  manufac- 
tured for  the  purpose  of  doing  any  of  the  kind  of  work  for  which  it 
was  alleged  that  defendant  used  same,  and  the  size  of  the  engine 
and  the  purpose  for  which  it  was  manufactured  were  not  shown. 
pp,  5S8,  SS9. 

From  the  Parke  Circuit  Court.     Reversed. 

Marshall  Hacker,  S.  D.  Puett  and  J.  8.  McFaddin,  for 
appellant. 

Howard  Maxwell,  for  appellee. 

Monks,  J. — Appellant  sued  appellee  upon  certain  prom- 
issory notes  and  a  certain  chattel  mortgage  executed  by  ap- 
pellee to  secure  said  notes,  the  consideration  for  the  same 
being  a  traction  engine  sold  by  appellant  to  appellee.  Judg- 
ment was  rendered  in  favor  of  appellee.  The  errors  as- 
signed call  in  question  the  action  of  the  court  in  overruling 
the  demurrer  to  the  third  paragraph  of  answer,  the  demur- 
rer to  appellee's  counter-claim,  and  in  overruling  the  motion 
for  a  new  trial. 

The  third  paragraph  of  answer  and  the  counter-claim  are 
founded  upon  appellant's  written  warranty  of  the  traction 
engine  sold  to  appellee  which  is  as  follows:  Warranty. 
"Caution.  No  person  has  any  authority  to  add  to  or  abridge 
or  change  this  warranty  in  kny  manner,  and  to  do  so  will 
render  it  void  and  of  non-effect.  The  above  ordered  ma- 
chinery is  warranted  to  be  well  made,  of  good  material,  and 
with  proper  use  and  management  to  do  as  good  or  better, 
and  as  fast  or  faster,  work  as  any  other  machinery  of  the 
same  size,  and  manufactured  for  a  like  purpose.  If  within 
five  days  from  the  date  of  its  first  use  the  said  machinery, 
except  belting  or  hose,  shall  fail  in  any  respect  to  fill  said 
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warranty,  written  notice,  stating  wherein  it  fails,  is  to  be 
given  Reeves  &  Co.,  at  Columbus,  Ind.,  by  registered  letter ; 
also  written  notice  must  be  given  to  the  agent  from  whom  re- 
ceived, and  a  reasonable  time  allowed  to  get  to  it  and  remedy 
defects,  if  any  there  be  (if  it  be  of  such  nature  that  the 
remedy  cannot  be  suggested  by  letter),  the  purchaser  giving 
the  necessary  friendly  assistance.  If  the  said  machinery 
cannot  be  made  to  fill  the  warranty,  a  reasonable  time  shall 
be  allowed  to  get  a  man  from  the  factory,  and  if  then  the 
machinery  cannot  be  made  to  do  good  work  the  undersigned 
agrees  to  return  it  to  the  place  whence  it  was  received, 
where  another  may,  at  the  option  of  Reeves  &  Co.,  be  fur- 
nished, which  shall  perform  the  work,  or  the  money  and 
notes  which  have  been  given  for  the  same  shall  be  returned 
and  no  further  claim  made  on  Reeves  &  Co.  Defects  in 
material  or  construction  found  in  any  one  part  of  the  ma- 
chinery shall  not  condemn,  or  be  grounds  for  returning,  any 
of  the  above  named  machinery,  but  Reeves  &  Co.  agree  to 
furnish  all  necessary  parts  or  replace  defects  in  material  or 
workmanship  for  a  period  of  one  year  without  cost  to  pur- 
chaser, except  expressage,  freight,  or  other  expenses.  The 
purchaser,  in  making  claim  for  defects,  will  be  required  to 
present  the  broken  or  defective  parts  to  the  agent  of  whom 
the  machinery  was  purchased,  showing  conclusively  that 
they  were  defective.  It  is  further  mutually  understood  and 
agreed  that  the  use  of  said  machinery  after  the  expiration  of 
the  time  named  in  the  warranty  shall  be  conclusive  as  to  the 
fulfilment  of  the  warrantv,  and  full  satisfaction  to  the 
undersigned,  who  agrees  thereafter  to  make  no  other  claim  on 
Reeves  &  Co.,  except  for  defective  parts  as  mentioned  above. 
And  further,  that  if  the  above  machine  is  delivered  to  the 
undersigned  before  settlement  is  made  for  same,  as  herein 
agreed,  the  undersigned,  by  taking  possession  of  said  ma- 
chine without  settlement,  acknowledges  full  satisfaction  and 
release  of  this  warranty,  and  of  any  and  all  warranty  ex- 
press or  implied."  (Signed)  Reeves  &  Co.,  (Incorporated). 
Franz  S.  Byers. 
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It  is  alleged  in  the  counter-claim,  among  other  things, 
^^that  said  engine  was  sold  by  appellant  and  purchased  by 
appellee  for  the  purpose  of  doing  all  kinds  of  work  con- 
nected with  the  farm,  but  especially  for  the  purpose  of  fur- 
nishing power  to  a  separator  in  threshing  grain". 

The  counter-claim  proceeds  upon  the  theory  that  said 
writing,  when  considerd  in  connection  with  said  allegations 
concerning  the  purpose  for  which  said  engine  was  sold  and 
purchased,  warranted  the  same  to  do  the  work  for  which  it 
was  sold  and  purchased ;  that  is,  it  would  furnish  sufficient 
power  to  do  all  kinds  of  work  connected  with  tha  farm,  and 
to  operate  a  separator  in  threshing  grain.  Such  interpreta- 
tion of  the  written  warranty  declared  upon  in  the  counter- 
claim is  erroneous.  The  warranty  contained  in  said  writing 
is  not  that  said  engine  will  do  the  work  for  which  it  was  sold 
and  jpurchased,  or  that  it  will  do  good  or  satisfactory  work, 
but  that  with  proper  use  and  management  it  will  do  "as  good 
or  better,  and  as  fast  or  faster  work,  as  any  other  machinery 
of  the  same  size,  and  manufactured  for  a  like  purpose".  It  is 
the  purpose  for  which  it  was  manufactured  and  its  size  that 
is  material,  and  not  the  purpose  for  which  it  was  sold  and 
purchased.  It  is  true  that  when  a  machine  or  other  article 
is  sold  for  a  particular  purpose  there  is  an  implied  warranty 
that  the  same  is  reasonably  fit  for  the  purpose  for  which  it 
was  made  and  sold.  Conant  v.  National  State  Bank, 
121  Ind.  323,  327,  and  cases  cited.  But  in  this  case 
there  was  an  express  warranty  in  writing,  and  it  has  been 
held  by  this  court  that  in  such  case  implied  warranties 
are  excluded.  Conant  v.  National  State  Bank,  supra,  p. 
326,  and  cases  cited.  Unless  the  size  and  purpose  for 
which  said  engine  was  manufactured  are  alleged,  and  facts 
are  averred  which  show  that  with  proper  use  and  man- 
agement it  failed  to  do  the  work  which  it  was  manufactured 
to  perform  as  good  and  as  fast  as  other  machinery  of  the 
same  size,  manufactured  for  a  like  purpose,  no  breach  of  the 
warranty  that  it  will  do  as  good  or  better,  and  as  fast  or 


NOVEMBER  TEEM,  1900— Vol.  155.       639 

Ferris  v.  American  Brewing  Co. 

faster,  work  as  other  machinery  of  the  same  size  manufac- 
tured for  a  like  purpose,  is  disclosed.  The  general  allega- 
tion that  "the  engine  did  not  do  as  good  or  better,  and  as  fast 
or  faster,  work  as  any  other  machinery  of  the  same  size, 
manufactured  for  a  like  purpose,  and  that  it  did  not  do 
satisfactorily  the  work  for  which  it  was  built  or  intended," 
is  not  sufficient,  because  the  purpose  for  which  said  engine 
was  manufactured  is  not  alleged  in  said  counter-claim,  nor 
is  it  alleged  that  said  engine  was  manufactured  for  the  pur- 
pose of  doing  any  of  the  kind  of  work  for  which  it  is  alleged 
appellee  used  the  same. 

Other  objections  are  urged  against  the  sufficiency  of  said 
coimter-islaim,  but  it  is  not  necessary  to  consider  them  as  the 
counter-claim  is  clearly  insufficient  for  the  reasons  given. 

The  third  paragraph  of  answer  is  insufficient  for  the  same 
reason.  It  follows  that  the  court  erred  in  overruling  the 
demurrer  to  the  counter-claim  and  in  overruling  the  demur- 
rer to  the  third  paragraph  of  answer.  Judgment  reversed, 
with  instructions  to  sustain  said  demurrers,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Febris  v.  The  American  Brewing  Company. 

[No.  19,245.    Filed  November  27,  1900.] 

Landlord  and  Tevavt,— Covenant  as  to  Ubb  of  Leaded  PremiseM. — 
Public  Policy. — A  coTenant  in  a  lease  that  the  lessee  should  sell  no 
beer  upon  the  leased  premises  except  that  manufactured  by  a  cer- 
tain brewing  company  is  not  invalid  as  being  against  public  policy. 
pp.  540-S4S. 

Baub. — Covenant  aa  to  Use  of  Leated  Premises. — Enforcement. — Par^ 
ties. — A  covenant  in  a  lease  that  lessee  should  sell  no  beer  upon  the 
leased  premises  except  that  manufactured  by  a  certain  brewing 
company  may  be  enforced  by  the  company  for  whose  benefit  the  con- 
tract was  made,  although  the  company  was  not  a  party  thereto. 
pp.  64s,  6U- 

Injunction. — Landlord  and  Tenant. — Enforcement  of  Covenants  in 
Lease. — ^Where  a  covenant  was  inserted  in  a  lease  prohibiting  the 
lessee  from  selling  beer  upon  the  leased  premises  other  than  that 
manufactured  by  a  certain  brewing  company,  the  company  for  whose 
benefit  the  contract  was  made  may  enforce  such  provision  by  in- 
junction, the  remedy  at  law  being  inadequate,    p.  544. 


I 
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From  the  Marion  Superior  Court.     Affirmed, 

H.  N.  Spaan,  for  appellant. 

C,  W.  Smith,  J.  S.  Duncan,  H.  H,  Hombrook  and  A,  P. 
Smith,  for  appellee. 

MoNKs^  J. — This  action  was  brought  by  appellee  against 
appellant  for  an  accounting,  and  to  enjoin  the  violation  of 
certain  terms  of  a  lease  executed  by  Magdalena  Maus  to 
appellant.  The  errors  assigned  call  in  question  the  suffi- 
ciency of  the  complaint,  and  the  correctness  of  the  conclu- 
sions of  law. 

It  appears  from  the  special  finding  that  appellee  was 
engaged  in  the  manufacture  of  beer  and  the  sale  thereof  to 
dealers,  and  that  it  procured  Magdalena  Maus,  who  was 
related  by  blood  or  marriage  to  the  stockholders  in  said 
company,  to  lease  certain  real  estate  on  Washington  street, 
in  the  city  of  Indianapolis,  to  appellant  for  the  term  of  five 
years  commencing  on  July  1,  1897.  In  consideration  of 
appellee  procuring  said  lease  for  appellant,  he  agreed  with 
appellee  that  he  would  sell  no  beer  upon  said  leased  premises 
during  the  term  of  said  lease,  except  that  manufactured  by 
appellee,  and  this  stipulation  was  contained  in  the  written 
lease  executed  by  said  Maus,  and  was  as  follows:  "That 
the  lessee  further  agrees,  as  a  part  of  the  consideration  of 
the  lease,  to  sell  no  other  beer  on  said  premises,  except  that 
manufactured  by  the  American  Brewing  Company  of  In,- 
dianapolis,  Indiana.^'  Appellant  entered  into  possession  of 
said  leased  premises  under  said  lease,  which  possession  has 
continued  until  the  present  time.  That,  almost  from  the 
beginning,  appellant  violated  said  provision  in  said  lease  by 
purchasing  and  selling  on  said  premises,  without  the  knowl- 
edge or  consent  of  appellee,  beer  manufactured  at  other 
breweries,  and  just  prior  to  the  commencement  of  this  action 
practically  ceased  to  purchase  from  appellee.  That  at  the 
time  of  the  negotiation  of  said  lease,  and  at  the  time  of  the 
execution  of  the  same,  it  was  well  understood  by  the  parties 
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to  this  action  that  said  agreement,  that  no  beer  should  be  sold 
on  said  premises  except  that  manufactured  by  appellee,  was 
made  for  the  benefit  and  advantage  of  appellee.  That  at 
all  times  since  the  execution  of  said  lease,  appellee  has 
been  ready  to  furnish  appellant  the  beer  manufactured  by 
it,  sufficient  to  supply  his  trade.  That  the  beer  so  manu- 
factured by  it,  and  which  it  was  at  all  times  ready  to  fur- 
nish, was  made  out  of  the  best  material,  and  in  a  clean 
and  well  appointed  brewery,  where  every  care  was  taken  to 
prevent  foreign  and  deleterious  substances  from  coming  in 
contact  therewith,  and  as  well  suited  to  the  market  in  In- 
dianapolis as  any  other  beer  manufactured  and  sold  in  said 
market.  That  appellee  has  not  charged  appellant  at  any 
time  more  than  the  fair  market  price  of  said  beer,  as  it  was 
generally  sold  upon  the  market  to  other  saloon-keepers,  and 
has  sold  the  same  to  appellant  at  such  prices  as  enabled  him 
fairly  to  compete  with  other  saloon-keepers  similarly  sit- 
uated. Other  facts  appear  in  said  finding,  but  they  are  not 
necessary  to  the  determination  of  the  questions  presented. 

The  conclusions  of  law  assailed  by  appellant  are,  in  sub- 
aitance,  that  the  provision  in  said  lease  for  the  benefit  of 
appellee  was  valid,  and  appellee  is  entitled  to  enforce  the 
same  in  this  action,  and  is  entitled  to  an  injunction  re- 
straining and  enjoining  appellant  from,  at  any  time  here- 
after, during  the  continuance  of  said  lease,  selling  upon 
said  premises  any  beer  otlier  than  that  manufactured  by 
appeHee. 

It  is  insisted  by  appellant  that  the  conclusions  of  law  are 
erroneous,  for  the  reason  that  the  agreement  in  tlie  lease 
that  appellant  would  "sell  no  other  beer  on  said  premises 
except  that  manufactured  by  the  American  Brewing  Com- 
pany of  Indianapolis,  Indiana"  is  invalid,  because  against 
public  policy.  Counsel  for  appellant  has  cited  no  authority 
to  sustain  this  contention,  and  we  know  of  none. 

A  contract  that  a  person  will  not  engage  in  a  particular 
business  at  a  special  plaoo,  or  within  reajsonable  limits,  is 
not  illegal  as  being  against  public  policy.    O'Neal  v.  Hines, 
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145  Ind.  32,  and  cases  cited;  Beaity  v.  Coble,  142  Ind. 
329 ;  Eisel  v.  Hayes,  141  Ind.  41. 

A  covenant  by  a  lessee  not  to  carry  on  a  particular  busi- 
ness, or  not  to  carry  on  any  business  except  .a  business 
named,  on  the  leased  premises,  is  binding,  and  may  be  en- 
forced. 12  Am.  &  Eng.  Ency.  of  Law,  (Ist  ed.)  1025, 
1026 ;  1  Beach  on  Injunctions,  §§482-486 ;  1  High  on  In- 
junctions, §436;  2  High  on  Injunctions,  §§1142-1149. 

It  has  been  uniformly  held  that  a  provision  in  a  deed  that 
no  intoxicating  liquors  shall  be  manufactured  or  sold  on  the 
premises  conveyed  is. valid,  however  much  the  same  may 
affect  the  value  of  the  property  conveyed.  Cowell  v. 
Springs  Co.,  100  TJ.  S.  52,  57,  25  L.  ed.  547 ;  Collins  Mfg. 
Co.  V.  Marcy,  25  Conn.  242 ;  O'Brien  v.  Weiherell,  14  Kan. 
616;  Orchard  Canal  Co.  v.  Sikes,  8  Gray  562;  Watrous 
V.  Allen,  57  Mich.  362,  24  N.  W.  104,  58  Am.  Eep.  363 ; 
Smith  V.  Barrie,  56  Mich.  314,  22  K  W.  816,  56  Am.  Rep. 
39 ;  1  Beach  on  Injunctions,  §482 ;  1  High  on  Injunctions, 
§1144. 

It  was  held  in  Sutton  v.  Head,  86  Ky.  156,  5  S.  W.  410, 
9  Am.  St.  274,  that  a  provision  in  a  deed  that  "no  intoxicat- 
ing liquors  are  to  be  sold  on  said  premises  in  less  quantities 
than  five  gallons"  is  not  void  as  being  in  restraint  of  trade. 

It  is  said  in  Greenhood  on  Pub.  Pol.  p.  677 :  "Rule  DLX. 
A  contract  which  secures  to  the  obligee  the  exclusive  custom 
of  the  party  contracting,  especially  when  by  such  contract 
the  party  making  it  procures  an  advantage  not  otherwise 
obtainable,  is  valid  although  the  covenantor  be  engaged  in 
public  business,  unless  its  enforcement  would  be  prejudicial 
to  the  public." 

Among  the  illustrations  given  by  the  author  are  the  fol- 
lowing: ''A  publican,  in  making  a  settlement  with  his  cred- 
itors, agrees  to  buy  all  his  beer  of  them.  The  agreement  is 
valid." 

"A  contracts  to  furnish  B  with  sewing  machines,  at  a  dis- 
count, and  upon  credit,  provided  B  will  deal  exclusively 
with  him.    The  contract  of  B  is  valid." 
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"A  agrees  to  buy  of  B  all  the  groceries  he  may  need,  pro- 
vided he  will  furnish  them  at  as  low  a  price  as  others.  The 
agreement  is  valid/^ 

"A  covenants  not  to  buy  any  meat  for  his  trade,  for  six 
months,  of  any  one  but  the  covenantee.  The  agreement  is 
valid." 

''These  contracts  are  upheld  because  they  in  no  wise  tend 
to  diminish  trade.  A  man  is  at  liberty  to  buy  of  one  en- 
tirely, if  he  chooses,  and  if  he  concludes  to  purchase  en- 
tirely of  him,  he  alone,  and  not  the  public,  is  injured." 

It  was  held  in  Chicago,  etc.,  R.  Co.  v.  Pullman,  etc.,  Co., 
139  U.  8.  79,  11  Sup.  Ct.  490,  35  L.  ed.  97,  that  a  railroad 
company  may  grant  to  a  sleeping  car  company  the  exclusive 
right  for  a  number  of  years  to  furnish  drawing  room  and 
sleeping  cars  for  the  use  of  the  railroad  company,  and  bind 
itself  not  to  contract  during  that  period  for  the  same  kind 
of  cars  with  any  other  party,  and  that  such  contract  is  not 
void  as  against  public  policy,  nor  is  it  restraint  of  trade. 

We  know  of  no  rule  of  law  which  renders  invalid  the 
contract  in  said  lease  made  by  appellant  for  the  benefit  of 
appellee,  and  our  attention  has  not  been  called  to  any  case 
holding  such  a  contract  invalid.  It  is  evident  from  the 
authorities  cited  that  the  provision  of  said  lease,  that  appel- 
lant is  to  sell  no  beer  on  the  leased  premises  except  that  man- 
ufactured by  appellee,  is  not  void. 

Counsel  for  appellant  next  insist  that,  if  said  provision 
in  the  lease  is  valid,  appellee,  not  being  a  party  thereto,  is 
not  entitled  to  enforce  the  same,  by  injunction  or  otherwise. 

The  rule  in  this  State  is  that  a  person  not  a  party  to  a 
contract,  but  for  whose  benefit  it  was  executed,  may  enforce 
his  rights  under  the  same.  Ransdel  v.  Moore,  153  Ind. 
393,  405,  and  cases  cited ;  WaiTcn  v.  Farmer,  100  Ind.  593 ; 
Bodenbargerv.  Bramhlett,  78  Ind.  213 ;  Tinkler  v.  Swaynie, 
71  Ind.  562;  Devol  v.  Mcintosh,  23  Ind.  529. 

It  is  expressly  stated  by  the  court  in  the  special  finding, 
and  clearly  appears  from  the  lease  itself,  that  said  provision 
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was  inserted  in  said  lease  for  the  benefit  of  appellee,  and 
that  it  was  so  understood  by  the  parties  to  the  action.    Ap-  ^ 
pellee  was  therefore  entitled  to  enforce  said  agreement, 
although  not  a  party  to  the  same. 

It  is  a  settled  rule  that  provisions  in  a  lease,  by  which 
the  lessee  agrees  that  he  will  not  use  the  leased  premises  for 
certain  purposes,  or  carry  on  any  kind  of  business  thereon, 
except  the  kind  named,  may  be  enforced  by  injunction. 
Beach  on  Injunction,  §§482-486;  1  High  on  Injunctions, 
§436;  2  High  on  Injunctions,  §§1142-1149;  2  Beach  on 
Modem  Eq.  Jur.  §§712,  603,  p.  673,  and  notes ;  Watson's 
Comp.  of  Eq.  (2nd  ed.)  102;  McAdam  on  Landlord  and 
Tenant,  (3rd  ed.)  496,  1226,  1432,  1433;  Wood's  Land- 
lord and  Tenant,  §§85,  434;  12  Am.  &  Eng.  Ency.  of  Law, 
(1st  ed.)  1025. 

Moreover,  it  is  a  general  rule  that  where  one  has  made 
a  valid  contract  that  he  will  not  engage  in  a  certain  business 
or  occupation,  and  it  is  shown  that  the  said  contract  is  being 
violated,  to  the  injury  of  one  entitled  to  enforce  the  same, 
he  is  entitled  to  an  injunction  against  the  offending  party. 
This  is  upon  the  ground  that,  from  the  nature  of  the  case, 
just  and  adequate  damages  cannot  be  estimated  for  a  breach 
of  the  contract.  In  other  words,  the  remedy  at  law  is  in- 
adequate. O'Neal  V.  Mines,  145  Ind.  32,  35,  and  cases 
cited;  1  Sigh  on  Injunctions,  §1142.  The  rule  stated 
clearly  applies  to  this  case. 

It  follows  that  the  conclusions  of  law  were  not  erroneous. 
The  rules  which  establish  the  correctness  of  the  conclusions 
of  law  also  sustain  the  sufficiency  of  the  complaint.  Judg- 
ment affirmed. 
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MAKUvAcrniBBBS  Gja  and  Oil  Company  et  al.  v.  The 
Indiana  Natubal  Qas  and  Oil  Company. 

[Nb.  10,268.    FUad  Noiwrnter  97,  IMO.] 

Natural  Gas. — TYaruporiation  from  State. — IntentaU  CMi»iiier00.«— 
Constitutional  Law.— The  act  of  1889  (Acts  1889,  p.  809),  in  bo  far-aa 
it  attempts  to  prohibit  tha  ownar  of  natiijal.gas  from  transporting 
the  same  by  safe  methods  out  of  the  State,  contravenes  the  federal 
Ckmstitution  relating  to  interstate  commerce,  and  is  void,  since  nat- 
ural gas,  when  reduced  to  possassion,  is  an  article  of  commerce. 

From  the  Grant  Circuit  Court.     Affirmed* 

Rollin  Warner,  A,  W,  Brady  and  W.  A.  Ketcham,  for 
c  ppellants. 

W.  0.  Johnson,  Foster  Davis,  J,  C,  Blacklidge,  C.  G. 
Shirley,  Conrad  Wolf  and  M.  Winfield,  for  appellee. 

DowLiNG,  C.  J. — This  action  was  brought  to  enjoin  the 
appellee  from  transporting  through  pipes  natural  gas  from 
the  gas  fields  described  in  the  complaint,  within  the  State 
of  Indiana,  to  any  point  without  the  State.  The  complaint 
is  substantially  the  same  as  that  in  Manufacturers  Gas,  etc., 
Co,  V.  Indiana  Natural  Cos.,  etc.,  Co.,  ante,  461,  at  the 
May  term,  excepting  that  it  omite  the  allegation  as  to  the 
use  of  artificial  processes  for  the  purpose  of  increasing  the 
natural  flow  of  the  gas  from  the  wells,  and  in  that  it  charges 
that  the  appellee  is  engaged  in  transporting  natural  gas  by 
means  of  pipe  lines  from  the  State  of  Indiana,  to  the  city 
of  Chiaago,  in  the  state  of  Illinois. 

The  suit  is  founded  upon  the  act  of  March  9,  1889, 
which  contains  this  provision : 

"Sec.  1.  Be  it  enacted,  ♦  *  ♦  that  it  shall  be  un- 
lawful for  any  person  or  persons,  company,  corporation  or 
voluntary  association  to  pipe  or  conduct  natural  gas  from 
any  point  within  this  State  to  any  point  or  place  without 
this  State;     *     ♦     ♦. 

Vol.  155—36 
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"Sec.  3.  That  aDy  person,  or  persons,  company,  corpo- 
ration, or  voluntary  association,  or  any  officer,  director,  or 
agent  of  such  corporation,  that  shall  violate  any  of  the  pro- 
visions of  this  act,  upon  conviction  thereof,  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  fined  in  any  sum  not 
less  than  one  hundred  dollars  or  more  than  one  thousand 
dollars." 

In  the  absence  of  legislative  restriction,  the  transporta- 
tion of  natural  gas  to  points  without  the  State  would,  un- 
doubtedly, be  legal,  and  such  use  and  disposition  of  the 
article,  probably,  could  not  be  interfered  with  or  prevented. 
The  right  of  the  appellant  to  relief  by  way  of  injunction,  if 
it  exists  at  all,  must  be  derived  from  the  statute.  But  in 
State  V.  Indiana  and  Ohio,  etc.,  Co,,  120  Ind.  575,  6  L.  R. 
A.  579,  this  court  held  the  act  of  March  9,  1889,  invalid, 
for  the  reason  that  it  aflFected  interstate  conmierce,  natural 
gas,  when  reduced  to  possession,  in  reservoirs  or  pipes,  being 
recognized  as  an  article  of  commerce.  The  doctrine  stated 
in  that  case  was  reasserted  in  Jamieson  v.  Indiana  Natural 
Gas  and  OH  Co.,  128  Ind.  555,  12  L.  R.  A.  652,  and  it  has 
not  since  been  questioned  in  any  other  decision  of  this  court. 
It  is  not  alleged  in  the  complaint  before  us  that  the  appellee 
is  appropriating  an  undue  proportion  of  the  common  fund, 
or  supply  of  gas,  or  that  it  is  using  any  device  or  artificial 
means  to  produce  an  unnatural  flow  of  gas  from  its  weUs,  to 
the  injury  of  the  appellants.  Neither  is  it  charged  that  the 
means  adopted  by  the  appellee  for  transporting  the  gas  are 
in  any  respect  improper,  dangerous  to  life  or  property,  de- 
structive of  the  common  supply,  or  likely  to  inflict  injury 
of  any  kind  upon  the  appellants.  The  right  of  the  appellee 
to  take  gas  from  its  own  wells  in  the  manner  adopted  by  it  is 
not  denied.  Nothing  done  by  the  appellee  is  complained  of, 
excepting  only  that  it  removes  natural  gas  out  of  the  State 
of  Indiana.  No  ground  for  the  exercise  of  the  police  power 
of  the  State  to  prevent  such  removal  is  shown.  Nothing, 
save  the  naked  right  to  transport  the  gas  beyond  the  limits 
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of  this  State,  is  conlested  in  this  action.  The  only  reason 
which  can  be  urged  in  support  of  the  restraint  sought  to  be 
imposed  upon  the  appellee  is  that  the  supply  of  natural  gas 
being  limited,  and  the  article  being  one  of  great  value  and 
convenience,  its  use  ought  to  be  reserved  for  and  enjoyed  by 
the  people  of  this  State,  to  the  exclusion  of  the  inhabitants 
of  any  other  State.  But  as  natural  gas  when  reduced  to 
possession  is  held  to  be  a  commercial  commodity,  its  owner 
cannot  lawfully  be  prevented  from  carrying  it  to,  and  selling 
it  in  whatever  market  he  may  consider  most  advantageous. 
It  is  true  that  the  Supreme  Court  of  the  United  States  has 
recently  held  in  Geer  v.  Connecticut,  161  U.  S.  519,  16 
Sup.  Ct.  600,  40  L.  ed.  793,  that  a  statute,  prohibiting  the 
transportation  of  wild  game  beyond  the  limits  of  the  state 
in  which  it  is  taken  or  killed,  is  not  in  conflict  with  the  Con- 
stitution of  the  United  States.  But,  the  distinction  between 
animals  ferae  naturae  and  natural  gas,  in  respect  of  their 
ownership,  before  reduction  to  possession,  is  a  very  plain 
one,  and  has  been  clearly  pointed  out  in  numerous  decisions. 
Manufacturers  Gas,  etc.,  Co.  v.  Indiana,  etc.,  Co.,  ante,  461. 

In  the  case  of  wild  animals,  before  they  are  reduced  to 
possession,  the  ownership  is  in  the  public,  and  not  in  any 
private  person,  and  they  are,  therefore,  held  to  be  subject 
to  the  protection  of  the  sovereign.  The  privilege  of  taking, 
killing,  and  transporting  them  may,  on  this  ground,  be  regu- 
lated by  the  legislature.  As  to  natural  gas,  however,  the 
public  has  no  title  to,  or  control  over,  the  gas  in  the  ground. 
On  the  contrary,  so  far  as  it  is  susceptible  of  ownership,  it 
belongs  to  the  owners  of  the  superincumbent  lands  in  com- 
mon, or,  at  least,  such  landowners  have  a  limited  and  quali- 
fied ownership  in  it  to  the  entire  exclusion  of  the  public. 

To  the  extent  that  the  act  of  March  9,  1889,  attempts  to 
prohibit  the  owner  of  natural  gas,  which  has  been  reduced  tq 
possession  by  proper  and  lawful  means,  from  transporting 
it  by  safe  and  reasonable  vehicles,  or  conduits,  out  of  the 
State  of  Indiana,  it  contravenes  the  provisions  of  the  fed- 
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eral  Constitution  relating  to  interetate  oommeroe,  and  is 
therefore  void.  No  other  foundation  for  the  claim  of  the 
appellants  to  relief  by  way  of  injunction  being  disclosed, 
the  complaint  must  be  held  insufficient.  The  demurrer 
thereto  was  properly  sustained.    Judgment  affirmed. 


Haines  et  al.  v.  Weiriok. 

[No.  19,289.    FUed  NoTember  27.  1900.] 

Deeds. — Ldfe  Estate, — A  condition  in  a  deed  of  general  warranty  re- 
serving to  the  grantors  an  estate  for  the  life  of  each  '*  with  the  abso- 
lute control  of  the  said  real  estate,  the  same  as  if  this  conveyance 
had  not  been  made,  for  and  during  the  period  of  the  natural  life  of 
the  grantors,"  is  not  inconsistent  with  the  grant  in  fee  contained  in 
the  deed.    pp.  649,  660, 

Same,— Connderation, — Death  of  Pajfee, — Where  by  the  terms  of  a 
deed  the  consideration  was  made  payable  to  the  grantor's  grandson 
when  he  should  arrive  at  the  age  of  twenty- one  years,  and  the 
grandson  died  before  he  was  twenty-one  years  of  age,  his  heirs  at 
law  were  entitled  to  recover  the  amoimt  at  the  time  the  deceased 
payee  would  have  become  of  age  had  he  lived,    pp,  660-66$, 

From  the  Kosciusko  Circuit  Court.     Reversed. 

Summy  &  Summy  and  8.  J.  North,  for  appellants. 
L.  W.  Royse,  Bertram  Shane  and  J.  W,  Cook,  for  appel- 
lee. 

DowLiNG,  C.  J. — This  case  was  transferred  to  this  court 
by  the  order  of  the  Appellate  Court.  The  suit  is  for  the 
recovery  of  a  part  of  the  consideration  for  the  conveyance 
of  a  tract  of  land,  and  is  prosecuted  by  the  heirs  at  law  of 
the  deceased  payee  against  the  grantee  named  in  the  deed, 
A  demurrer  to  the  complaint  was  sustained,  and  judgment 
followed.  The  error  assigned  calls  in  question  the  ruling 
on  the  demurrer. 

The  facts  stated  in  the  complaint  are  these:  December 
2,  1885,  Henry  Weirick  and  his  wife,  Elizabeth,  executed 
to  the  appellee,  William  H.  Weirick,  a  deed  of  general  war- 
ranty for  eighty  acres  of  land,  situated  in  Kosciusko  county, 
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Indiana,  reserving  to  the  grantors  an  estate  for  the  life  of 
each,  in  said  lands ;  the  consideration  expressed  in  the  deed 
was  $1,  and  that  the  grantee  should  pay  to  Ora  F.  Haines^ 
the  grandson  of  the  grantor,  $500,  without  interest  until  it 
should  become  due,  when  the  said  Ora  F.  should  arrive  at 
the  age  of  twenty-one  years ;  a  lien  to  secure  such  payment 
being  retained  in  the  deed.  The  grantee  accepted  the  deed, 
and  caused  it  to  be  placed  upon  record.  One  of  the 
grantors,  Henry  Weirick,  died  September  18,  1887,  and 
the  said  Ora  F.  Haines  died  February  25,  1891,  not 
having  arrived  at  the  age  of  twenty-one  years.  The 
latter  left  surviving  him  as  his  sole  heirs  at  law  his 
father,  Robert  Haines,  and  the  other  appellants  herein, 
who  were  his  half-brothers  and  sisters.  It  is  averred  that  all 
the  debts  of  the  said  Ora  F.  have  been  paid,  and  that  no 
administration  on  his  estate  is  necessary ;  that  the  said  Ora 
F.,  had  he  lived,  would  have  become  twenty-one  years  old 
August  16,  1897;  that  said  sum  of  $500  is  now  due,  and 
payable  to  the  appellants,  as  the  heirs  of  the  said  Ora  F., 
and  that  the  appellee,  although  requested,  refuses  to  pay  the 
same.  Prayer  for  judgment  for  the  $500,  with  interest 
from  August  16,  1897,  and  for  the  foreclosure  of  the  lien 
reserved  in  the  deed. 

It  is  contended  on  behalf  of  the  appellee  that  the  reserva- 
tion of  the  life  estate  "with  the  absolute  control  of  the  said 
real  estate,  the  same  as  if  this  conveyance  had  not  been 
made,  for  and  during  the  period  of  the  natural  life  of  the 
grantors,  and  of  each  of  them,"  is  inconsistent  with  the 
grant  contained  in  the  instrument,  and  operates  to  defeat 
it.  We  think  otherwise.  The  deed  conveys  a  fee  to  the 
grantee,  subject  to  a  life  estate  in  the  grantors.  During  the 
existence  of  the  life  estate,  the  grantors  could  consistently, 
with  the  grant  of  a  remainder  in  fee,  continue  to  exercise 
absolute  control  over  the  land  to  the  same  extent  as  if  the 
deed  had  not  been  made.  Such  control,  so  reserved  in  the 
deed,  related  to  the  use,  enjoyment,  and  management  of  the 


660  SUPREME  COURT  OF  INDIANA, 


Haines  v.  Weirick. 


land,  and  cannot  be  understood  to  authorize  the  life  tenants 
to  impair  or  destroy  the  title  of  the  grantee  and  remainder- 
man by  another  conveyance.  Besides,  if  it  were  true  that 
the  reservation  contained  in  the  deed  was  inconsistent  with 
the  estate  thereby  granted,  such  reservation  would  probably 
be  void.  5  Am.  &  Eng.  Ency.  of  Law  (Ist  ed.)  456;  1 
Shep.  Touch.  79. 

It  is  next  argued  that  the  $500  was  payable  to  Ora  F.  on 
the  condition  that  lie  should  live  until  he  became  twenty-one 
years  old,  and  that  the  contingency  on  which  it  was  to 
become  due  and  payable  having  failed  by  his  death,  the 
grantee  is  not  liable  to  pay  it  at  all.  Cravens  v.  Eagle  Cot- 
ion  Mills,  120  Ind.  6,  16  Am.  St.  298;  Olds  Wagon  Works 
V.  Coombs,  124  Ind.  62;  Henry  v.  Thomas,  Ex.y  118  Ind. 
23;  2  Rand,  on  Com.  Paper,  §113,  p.  153;  Marsh  v. 
Wheeler,  2  Edwards  155;  Harris  v.  Fly,  7  Paige,  421; 
Delavergne  v.  Dean,  45  How.  206 ;  Knight  v.  Pottgeiser, 
176  111.  368,  52  N.  E.  934;  Scofield  v.  Olcott,  120  111.  362, 
11  N.  E.  351 ;  Carper  v.  Crowl,  149  111.  465,  36  X.  E. 
1040 ;  and  Heilman  v.  Heilman,  129  Ind.  59,  are  cited  in 
support  of  this  view. 

The  case  is  governed  by  the  rules  stated  in  Ooss  v.  Nel- 
son, 1  Burr.  226.  In  that  case,  the  question  depended  en- 
tirely upon  the  validity  of  a  promissory  note  given  to  an 
infant  payable  "when  he  (the  infant)  shall  come  of  age'', 
and  specifying  the  time  when  that  was  to  be,  viz.,  12th  of 
June,  1750.  It  was  insisted,  on  behalf  of  the  defendant, 
that  the  notes  set  forth  in  the  declaration  were  not  notes 
for  the  benefit  of  trade ;  nor  was  the  money  made  certainly 
payable.  The  note  was  given  to  the  plaintiff  thirteen  years 
before  the  time  when  he  was  to  come  of  age ;  and  it  was  not 
at  all  certain  that  he  would  live  to  attain  that  age.  In  order 
to  have  the  effect  of  a  promissory  note  within  the  statute, 
it  ought  to  be  a  cash  note  and  payable  at  all  events.  In  de- 
ciding the  case,  Lord  Mansfield  said :  "It  would  have  been 
clearly  good,  if  it  had  been  made  payable  on  the  12th  of 
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June,  1750;  (that  is  to  say,  on  a  day  certain;)  without 
mentioning  the  plaintiff's  being  then  to  come  of  age ;  and 
surely  it  is  not  the  less  certain,  for  adding  that  circumstance. 
Legacies  are  of  a  different  nature ;  and  they  are  determined 
by  different  rules.  They  are  directions  to  the  executor  to 
pay;  and  in  legacies  there  is  a  known  distinction  between 
the  time  being  annexed  to  the  substance  of  the  gift,  or  to 
the  payment.  If  complete  words  of  gift  direct  the  executor 
to  pay,  the  other  words  only  fix  the  time  of  such  payment ; 
and  then  the  legacy  vests,  and  is  transmissible,  though  the 
legatee  should  die  before  the  day  of  payment;  as  a  legacy 
given,  ^to  be  paid  at  twenty-one.'  But  if  the  time  is  annexed 
to  the  substance  of  the  gift,  as  a  legacy  4f,'  or,  *when'  he 
shall  attain  twenty-one,  it  will  not  vest  before  that  contin- 
gency happens.  But  here,  the  words  of  engagement  make 
the  debt;  and  'tis  no  direction  to  another  person.  The 
former  part  of  the  note  is  a  promise  to  pay  the  money; 
and  the  rest  is  only  fixing  the  particular  time  when  it  is  to 
be  paid.  It  is  enough  if  it  be  certainly  and  at  all  events 
payable  at  that  time,  whether  he  lives  till  then,  or  dies  in 
the  interim.  Therefore,  it  is  a  good  note,  within  this 
remedial  statute." 

Denison  J.,  concurring  said:  "Here  is  no  condition  or 
uncertainty ;  but  it  is  to  be  paid  certainly,  and  at  all  events ; 
only  the  time  of  payment  is  postponed." 

Foster,  J.,  concurring  said:  "A  legacy  may  be  given 
upon  any  terras.  But  upon  a  promissory  note,  the  time  of 
payment  is  only  for  the  benefit  of  the  debtor.  Here,  the 
time  of  payment  is  certainly  fixed ;  and  the  particular  day 
specified  for  payment  of  the  money,  being  mentioned  to  be 
the  day  on  which  the  infant  is  to  come  of  age,  makes  no 
difference  from  what  it  would  have  been,  if  that  circum- 
stance had  been  omitted." 

"And  they  all  agreed  that  that  this  was  debitum  in  prae- 
senti,  though  solvendum  in  futuro." 

The  consideration  for  the  conveyance  of  the  land  was  the 
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paymcmt  of  the  $500  by  appellee.  The  grantor  had  the 
right  to  say  to  whom  that  consideration  should  be  paid. 
Acceptance  of  the  deed  by  the  grantee  created  a  debt  in 
ptaesentij  and  rendered  him  liable  to  pay  the  $500  agreeably 
to  the  terms  of  the  indtrument.  Leach  v.  Rains^  149  Ind. 
152. 

The  postponement  of  the  tiine  of  payment  was  not  condi- 
tional on  Ora  F.  attaining  the  age  of  twenty-one  years, 
bnt  was  to  be  made  whether  Ora  F.  lired  or  died.  The  date 
ait  which  Ora  F.  would  become  of  age  simply  fixed  the 
limit  of  the  credit.  The  time  when  the  $600  would  become 
due  was  as  certainly  stated  and  as  definitely  ascertained  as 
if  August  16,  1897,  had  been  inserted.  Unless  the  appel- 
lee is  liable  to  pay  that  sum  to  the  heirs  of  Ora  F.,  he  will 
get  the  land  for  nothing.  It  cannot  be  said  that  the  grantor 
contemplated  such  a  result. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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[No.  19,898.    FUed  November  27,  1900.] 

.^  lY^y  Criminal  Law. — IrutrucHons. — Beccrd.-^Instmciioia  in  a  criminal 
jfi5  ^2      <^c^^  <^<^  o^^y  ^  made  a  part  of  the  record  by  a  bill  of  exceptions. 

165  552|  ^^1^* — Larceny, — ^J^oid^nce. —Defendant  engaged  a  horse  and  buggy 
167  318  at  a  livery  stable  to  drive  to  the  country  to  solicit  insurance,  saying 
155  152  ^^  would  return  in  the  evening  of  that  day.  He  met  one  of  the 
ri  70  13 1  men  he  was  going  to  see,  and,  being  informed  that  the  other  persons 
he  desired  to  see  were  not  at  home,  he  drove  to  a  town  about  forty 
miles  distant,  and  wrote  and  mailed  the  owner  of  the  horse  a  letter 
that  he  would  be  compelled  to  remain  three  or  four  days.  He  re- 
mained at  the  town  soliciting  insurance,  put  the  horse  in  a  livery 
stable,  registered  at  a  hotel,  and  made  no  effort  to  conceal  his 
identity,  nor  to  sell  the  horse,  and  agadn  wrote  the  owner  of  the 
horse,  and  fearing  he  would  not  receive  it  as  soon  «8  he  should,  tele> 
graphed,  informing  him  of  his  whereabouts,  and  of  his  being  de- 
tained, and  was  arrested  on  that  evening.  Hdd,  that  the  evidence 
was  insufficient  to  support  a  conviction  of  defendant  of  the  larceny 
of  the  horse  and  buggy,    pp.  55i^S9, 
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CRiMnrAL  Law.— Larceny, -^Fdoniatts  Intent.— Where  posfleasion  of 
property  is  obtained  by  a  bailee  for  hire,  a  subsequent  appropriation 
of  the  property  by  the  bailee  is  not  larceny,  unless  the  felonious  in- 
tent to  appropriate  it  existed  in  his  mind  at  the  time  he  obtained 
the  possession,    p.  669. 

From  the  Jackson  Circuit  Court.    Re'vetBed. 

John  L.  Shrum,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  (7.  C.  Hacttey  and  Mer- 
rM  Moores,  for  State. 

Jordan,  J. — Appellant  was  charged  with  having  on 
August  5,  1899,  at  the  county  of  Jackson,  State  of  Indiana, 
feloniously  taken  and  stolen  a  certain  horse  and  buggy  of  the 
value  of  $150,  the  same  being  the  property  of  one  Allen  S. 
Crane.  He  was  tried  by  a  jury  and  convicted  of  the  offense 
of  grand  larceny  as  charged,  and  over  his  motion  for  a  new 
trial  was  sentenced  by  the  court  to  be  imprisoned  in  the 
Indiana  State  prison  for  the  period  of  from  one  to  fourteen 
years  and  to  be  fined  in  the  sum  of  $1  and  disfranchised  for 
the  period  of  one  year.  From  this  judgment  he  appeals  to 
this  court  an4  assigns  f  s  error  the  overruling  of  his  motion 
for  a  new  trial.  Two  questions  are  presented.  (1)  The 
alleged  error  of  the  trial  court  in  giving  certain  instruc- 
tions; (2)  that  the  evidence  is  not  sufficient  to  sustain  the 
verdict  of  the  jury.  The  Attorney-General  as  the  repre- 
sentative of  the  State,  in  his  brief  filed  in  this  appeal,  raises 
the  question  that  the  instructions  are  not  in  the  record  for 
the  reason  that  they  have  not  been  made  a  part  thereof  by  a 
bill  of  exceptions.  This  the  record  discloses  to  be  true  and 
we  therefore  concur  in  this  contention  of  counsel.  That 
instructions  in  a  criminal  case  can  only  be  made  a  part  of 
the  record  by  means  of  a  bill  of  exceptions,  has  been  so  fre- 
quently decided  by  this  ccJurt,  and  the  rule  is  so  well  recog- 
nized by  the  bar,  that  the  citation  of  authorities  in  support 
thereof  would  be  useless.  At  the  very  threshold,  in  the  ex- 
amination of  the  evidence,  we  are  confronted  with  the  con- 
cession of  the  learned  Attorney-General  to  the  effect  that 
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under  the  evidence  the  appellant  ought  not  to  have  been 
convicted  of  the  crime  of  larceny.     In  closing  his  brief  he 
says  "Believing  as  I  do  that  the  evidence  is  insufficient  to 
sustain  the  verdict,  I  cannot  Conscientiously  ask  the  court 
to  affirm  the  judgment  of  the  court  below.*'     This  frank 
admission  upon  the  part  of  the  State's  chief  legal  repre- 
sentative, is  certainly  to  be  commended,  for  it  is  not  his  duty 
in  the  appeal  of  a  criminal  cause  to  this  court,  to  endeavor 
to  uphold  the  judgment  of  the  lower  court  when  he  is  satis- 
fied that  such  judgment  is  impressed  with  reversible  error. 
We  have  fully  examined  and  considered  all  of  the  evidence 
give  in  this  prosecution  on  the  trial  in  the  lower  court  and 
the  material  part  thereof  is  substantially  as  follows :    Appel- 
lant is  a  man  forty-nine  years  of  age  and  prior  to  the  time 
of  his  arrest  on  the  charge  in  question  he  was  engaged  in 
life  insurance  business  for  the  John  Hancock  Life  Insur- 
ance Company.    He  would  travel  through  the  country  and 
solicit  life  insurance  from  persons,  and  also  endeavor  to 
secure  loans  of  money  for  persons  from  the  company  which 
lie  represented.    About  a  year  before  the  time  he  obtained 
the  horse  and  buggy,  alleged  to  have  been  stolen,  he  had 
been  at  Seymour,  Jackson  county,  Indiana,  and  had  made 
the  acquaintance  of  one  John  Ridlin,  who  was  an  employe 
at  that  time  in  the  livery  stable  of  a  Mr.  Crane  in  that  city. 
In  the  latter  part  of  July,  1899,  appellant  returned  to  Sey- 
mour for  the  purpose  of  soliciting  insurance  through  the 
country.    .He  went  to  Crane's  livery  stable  and  there  met 
Mr.  Ridlin  who  was  still  in  the  employ  of  Crane  at  his 
stable.     He  gave  Ridlin  his  business  card  and  asked  if  he 
remembered  him  and  Ridlin  replied  that  he  did.     On  that 
occasion  appellant  hired  of  Ridlin  a  horse  and  buggy  be- 
longing to  Crane's  stable  and  drove  into  the  country.    Prior 
to  August  5,  1899,  as  the  evidence  shows,  he  hired  a  horse 
and  buggy  from  the  same  stable  some  five  or  six  different 
times  and  made  trips  in  the  buggy  out  into  the  country. 
On  Thursday  evening,  August  3,  1899,  he  seems  to  have 
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engaged  a  horse  and  buggy  at  this  stable  and  directed  that 
the  conveyance  be  sent  around  on  Saturday  morning, 
August  5th,  at  8  o'clock  to  the  hotel  in  Seymour  where  he 
was  stopping.  Ridlin  took  the  horse  and  buggy  so  engaged 
by  appellant  to  the  hotel  upon  the  morning  in  question.  Ap- 
pellant told  him  at  that  time  to  have  the  bill  made  out  for 
the  amount  which  he  owed  for  livery  hire  and  when  he 
returned  in  the  evening  of  that  day  he  would  pay  it.  Ridlin 
turned  the  horse  and  buggy  over  to  appellant  and  he  started 
to  drive  to  Cortland,  a  small  town  about  five  or  six  miles 
from  Seymour,  and  was  also  intending  to  see  some  persons 
at  Freetown  and  Surprise.  On  the  road  to  Cortland  he  met 
Dr.  Whitted,  whom  he  was  intending  to  see  at  Cortland. 
He  and  Whitted  talked  over  the  business  of  life  insurance 
and  he  explained  to  the  doctor  the  plans  of  his  company 
for  which  he  was  soliciting  insurance.  In  this  conversation 
he  inquired  of  Whitted  as  to  the  best  road  to  Bloomington 
in  Monroe  count}',  a  county  which  is  adjacent  to  that  of 
Jackson.  In  this  conversation  appellant  incidentally  told 
Whitted  that  the  horse  and  buggy  belonged  to  him.  After 
leaving  Dr.  Whitted  he  drove  on  to  Surprise,  and  at  this 
latter  town  he  received  information  that  the  persons  he  de- 
sired to  see  at  Freetown  were  not  at  home.  After  leaving 
the  town  of  Surprise,  and  when  near  Freetown,  he  wrote  and 
mailed  a  letter  to  Mr.  Crane,  the  owner  of  the  horse  and 
buggy,  informing  him  that  in  order  to  complete  his  business 
he  would  be  compelled  to  remain  over  Sunday,  and  would 
not  return  to  Seymour  until  Monday  evening.  This  letter 
was  received  by  Crane  in  due  course  of  the  mail,  and  was 
introduced  in  evidence  at  the  trial  by  the  State.  Appellant 
when  near  the  town  of  Kurtz  on  the  road  leading  to  Bloom- 
ington met  a  man  with  whom  he  conversed  in  regard  to  life 
insurance,  and  inquired  the  road  to  Maumee,  saying  he 
wanted  to  see  a  Mr.  Hoover  who  resided  there.  He  stopped 
at  this  latter  town  and  had  a  talk  with  Hoover  in  regard  to 
his  taking  life  insurance,  and  informed  Hoover  that  he  was 
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going  to  Bloomington.  After  leaving  Maumee  he  went  <mi  to 
Bloomington  reaching  there  some  time  in  the  evening  of 
August  6th.  He  stopped  at  the  Gentry  hotel,  the  leading 
hotel  in  that  city,  and  registered  his  true  name  on  the  hotel 
register,  and  placed  the  horse  in  a  livery  stable.  Appellant 
was  acquainted  at  EUettsville  with  a  Mr.  Fryhofer,  a 
banker  and  the  cashier  of  the  EUettsville  bank.  This  latter 
town  is  situated  on  the  Monon  railroad  and  is  about  six  or 
seven  miles  from  Bloomington  and  about  forty  miles  from 
Seymour.  Appellant  had  previously  sold  to  Fryhofer's 
bank  some  notes  and  had  transacted  other  business  with  the 
same  bank.  After  reaching  Bloomington  he  telephoned  to 
Fryhofer  that  he  was  at  the  latter  place  and  he  was  re- 
quested by  Fryhofer  to  come  over  to  EUettsville.  It  seems 
that  appellant  had  pre^'^ously  negotiated  some  loans  for  the 
Central  Union  Life  Insurance  Company,  and  had  made 
arrangements  with  Mr.  Fryhofer^s  bank  that  in  the  event 
this  company  did  not  accept  these  loans  that  he  would  turn 
them  over  to  the  EUettsville  bank,  which,  it  seems,  had 
agreed  to  accept  them.  Upon  Fryhofer's  request  appeUant 
left  Bloomington  the  next  day,  Sunday,  and  went  .to  EUetta- 
viUe.  On  reaching  this  town  he  stopped  at  the  hotel  and 
placed  the  horse  in  a  livery  stable.  He  remained  at  EUetts- 
ville from  the  time  he  arrived  there  on  Sunday,  August  6th, 
until  the  following  Saturday,  when  he  was  arrested  upon 
the  charge  of  the  larceny  of  the  horse  and  buggy.  While 
at  EUettsville  he  employed  his  time  in  driving  out  into  the 
country  soliciting  applications  for  insurance  and  endeavor- 
ing to  secure  loans  of  money  for  persons  from  the  company. 
He  was  frequently,  during  the  time  he  was  at  EUettsville, 
at  Fryhofer's  bank  and  prepared  some  of  the  applications 
for  insurance  which  he  had  taken  at  that  bank.  He  had 
previously  sold,  as  we  heretofore  stated,  to  the  EUettsville 
bank  some  not^s.  The  bank,  it  seems,  had  instituted  suit 
upon  one  of  the  notes  obtained  from  appellant  and  by  him 
indorsed  to  the  bank,  the  maker  of  which  claimed  that  he 
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bad  a  defense  thereto,  and  the  trial  had  been  set  before  a 
justice  at  EUettsville  for  Friday,  August  11th.  After  ap- 
pellant had  been  at  EUettsville  a  few  days  Fryhofer  re- 
quested him  to  remain  over  for  this  trial  to  be  a  witness  for 
the  bank  and  he  consented  to  do  so.  On  Friday  morning, 
August  11th,  appellant  wrote  a  letter  to  Mr.  Crane,  the 
owner  of  the  horse,  which  letter  was  received  by  Crane  on 
Sunday,  August  13th,  and  was  introduced  in  evidence  by 
the  State.  By  this  letter  he  informed  Crane  of  his  where- 
abouts and  in  regard  to  his  detention  and  that  he  would 
return  in  a  few  days  and  would  settle  all  bills  due  for  the 
hire  of  the  horse  and  buggy.  This  letter  bears  the  date  of 
August  11th  and  was  mailed  August  12  th.  According  to 
appellant's  statement  he  gave  this  letter  the  day  it  was  writ- 
ten  to  a  porter  of  the  hotel  at  EUettsville,  where  he  was  stop- 
ping, to  mail,  and  the  porter  neglected  to  mail  it  until  Sat- 
urday, August  12th.  On  the  morning  of  that  day  appellant 
learned  that  the  letter  had  not  been  mailed  on  Friday,  and 
fearing  that  for  this  reason  Mr.  Crane  would  not  receive 
it  as  soon  as  he  should,  he  sent  a  telegram  to  Crane  on  Sat- 
urday the  12th  about  2:30  o'clock  p.  m.  informing  him 
where  he  was  and  of  his  being  detained.  This  telegram  is 
as  follows,  and  was  introduced  in  evidence  by  the  State: 
^'EUettsville,  Ind.,  Aug.  12,  1899.  Crane  &  Son,  Seymour, 
Tnd.  Am  detained  here  on  business.  Will  return  next 
week.  WiU  send  check  on  Monday  to  cover  bill.  All  O.  K. 
[Signed]  H.  M.  StiUweU." 

It  is  disclosed  that  this  telegram  was  received  at  Seymour 
at  3 :12  o'clock  p.  m.  of  the  day  it  was  sent.  Mr.  Crane,  it 
appears,  did  not  receive  it  that  early.  On  Saturday,  August 
12th,  Crane  in  his  endeavor  to  locate  appeUant  learned  that 
he  had  been  at  Bloomington  and  had  gone  from  there  to 
EUettsviUe,  and  thereupon  he  telephoned  to  the  sheriff  of 
Monroe  county  to  go  to  EUettsville^  arrest  appellant,  and  get 
the  horse.  AppeUant  testifies  that  he  did  not  receive  infor- 
mation that  he  was  to  be  arrested  until  about  4  o'clock  p.  m. 
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on  Saturday,  August  12th,  and  in  this  he  is  corroborated  by 
Mr.  Fryhofer.  He  was  arrested  by  the  officers  about  one 
hour  after  he  received  this  information.  They  arrested  him 
without  a  warrant  and  he  made  no  effort  to  escape  but  went 
with  the  officers  willingly,  protesting  that  he  was  innocent 
of  the  crime  alleged  against  him.  There  was  no  evidence  to 
show  that  appellant  made  any  attempt  or  offered  to  sell  or  in 
any  manner  dispose  of  the  horse  and  buggy  in  question. 
There  is  an  entire  absence  of  evidence  showing  that  he  made 
any  effort  or  endeavored  to  Hide  or  conceal  his  whereabouts 
or  his  identity,  but  upon  the  contrary  he  seems,  as  the  evi- 
dence shows,  to  have  disclosed  on  all  occasions  his  true  name 
and  the  place  or  places  where  he  was  going.  We  certainly 
concur  in  the  conclusion  reached  by  counsel  for  the  State  in 
respect  to  the  insufficiency  of  the  evidence  to  support  the 
conviction  of  the  appellant  of  the  larceny  of  the  horse  and 
buggy  in  controversy.  It  is  not  a  case  upon  which  there 
may  be  said  to  be  some  evidence  to  sustain  all  of  the  essen- 
tial elements  necessary  to  constitute  the  offense  of  which 
appellant  was  charged  and  convicted,  but  is  one  in  which 
there  is  a  manifest  failure  of  the  evidence  to  establish  one 
of  the  material  or  cardinal  ingredients  in  the  crime  of  the 
larceny  as  charged,  namely,  that  of  the  existence  in  the 
mind  of  appellant  of  the  felonious  intent  at  the  time  he 
obtained  the  horse  and  buggy  in  controversy.  The  crime 
of  larceny  in  a  legal  sense  is  said  to  be  committed  when  a 
person  wrongfully  takes  and  carries  away  the  personal 
goods  of  another,  without  any  color  or  pretense  of  right,  with 
the  felonious  intent  to  deprive  the  owner,  without  his  con- 
sent, of  such  property,  or  to  appropriate  it  to  the  use  of  the 
taker.  Robinson  v.  State,  113  Ind.  512.  In  the  case  last 
cited  Mitchell,  J.,  speaking  for  this  court  said :  "The  taking 
and  carrying  aw«iy  are  felonious  or  not,  depending  upon 
whether  the  taker  intended  at  the  time  permanently  to  de- 
prive the  owner  of  his  property  without  his  consent,  or 
whether  he  merely  intended  temporarily  to  use  it  wrong- 
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fully,  mischieviously  or  wantonly,  it  may  be,  and  then  re- 
turn or  abandon  it  to  the  owner,  without  substantial  injury. 
Taking,  though  wrongfully,  for  a  mere  temporary  purpose, 
is  not  larceny.  Umphrey  v.  State,  63  Ind.  223 ;  Starch  v. 
State,  63  Ind.  285 ;  State  v.  Wingo,  89  Ind.  204 ;  1  Whart. 
Crim,  Law  §885."  Of  course  the  rule  is  well  settled  that 
the  crime  of  larceny  may  be  committed  although  the  pos- 
session of  the  property  alleged  to  have  been  stolen  is  ob- 
tained with  the  consent  of  the  owner,  if  such  consent  is 
procured  through  deception  and  with  the  felonious  intent  not 
to  return  the  property  but  to  appropriate  it  to  the  taker's 
own  use.  March  v.  State,  117  Ind.  547;  Fleming  v.  State, 
136  Ind.  149.  There  can  be  no  reason,  however,  for  assert- 
ing that  the  case  at  bar,  under  the  circumstances,  falls 
within  this  rule  of  the  criminal  law.  The  evidence  shows 
that  appellant  obtained  possession  of  the  property  in  con- 
troversy as  a  bailee  for  hire.  The  rule  is  elementary  in  such 
cases  that  a  subsequent  appropriation  of  the  property  by  the 
bailee  is  not  larceny,  unless  the  felonious  intent  to  appro- 
priate it  existed  in  his  mind  at  the  time  he  obtained  the  pos- 
session. The  evidence  in  this  case  is  utterly  incompatible 
with  such  a  theory.  While  it  may  be  said  that  the  act  of 
the  accused  in  detaining  the  horse  longer  than  he  ought  to, 
without  the  consent  of  the  owner,  was  reprehensible  and  a 
breach  of  good  faith,  still  such  wrong  is  not  punishable  by 
the  law  pertaining  to  larceny. 

Without  further  comment  we  conclude  under  the  circum- 
stances that  the  court  erred  in  denying  appellant's  motion 
for  a  new  trial.  The  judgment  is  therefore  reversed,  and 
the  cause  remanded  to  the  lower  court,  with  instructions  to 
sustain  the  motion  for  a  new  trial.  The  clerk  of  this  court 
will  issue  the  proper  warrant  for  the  return  of  the  prisoner 
from  the  Indiana  State  prison  to  the  custody  of  the  sheriff 
of  Jackson  county.    Monks,  J.^  was  absent. 
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MaoMuBRAT,    BECEIVBR,    ET  AL.  v.    SiDWKUi. 
[No.  19,487.    Filed  November  27,  1900.] 

BuiLDiNa  AND  Loan  Associations.  ^Jnsolvdnojf. — Foreign  AMOoki^ 
tions.— Preference  of  Stockholdere. — ^A  foreign  building  and  loan 
awociation  entered  the  State  of  Indiana  in  1890,  complied  with  the 
laws  in  force  relative  to  foreign  corporations,  issued  stock  and  made 
loans  from  a  common  fund  collected  from  the  various  states  in 
which  it  did  business  until  the  passage  of  the  act  of  1698  requiring 
such  associations  to  make  a  deposit,  when  the  Msociation  ceased 
doing  any  new  business.  Thereafter  the  association  became  in- 
solvent, a  receiver  of  its  assets  in  Indiana  was  appointed,  and  a 
general  receiver  for  all  of  its  assets  save  those  of  Indiana,  and,  it 
appearing  that  the  assets  in  Indiana  exceeded  the  claims,  appellee 
on  behalf  of  the  Indiana  stockholders,  sought  to  have  the  Indiana 
stockholders  paid  in  full  from  the  assets  in  the  State.  Hdd^  that 
the  Indiana  stockholders  have  no  preferential  claim  upon  the  Indi- 
ana assets. 

From  the  Delaware  Circuit  Court.     Reversed. 

James  Bingham  and  Jesse  Long,  for  appellants. 
O.  H,  Koons,  H,  F.  Wilkie  and  Henrietta  Wilhie,  for 
appellee. 

Baker,  J. — On  May  14,  1898,  in  a  suit  begun  in  the 
Delaware  Circuit  Court  by  Charles  and  Eudora  Ticknor 
against  the  National  Home,  Building  and  Loan  Associa- 
tion, organized  and  existing  under  the  laws  of  Illinois  and 
having  its  home  oflSce  at  Bloomington,  Illinois,  the  associa- 
tion was  found  to  be  insolvent  and  appellant  Francis  James 
was  appointed  receiver  of  its  assets  in  Indiana.  On  May 
19,  1898,  in  a  suit  pending  in  the  Circuit  Court  of  the 
United  States  for  the  southern  district  of  Illinois,  the  asso- 
ciation was  found  to  be  insolvent  and  appellant  James  E. 
MacMurray  was  appointed  receiver  of  all  its  assets  save 
those  in  Indiana.  Thereafter  and  during  May,  1898,  Mr. 
MacMurray  was  appointed  ancillary  receiver  by  the  Circuit 
Courts  of  the  United  States  for  the  various  districts  in 
which  the  association  had  done  business.    On  October  16, 
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1899,  appellee,  Andes  M.  Sidwell,  a  stockholder  of  the  asso- 
ciation who  resides  in  this  State,  on  behalf  of  himself  and 
all  other  Indiana  stockholders,  filed  a  petition  in  the  receiver- 
ship case  pending  in  the  Delaware  Circuit  Court,  asking  the 
court  to  order  Mr.  James  to  pay  the  Indiana  stockholders  in 
full  from  the  Indiana  assets  and  pay  the  balance  only  to  Mr. 
MacMurray.  Thereupon  Mr.  MacMurray  obtained  an 
order  from  the  Circuit  Court  of  the  United  States  for  the 
southern  district  of  Illinois,  directing  him  to  intervene  in 
the  cause  in  the  Delaware  Circuit  Court.  By  leave  of  the 
Delaware  Circuit  Court  Mr.  MacMurray  and  Mr.  James, 
as  receivers,  filed  an  intervening  petition,  asking  among 
other  things  that  the  Indiana  assets  be  added  to  the  other 
assets  and  that  the  whole  be  distributed  equally  among  all 
the  stockholders  in  proportion  to  their  payments  on  stock. 
Mr.  Sidwell,  on  behalf  of  himself  and  all  other  Indiana 
stockholders,  was  permitted  to  file  a  demurrer  to  the  re- 
ceivers^ petition  for  want  of  facts.  The  court  sustained  the 
demurrer,  and,  on  the  receivers'  refusal  to  plead  further, 
entered  judgment  that  they  take  nothing  by  their  petition. 
The  court  granted  the  receivers'  prayer  for  an  appeal  to 
this  court. 

The  material  facts  in  the  petition  are  these:  The  asso- 
ciation was  organized  in  February,  1890,  under  the  statutes 
of  Illinois.  The  statutes,  the  association's  charter  and  its 
by-laws  are  set  forth.  The  charter  and  by-laws  are  similar 
in  scope  to  those  of  associations  organized  in  this  State. 
The  statutes^  in  spirit,  are  the  same  as  Indiana's.  The  asso- 
ciation was  formed  to  do  a  "building  and  loan"  business, 
which,  as  Endlich  says,  "in  its  essential  plan  and  nature 
is  the  same  all  over  the  world".  It  transacted  business 
in  various  states  until  the  appointment  of  the  receivers. 
There  are  no  general  creditors.  The  claimants  in  all  the 
states  are  stockholders.  At  the  time  of  the  appointment 
of  the  receivers  the  total  claims  amounted  to  $579,388 
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and  the  appraised  value  of  all  the  assets  to  $376,640. 
In  some  of  the  states  the  assets  exceeded  the  claims. 
In  the  greater  number  of  them  the  claimB  exceeded  the 
assets.  In  Indiana  the  assets  were  $79^625  and  the 
claims  $54^329.  The  assets  consisted  of  evidences  of 
loans  and  of  real  estate  obtained  in  collecting  loans.  The 
loans  were  all  made  at  the  home  office  in  Bloomington, 
Illinois.  The  Indiana  assets  originated  from  loans  from 
a  common  fund  created  by  proportionate  contributions 
of  all  stockholders  regardless  of  state  lines.  On  entering 
Indiana  in  1890  the  association  complied  with  the  foreign 
corporations  act  of  1852  by  filing  in  each  county  the  re- 
quired certificates  of  agents'  authority  and  of  the  associa- 
tion's consent  to  be  sued  by  process  served  on  Indiana 
agents.  The  association  did  not  make  the  deposit  required 
by  the  foreign  building  and  loan  associations  act  of  1893, 
which  came  into  force  on  May  18,  1893.  After  April  1, 
1893,  the  association  made  no  new  contracts,  issued  no  new 
shares,  executed  no  new  loans,  in  Indiana;  and  did  no  busi- 
ness in  the  State  other  than  to  collect  dues  on  stock,  and 
interest  and  premium  on  loans,  already  in  existence.  Mr« 
James  has  over  $20,000  on  hand  in  cash.  Mr.  MacMurray 
has  in  his  hands  all  of  the  assets  of  the  association  except 
those  in  Indiana,  and  all  the  claims  of  stockholders  except 
of  Indiana  stockholders.  In  directing  Mr.  MacMurray  to 
intervene  in  the  Delaware  Circuit  Court,  the  Circuit  Court 
of  the  United  States  for  the  southern  district  of  Illinois 
entered  an  order  indicating  the  plan  of  distribution  that 
would  be  carried  out  if  possible,  namely,  that  the  two  courts 
should  cooperate  to  the  end  that  there  be  one  and  a  har- 
monious administration  of  the  estate  by  distributing  all  the 
assets  wherever  collected  among  all  the  stockholders  wherever 
resident,  and  that  if  Mr.  James  be  ordered  from  time  to 
time  to  turn  over  to  Mr.  MacMurray  the  net  proceeds  of 
Indiana  assets  Mr.  MacMurrav  shall  treat  the  claims  of 
Indiana  stockholders  approved  by  the  Delaware  Circuit 
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Court  as  adjudicated  claims,  and  that  Indiana  stockholders 
shall  receive  the  same  distributions,  according  to  the  re- 
spective amounts  paid  in  by  them  on  stock,  as  are  received 
by  the  stockholders  of  any  other  state. 

This  association  was  a  cooperative  enterprise.  It  dealt 
only  with  its  own  members.  It  was  a  corporate  copartner- 
ship, so  to  say.  Mutuality  and  equality  were  its  essential 
working  principles.  Every  stockholder,  whether  in  Indiana 
or  another  state,  contributed  to  a  fund  in  which  all  had 
interests  in  common.  If  the  enterprise  had  been  successful, 
all  would  have  received  dividends  proportionate  to  their 
investments  as  stockholders.  On  insolvency,  the  assets 
should  be  distributed  according  to  the  nature  and  source  of 
the  fund  and  of  the  claims  upon  it.  The  fund  is  the  com- 
mon property  of  all  the  stockholders  and  the  claims  upon  it 
are  the  demands  of  all  the  stockholders  for  a  distribution. 
The  loss  should  be  borne  by  those  who  would  have  shared 
the  profits,  and  in  the  same  proportions.  Marion  Trust  Co. 
V.  Trustees  Edwards- Lodge,  153  Ind.  96;  Iluier  v.  Union 
Trust  Co.,  153  Ind.  204 ;  James  v.  Sidwell,  153  Ind.  697. 

The  doing  of  a  building  and  loan  business  in  Indiana, 
whether  by  a  domestic  or  a  foreign  association,  contravenes 
neither  the  statutes  nor  the  public  policy  of  this  State. 
Security  Savings  Assn.  v.  Elbert,  153  Ind.  198;  Interna- 
tional Bldg.  Assn.  v.  Wall,  153  Ind.  554 ;  Equitable  Loan 
Assn.  V.  Peedj  153  Ind.  697;  National  Loan  Assn.  v.  Black, 
153  Ind.  701;  United  States  Loan  Co.  v.  First  Methodist 
Church,  153  Ind.  702.  Tliis  association,  in  entering  the 
State  in  1890  and  in  continuing  to  do  business  until  April 
1,  1893,  complied  with  the  statutes  then  in  force.  There  is 
no  merit  in  appellee's  suggestion  that  it  was  against  public 
policy  to  admit  this  association  because  the  Illinois  statutes 
authorized  a  larger  capitalization  than  did  the  Indiana  stat- 
utes. It  is  the  nature  and  not  the  size  of  a  business  that 
determines  its  legality.  The  association  did  not  make  the 
deposit  required  by  the  act  of  1ft03.     Acts  1893,  p.  274, 


564  SUPREME  COURT  OF  INDIANA, 

MacMurray  v.  Sidwell. 

§§4464-4483  Burns  1894,  §§3420v-3420oo  Horner  1897. 
Regarding  this  act  it  was  said  in  Security  Savings  Assn.  v. 
Elbert,  supra:  "The  act  of  1893,  declaring  that  it  shall 
be  unlawful  for  a  foreign  corporation  to  do  a  building  and 
loan  busioess  in  this  State,  until  it  shall  have  deposited 
bonds,  etc.,  must  be  read  prospectively,  if  possible;  must 
be  read  as  not  impairing  the  obligation  of  existing  contracts, 
to  be  constitutional.  To  meet  these  requirements  the  act 
must  be  construed  to  mean  that  the  business  which  may  not 
lawfully  be  done,  until  the  terms  imposed  are  complied  with, 
is  the  making  of  new  contracts,  the  issuance  of  new  shares, 
the  execution  of  new  loans.  If  a  contract  is  valid  when 
executed,  which  contemplates  the  lapse  of  several  years 
before  all  of  its  terms  are  carried  out,  it  must  be  held  to 
remain  valid  and  enforceable  to  the  end,  under  the  law  in 
force  at  the  time  of  its  execution,  no  matter  what  changes 
the  law  has  undergone  in  the  lifetime  of  the  contract."  The 
petition  shows  that  the  association,  under  the  foregoing  in- 
terpretation of  the  act  of  1893,  did  no  business  in  Indiana 
after  the  act  went  into  effect.  On  the  taking  effect  of  the 
act,  the  association  was  under  no  legal  nor  moral  obliga- 
tion either  to  the  State  or  to  its  stockholders  in  Indiana  to 
make  the  deposit.  The  association  had  the  option  either  to 
quit  business  in  the  State  or  to  make  the  deposit  and  con- 
tinue. To  hold  that  the  association,  by  deciding  to  quit, 
forfeited  its  right  to  collect  what  was  coming  to  it  on  busi- 
ness already  done,  would  work  or  at  least  tend  to  work  a 
confiscation  of  its  property.  The  case  of  Lewis  v.  American 
Savings  Asm.,  98  Wis.  203,  73  X.  W.  793,  39  L.  R.  A. 
559,  wherein  it  was  held  that  Wisconsin  stockholders  had  a 
preferential  claim  upon  the  deposit  made  by  a  foreign  build- 
ing and  loan  association,  is  not  in  point,  because  here  the 
association  elected  to  quit  and  not  to  make  the  deposit. 
Neither  is  the  question  involved  as  to  what  would  be  the 
rights  of  Indiana  stockholders  (or  those  who  might  have 
become  stockholders  after  the  taking  effect  of  the  act)  to  a 


NOVEMBER  TERM,  1900— Vol.  155.        565 

MacMurraj  v.  Sid  well. 

preferential  claim  upon  the  assets  sequestered  in  this  State, 
if  the  association,  in  defiance  of  the  act,  had  continued  to  do 
business  in  this  State  after  May  18,  1893.  On  the  facts 
stated  in  the  petition,  the  Indiana  stockholders  have  no 
preferential  claim  upon  the  Indiana  assets. 

This  court  can  not  formulate  the  orders  that  the  Delaware 
Circuit  Court  should  make  from  time  to  time,  and  can  only 
indicate  the  general  lines  upon  which  that  court  should 
proceed.  Mr.  James  should  continue  to  convert  the  Indiana 
assets  into  money.  He  should  report  his  collections  and  dis- 
bursements and  all  his  doings  to  the  Delaware  Circuit 
Court  for  approval.  All  expenses  of  the  Indiana  receiver- 
ship, including  the  costs  of  this  appeal,  should  be  paid  from 
the  Indiana  assets  under  the  court^s  orders.  Indiana  stock- 
holders should  not  be  put  to  the  trouble  and  expense  of  prov- 
ing their  claims  in  Illinois.  The  Delaware  Circuit  Court 
should  see  to  it  that  the  Indiana  stockholders  receive  the 
same  returns  from  the  total  assets  that  are  received  by  stock- 
holders of  other  states,  and  no  more.  To  this  end  the  Del- 
aware Circuit  Court  should  cooperate  with  the  Circuit  Court 
of  the  United  States  for  the  southern  district  of  Illinois. 
The  Indiana  receivership  is  the  elder.  But  Mr.  Mac- 
Murray  is  receiver  at  the  insolvent's  domicil.  As  Mr.  Mac- 
Murray  has  all  the  assets  and  claims  except  those  in  Indi- 
ana, it  is  suitable  that  distribution  of  the  total  assets  to  all 
stockholders  should  be  made  through  him  under  orders  of 
the  court  of  his  appointment.  Mr.  James  should  be  ordered 
from  time  to  turn  over  to  Mr.  MacMurray  the  net  proceeds 
of  the  Indiana  assets  in  order  to  enable  Mr.  MacMurray  to 
make  general  distributions  to  all  stockholders.  The  Dela- 
ware Circuit  Court  should  exercise  its  discretion  as  to  the 
times  when  and  the  conditions  on  which  these  orders  shall 
be  made,  so  that  Indiana  stockholders  will  be  fully  pro- 
tected in  their  rights  as  herein  declared.  In  brief,  it  is  only 
by  distributing  all  the  assets  among  all  the  stockholders  that 
equity  can  be  done,  and  this  is  the  guiding  principle.    In  a 
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situation  like  the  present  one,  comity  requires  that  the  court 
of  the  insolvent's  domicil  have  the  lead.  Cowen  v.  Failey, 
149  Ind.  382;  Durward  v.  Jewett,  46  La.  Ann.  559,  15 
South.  386  5  Ware  v.  Supreme  Sitting  of  Iron  Hall  (IS.  J. 
Eq.),  28  Atl.  1041;  Buswell  v.  Supreme  Sitting  of  Iron 
Hall,  161  Mass.  224,  36  N.  E.  1065,  23  L.  R.  A.  846; 
Baldwin  v.  Hosmer,  101  Mich.  119,  59  N.  W.  432,  25  L.  R. 
A.  739 ;  Relfe  v.  Bundle,  103  U.  S.  222,  26  L.  ed.  337 ; 
Blake  v.  McClung,  172  U.  S.  239,  19  Sup.  Ct.  165,  43  L. 
ed.  432;  Blake  v.  McClung,  176  U.  S.  59,  20  Sup.  Ct. 
307,  44  L.  ed.  371 ;  Sully  v.  American  Nat,  Bank,  178 
U.  S.  289,  20  Sup.  Ct.  935,  44  L.  ed.  1072 ;  Taylor  v.  Life 
Assn.  of  America,  13  Fed.  493;  Parsons  v.  Charter  Oak 
Life  Ins.  Co.,  31  Fed.  305 ;  Failey  v.  Talbee,  55  Fed.  892 ; 
Maynard  v.  Granite  State  Provident  Assn.,  92  Fed.  435,  34 
C.  C.  A.  438. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  petition  and  to  proceed  not  inconsistently 
with  this  opinion. 
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|l6l   448  in  violation  of  the  provisions  of  the  act  of  1891  (Acts  1891  p.  89),  is 

insufficient  where  it  is  not  shown  that  plaintiflfs  sustain  any  special 
injury  peculiar  to  themselves  by  reason  of  the  violation  of  the  act« 
aside  from,  and  independent  of,  the  general  injury  to  the  public. 

From  the  Grant  Circuit  Court.     Affirmed. 

RolUn  Warner,  A.  W.  Brady  and  W.  A.  Ketcham,  for 
appellants. 

W.  0.  Johnson,  Foster  Davis,  J.  C.  Blncklidge,  C.  (7. 
Shirley,  C.  Wolf  and  M.  Winfield,  for  appellee. 
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DowLiNO,  C.  J. — The  object  of  this  suit  was  to  enjoin 
the  appellee  from  transporting  natural  gas  through  pipes 
at  a  pressure  exceeding  300  pounds  per  square  inch,  in  vio- 
lation of  the  provisions  of  the  act  of  March  4,  1891,  (Acts 
1891,  p.  89),  §§7507,  7508,  7509  Burns  1894.  A  demurrer 
to  the  complaint  was  sustained^  and  this  ruling  is  assigned 
for  error. 

The  principal  averments  of  the  complaint  are  that  the 
appellees  (with  the  exception  of  the  Manufacturers  Oas 
and  Oil  Company)  are  manufacturers;  that  they  have  in- 
vested large  sums  of  money  in  their  factories  and  business, 
which  are  situated  in  what  is  known  as  the  gas  belt  of  Indi- 
ana; that  they  have  added  largely  to  the  taxable  property, 
wealth,  and  population  of  the  State;  that  in  making  theii* 
investments,  they  relied  upon  the  continuance  of  the  eyipply 
of  the  natural  gas  contained  in  the  common  reservoir  de- 
scribed in  the  complaint.  It  is  charged  that  the  appellee  is 
transporting  natural  gas  from  the  gas  field,  through  pipes, 
at  a  pressure  exceeding  800  pounds  to  the  square  inch  in 
contravention  of  the  statute,  and  that  such  wrongful  act 
is  destructive  of  the  common  source  of  supply,  and  an  illegal 
invasion  of  the  rights  of  the  appellants.  The  allegation  as 
to  the  Manufacturers  Oas  and  Oil  Company  is  that  it  is  the 
owner  of  gas  wells  in  the  field  in  which  the  appellee  is  en- 
gaged in  piping  gas,  and  that  it  is  furnishing  gas  to  certain 
of  the  other  appellants.  It  is  not  averred  that  the  property 
or  gas  wells  of  the  appellants  are  near  to  the  pipe  lines  of 
the  appellee,  or  that  the  lives  of  the  appellants,  or  of  their 
servants  and  employes,  or  their  property,  are  exposed  to 
danger  by  reason  of  the  excessive  pressure  of  the  gas  in  the 
appellee's  pipe  lines. 

So  much  of  the  act  of  1891  as  relates  to 'this  controversy 
is  in  these  words:  "Be  it  enacted,  *  *  *  That  any 
person  or  persons,  firm,  company  or  corporation  engaged 
in  drilling  for,  piping,  transporting,  using,  or  selling  nat- 
ural gas  may  transport  or  conduct  the  same  through  sound. 
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wrought  or  cast  iron  casings  and  pipes  tested  to  at 
least  400  pounds  pressure  to  the  square  inch:  Provided, 
such  gas  shall  not  be  transported  through  pipes  at  a  pres- 
sure exceeding  300  pounds  per  square  inch,  nor  otherwise 
than  by  the  natural  pressure  of  the  gas  flowing  from  the 
wells. 

"Sec.  2.  It  is  hereby  declared  to  be  unlawful  for  any 
person  or  persons,  firm,  company  or  corporation  t<J  use  any 
device  for  pumping  or  any  other  artificial  process  or  appli- 
ance for  the  purpose,  or  that  shall  have  the  effect  of  in- 
creasing the  natural  flow  of  natural  gas  from  any  well,  or  of 
increasing  or  maintaining  the  flow  of  natural  gas  through 
the  pipes  used  for  conveying  and  transporting  the  same. 

"Sec.  3.  Any  person  or  persons,  firm,  company  or  cor- 
poration violating  'any  of  the  provisions  of  this  act  shall  be 
fined  in  any  sum  not  less  than  $1,000  or  more  than  $10,000, 
and  may  be  enjoined  from  conveying  and  transporting  nat- 
ural gas  through  pipes  otherwise  than  in  this  act  pro- 
vided." 

The  constitutionality  of  this  statute  was  upheld  by  this 
court  in  Jamieson  v.  Indiana  Natural  Oas  and  OH  Co., 
128  Ind.  555,  12  L.  R.  A  652.  It  was  there  decided 
that  no  provision  of  the  State  Constitution  was  violated  by 
the  act,  and  that  it  was  not  antagonistic  to  the  fourteenth 
amendment  of  the  federal  Constitution,  nor  to  any  provi- 
sion of  that  instrument  protecting  vested  or  contract  rights. 

The  law  was  sustained  upon  the  ground  that  natural  gas 
is  an  inflammable,  explosive,  and  dangerous  substance,  and 
that  the  enactment  of  the  statute  in  question  was  a  reason- 
able exercise  of  the  police  power  of  the  State  for  the  pro- 
tection of  the  persons  and  property  of  its  inhabitants.  The 
injuries  against  which  the  statute  attempts  to  provide  are 
those  resulting  from  the  peculiar  and  dangerous  character- 
istics of  the  gas.  In  the  case  before  us,  it  is  not  alleged  that 
any  injury  from  this  cause  is  threatened  or  apprehended. 
Neither  is  it  shown  that  the  appellants  sustain,  or  will  sus- 
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tain,  any  special  injury  different  from  that  which  may  be 
inflicted  upon  the  public  generally  by  reason  of  the  vio- 
lation of  the  act  of  1891,  by  the  appellee.  In  other  words, 
the  complaint  fails  to  show  a  special  injury  to  the  appel- 
lants, peculiar  to  themselves,  aside  from,  and  independent 
of,  the  general  injury  to  the  public.  High  on  Injimctions, 
§522,  and  cases  cited  in  note  2. 

For  these  reasons,  the  complaint  in  this  action  must  be 
held  insufficient,  and  the  court  below  committed  no  error 
in  sustaining  a  demurrer  thereto. 

Judgment  affirmed. 


Meter  et  al.  v.  Meyer.  

166   6601 

[No.  18,862.    Filed  December  12,  1900.]  I6e_^| 

Appeal  and  Error. — Joint  Astignment  of  Error. — A  joint  assign-    jios  331 
ment  of  error  based  upon  the  action  of  the  court  in  overruling  a 
motion  for  a  new  trial  cannot  be  considered  on  appeal,  where  the 
only  motion  for  a  new  trial  appearing  in  the  record  was  the  sole  and 
separate  motion  of  one  of  the  appelUmts. 

From  the  Porter  Circuit  Court.     Affirmed. 

A.  D.  Bartholomew,  for  appellants. 
Orant  Crumpacker,  E.  D.  Crumpacker,  N,  L,  Agnew  and 
D,  E.  Kelly,  for  appellee. 

« 

Hadley,  J. — Appellee,  as  plaintiff,  in  his  suit  to  con- 
test the  will  of  Heinrich  W.  Meyer,  made  appellant,  Mar- 
garetha  Meyer,  and  ten  others,  defendants,  alleging  that 
said  defendants  were  all  beneficiaries  under  said  will.  Ver- 
dict and  judgment  that  the  will  was  void  and  that  the  pro- 
bate thereof  be  annulled.  Margaretha  Meyer  filed  her  sepa- 
rate motion  for  a  new  trial,  which  was  overruled,  to  which 
ruling  she  excepted.  In  this  court  the  only  error  assigned  is 
in  the  following  words :  "Margaretha  Meyer,  Harry  Rob- 
ert Meyer  [Nine  other  names  follow.],  appellants,  v.  Chris- 
tian Meyer,  appellee.  The  appellants  say  that  there  13 
manifest  error  in  the  proceedings  and  judgment  in  said 
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cause,  and  they  specially  assign  the  following:  The  court 
erred  in  overruling  appellants'  motion  for  a  new  trial." 

The  only  motion  for  a  new  trial  that  appears  in  the 
record  is  the  sole  and  separate  motion  of  Margaretha  Meyer. 
Her  codef endants  not  having  participated  in  the  request  ion 
a  new  trial  cannot  be  heard  to  complain  that  the  motion 
was  not  granted.  The  error  assigned  is  joint  and  not  the 
separate  assignment  of  Margaretha  Meyer. 

It  is  a  well  settled  rule  of  appellate  procedure  that  a  joint 
assignment  of  error  must  be  good  as  to  all  who  unite  in  it, 
or  it  will  be  good  as  to  none.  Ewbank's  Manual,  §138; 
Elliott's  App.  Proc,  §318;  Earhart  v.  Farmers,  etc.,  Co., 
148  Ind.  79. 

Judgment  affirmed. 


Wilson  v.  Carrico. 

]^  ^  r^o.  19,184.    Filed  I>ecember  12,  1900.] 

j^  ^  Dkeds. — Taxes. —  Redemption. —  Quieting  Title. —  Grantor  oonveyed 
155  1^  certain  real  estate,  retaining  a  life  interest  therein.  Two  years 
ifis  am       thereafter  he  conveyed  the  same  real  estate  to  appellee,  subject  to 


155      570i 


a  life  estate,  binding  appellee  to  make  repairs  and  pay  taxes.  The 
166  333|  former  grantee  conveyed  the  real  estate  to  appellant,  who  never  had 
possession  of  the  land,  but  paid  the  taxes  thereon  for  ten  years, 
when  he  allowed  same  to  become  delinquent,  and  furnished  his 
brother  with  money  to  purchase  same  at  tax  sale,  which  he  did,  and 
took  the  title  in  his  own  name,  and  afterward  conveyed  the  land  to 
appellee,  returning  part  of  the  purchase  money  to  appellant  All  of 
the  deeds  were  duly  recorded  within  the  time  allowed  by  law  except 
the  deed  to  appellee,  which  was  not  recorded  for  sixteen  years.  The 
original  grantors  retained  possession  of  the  real  estate  until  a  short 
time  before  appellant  brought  suit  to  quiet  title.  Heldt  that  the  tax 
sale  and  deed  vested  the  title  in  appellee,  and  that  the  same  could 
not  be  assailed  by  appellant,  pp.  671576. 
Appeal  and  ERROR.—Evidence.  —Available  error  cannot  be  predicated 
upon  the  action  of  the  court  in  excluding  evidence,  where  the  offer 
to  prove  was  not  made  until  after  the  objection  was  made  and  sus- 
tained,   p.  671. 

From  the  Sullivan  Circuit  Court.     Affirmed, 


^ 
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« 

John  8.  Bays,  for  appellant. 
John  T.  Hays,  for  appellee. 

MoNKs^  J. — ^Action  by  appellant  against  appellee  to  re- 
cover possession  of  and  quiet  title  to  the  real  estate  de- 
scribed in  the  complaint.  This  is  the  second  appeal  by 
appellant.     Wilson  v.  Carrico,  140  Ind.  633. 

The  errors  assigned  call  in  question  each  conclusion  of 
law  and  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial. 

It  appears  from  the  special  finding  that  Bazzle  Carrico 
was  the  owner  in  fee  simple  of  the  lands  in  controversy. 
On  November  18,  1867,  Bazzle  Carrico  and  wife,  for  a  con- 
sideration of  $150',  executed  a  deed  conveying  said  lands  to 
Elza  Carrico,  subject  to  the  life  estate  of  the  grantors. 
November  5,  1869,  said  Bazzle  Carrico  and  wife  executed 
a  deed  for  the  same  lands  to  appellee,  subject  to  the  life 
estate  of  the  grantors.  This  deed  was  made  subject  to  the 
following  condition  contained  therein:  "The  aforesaid 
Benjamin  Carrico  binds  himself  to  keep  the  land  and  farm 
in  good  repair,  and  to  pay  the  customary  rent  and  the  tax 
on  the  land  from  this  date,  and  furnish  fire-wood,  and  do 
milling  and  other  necessary  favors  that  the  old  people  may 
need."  On  March  9,  1870,  Elza  Carrico  and  wife,  for  a 
consideration  of  $150,  executed  a  deed  for  said  lands  to  ap- 
pellant, subject  to  the  life  estate  of  Bazzle  Carrico  and 
wife.  Elia  Carrico  and  wife  were  living  with  Bazzle  Car- 
rico, the  father  of  said  Elza,  on  November  18,  1867,  when 
said  deed  was  executed  to  said  Elza.  At  the  time  of  the 
execution  of  said  deed  by  Elza  Carrico  and  wife  to  appellant 
said  Elza  and  wife  had  removed  from  Sullivan  county, 
where  they  resided  when  said  deed  was  made,  and  appellee 
was  then  in  possession  of  said  lands.  Bazzle  Carrico  re* 
mained  upon  and  occupied  said  real  estate,  until  his  death 
on  September  6,  1872,  and  his  wife  remained  upon  and  oc- 
cupied said  real  estate  thereafter  until  her  death  on  Janu- 
ary 11, 1892.    Appellant  never  had  possession  of  said  lands. 
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but  paid  the  taxes  thereon  from  1870  to  1880.  During  the 
year  1881,  and  at  all  times  since,  appellant  has  been  a  non- 
resident of  the  State,  having  resided  in  the  states  of  Kan- 
sas and  Tennessee.  In  1880,  by  advice  of  counsel,  appel- 
lant did  not  pay  the  taxes  for  1881  and  1882,  and  the  same 
became  delinquent.  In  1883  said  real  estate  was  sold  for 
said  delinquent  taxes  by  the  treasurer  of  Sullivan  coimty  to 
Edgar  T.  Wilson,  a  brother  of  appellant,  for  $35,  which 
sum  was  furnished  by  appellant  to  his  brother  to  purchase 
said  real  estate  at  said  tax  sale.  That  said  real  estate  was 
not  redeemed  from  said  tax  sale  at  any  time,  and  after- 
wards, on  March  24,  1885,  the  auditor  of  said  county  exe- 
cuted a  deed  for  said  real  estate  to  said  Edgar  T.  Wilson, 
which  was  duly  witnessed  by  the  county  treasurer,  and  duly 
acknowledged  and  recorded.  Afterwards,  on  May  28,  1886, 
said  Edgar  T.  Wilson  and  wife,  without  the  knowledge  of 
appellant  executed  a  quitclaim  deed  for  said  real  estate  to 
appellee,  in  consideration  of  which  appellee  paid  said 
grantor  $60,  which  sum  said  Edgar  T.  Wilson  paid  to  appel- 
lant who  still  retains  the  same.  That  all  of  the  deeds  men- 
tioned were  duly  recorded  within  the  time  fixed  by  law,  ex- 
cept the  deed  from  Bazzle  Carrico  and  wife  to  appellee, 
which  was  not  recorded  until  sixteen  years  after  its  execu- 
tion. Appellant  has  never  executed  any  deed  for  said  real 
estate  to  any  one,  but  has  continuously  claimed  to  own  the 
same  since  he  received  the  deed  for  said  real  estate  from 
Elza  Carrico  and  wife. 

This  action  was  commenced  March  8,  1893.  The  final 
judgment  which  followed  the  conclusions  of  law  was  that 
appellant  take  notliing  by  this  suit,  and  that  appellee  re- 
cover from  appellant  his  costs.  It  is  first  insisted  by  appel- 
lant that  he  is  entitled  to  recover  on  the  facts  found,  and 
that,  therefore,  the  conclusions  of  law  are  erroneous.  Ap- 
pellant must  recover,  if  at  all,  upon  the  strength  of  his  own 
title. 

None  of  the  deeds  executed  by  Bazzle  Carrico  and  wifQ 
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purported  to  give  the  grantee  therein  any  right  to  possession 
until  after  his  death.    The  first  time  that  the  grantee  in  any 
of  said  deeds  was  entitled  to  possession  of  the  real  estate 
therein  described  was  after  the  death  of  said  grantor's  wife 
in  1892.     The  deed  executed  to  Elza  Carrico  in  1867  was 
valid,  and  conveyed  to  him  the  real  estate  in  controversy, 
subject  to  the  life  estate  of  the  grantors.  Appellee  had  con- 
structive if  not  actual  notice  of  this  deed,  for  the  reason 
that  it  was  duly  recorded  within  the  time  required  by  law. 
It  follows,  therefore,  that  the  deed  made  in  1869  to  appellee 
for  said  real  estate,  subject  to  the  life  estates  of  the  grantors, 
conveyed  no  title  therein  to  appellee,  for  the  reason  that  the 
real  estate  described  had  been  conveyed  to  Elza  Carrico  in 
1867.     The  condition  subsequent  contained  in  the  deed  to 
appellee,  that  he  should  keep  said  land  in  good  repair  and 
pay  the  taxes  thereon,  was,  therefore,  without  any  considera- 
tion.   It  is  true  that  the  finding  shows  that  appellee  was  in 
possession  of  said  real  estate  on  the  day  Elza  C^arrico  and 
wife  executed  a  deed  therefor  to  appellant,  but  when,  how,  or 
under  whom  appellee  held  possession  is  not  stated;  it  is 
also  found  that  Bazzle  Carrico  lived  upon  and  occupied  said 
real  estate  imtil  his  death,  and  that  his  wife  lived  upon  and 
occupied  said  real  estate  until  her  death.    There  is  no  find- 
ing, however,  that  appellee  was  in  possession  of  said  real 
estate  when  said  taxes  became  delinquent,  or  when  the  land 
was  sold  for  delinquent  taxes,  or  when  he  received  the  quit- 
claim deed  therefor  from  Edgar  T.  Wilson  and  paid  him  the 
consideration  therefor,  or  that  he  was  imder  any  duty  or 
obligation  to  any  one  to  pay  said  taxes  at  that  time. 

Appellant  having  the  burden  of  proof,  nothing  in  his 
favor  can  be  added  by  inference  or  intendment.  The  duty, 
if  any,  of  the  life  tenants  to  pay  the  taxes  on  said  land  rested 
upon  Bazzle  Carrico  and  wife,  who  were  the  owners  thereof. 
Appellee  was  imder  no  obligation  or  duty  to  appellant  to 
pay  the  taxes  on  said  land.  He  had  a  legal  right  to  pur- 
chase the  same  at  tax  sale  or  otherwise.    The  tax  sale  and 
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deed  to  Edgar  T.  Wilson  were  made  under  the  tax  law  of 
1881,  and  the  tax  deed,  therefore,  prima  facie  vested  in 
him  a  good  and  valid  title  to  said  land  {Doran  v.  Lupton, 
154  Ind.  396,  Richard  v.  Carrie,  145  Ind.  49),  and  the 
quitclaim  deed  from  said  Wilson  to  appellee  vested  in  ap- 
pellee the  same  kind  of  title.  It  is  true^  that  it  is  found  that 
appellant  furnished  his  brother,  Edgar  T.  Wilson,  the 
money  to  purchase  said  land  at  tax  sale,  and  that  appellant 
received  the  money  paid  by  appellee  for  said  quitclaim 
conveyance  to  him,  but  it  is  not  found  that  appellee  had  any 
notice  or  knowledge  of  said  facts.  His  rights  were  the 
same  as  if  Edgar  T.  Wilson  had  purchased  said  land  with 
his  own  money  and  on  his  own  account.  Under  the  facts 
found,  the  conveyance  of  said  real  estate  by  Edgar  T.  Wil- 
son, who  held  the  tax  deed  therefor,  to  appellee,  was  not  a 
payment  by  appellee  of  the  delinquent  taxes  for  which  the 
land  was  sold,  or  a  redemption  by  him  from  said  tax  sale. 

It  is  clear  that  appellant  cannot  assail  the  title  appellee 
holds  under  said  tax  deed,  so  long  as  he  retains  the  purchase 
money  paid  by  appellee.  It  is  evident  that  no  conclusions 
of  law  could  have  been  correctly  stated  upon  the  facts  found 
that  would  have  entitled  appellant  to  recover  in  this  action. 

It  is  next  insisted  by  appellant  that  the  special  findings 
are  not  sustained  by  sufficient  evidence,  and  arc  contrary 
to  law.  One  of  the  reasons  given  for  this  contention  is  that 
the  evidence  of  Edgar  T.  Wilson  shows  that  appellee  merely 
intended  "to  release  said  land  from  the  tax  deed  to  pay  the 
delinquent  taxes".  The  evidence  relied  upon  is  in  substance 
as  follows:  "Ben  Carrico  [appellee]  proposed  to  pay  me 
back  the  purchase  money  with  interest  and  cost  added.  He 
paid  me  back  the  principal  with  interest  and  the  penalty, 
and  I  released  my  claim,  and  that  was  all  there  was  of  it. 
I  made  the  deed  so  as  to  release  all  my  claim,  and  got  $60 
for  it,  and  sent  a  part  to  my  brother,  and  paid  the  other  on 
expenses  here.  I  was  acting  for  my  brother,  doing  business 
for  him."     This  evidence  falls  far  short  of  showing  a  re- 
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demption  of  the  land  from  tax  sale^  or  that  it  was  intended 
by  said  transaction  merely  to  pay  the  delinquent  taxes  on 
said  land.  Said  evidence  considered  in  connection  with 
said  deed  executed  by  Edgai*  T.  Wilson  and  wife  to  appel- 
lee shows  a  sale  and  conveyance  of  a  prima  facie  good  and 
valid  title  to  said  real  estate. 

What  we  have  said  concerning  the  correctness  of  the  con- 
clusions of  law  disposes  of  all  the  other  reasons  urged  by 
appellant  in  support  of  the  contention  that  the  evidence  is 
not  sufficient  to  sustain  the  findings  and  that  the  same  are 
contrary  to  law. 

The  exclusion  of  evidence  offered  by  appellant  is  com- 
plained of  as  error.  The  bill  of  exceptions  shows  in  eacli 
instance  that  counsel  for  appellant  propounded  a  question 
to  the  witness,  that  appellee  by  counsel  objected,  and  the 
court  sustained  the  objection.  After  this  adverse  ruling  by 
the  court,  counsel  for  appellant  made  his  offer  to  prove, 
which  was  refused  by  the  court,  and  there  was  an  exception 
by  appellant.  It  is  established  in  this  State  that  such  pro- 
cedure raises  no  question  as  to  the  admissibility  of  the  pro- 
posed testimony.  The  reason  therefor  is  fully  stated  in 
Gunder  v.  Tihhitts,  153  Ind.  591,  607,  608.  The  following 
cases  declare  the  same  rule:  Shenkenberger  v.  State,  164 
Ind.  630,  634,  635,  and  cases  cited ;  Siple  v.  State,  154  Ind. 
647,  651,  652,  and  cases  cited;  Whitney  v.  State,  15*4  Ind. 
673,  579,  580,  and  cases  cited ;  Deal  v.  State,  140  Ind.  354, 
871,  372,  and  cases  cited ;  Jvdy  v.  CitizeUy  101  Ind.  18,  22. 

Judgment  affirmed. 


Mark  v.  North,  Admikistrator,  etc.  

1»   576 
[No.  18,917.    Filed  June  09,  1900.    Rehearing  denied  Dec.  12, 1900.]   ^  ^ 
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Appeals. — Dtoedenttt  Estates, — An  action  by  an  administrator  to  re-    167  462 


cover  poeseasion  of  the  assets  of  the  estate  is  not  an  action  growing  ||^  676 
out  of  the  settlement  of  the  estate  within  the  meaning  of  §§2609,  J155  575 


2610  Bums  1894,  requiring  appeals  in  such  cases  to  be  perfected  |1^  628 
within  thirty  days,  but  belongs  to  the  general  class  of  actions,  and 
is  governed  by  §645  Bums  1894  as  to  appeals,    p.  677, 
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Landlord  and  Tenant.  —Lecue,  —Decedentt^  Estates.  —Courts.  —Juris- 
diction— A  lease  of  lands  for  a  term  of  years  is  personal  property, 
the  title  to  which,  upon  the  death  of  the  holder,  passes  to  his  ad- 
ministrator, and  an  action  may  be  brought  by  the  administrator  in 
the  county  in  which  defendant  resides  to  set  aside  an  assignment  of 
the  lease  made  by  his  decedent,  regardless  of  the  location  of  the 
leased  premises,    pp.  577,  678. 

Pleadino. — Theory. — ^A  complaint  to  set  aside  an  assignment  of  a 
lease  on  the  ground  of  unsoundness  of  mind  of  assignor  is  not  ren- 
dered bad  because  of  averments  contained  therein  as  to  weakness 
of  mind  and  fraud,    pp.  678,  679. 

Same. — Cancelation  of  Instruments. — Return  of  Consideration. — ^A 
complaint  to  set  aside  an  assignment  of  a  lease  on  account  of  the 
unsoundness  of  the  mind  of  the  assignor,  disclosing  that  assignor, 
after  the  assignment,  went  and  lived  with  assignee  until  her  death, 
is  not  bad  for  failing  to  aver  an  offer  to  restore  to  the  defendant  the 
value  of  the  decedent's  maintenance,  where  it  was  alleged  that  the 
assignment  was  made  wholly  without  consideration,    p.  580. 

Appeal  and  Ebbor. —.ETvidence. — Exceptions.— Offer  to  Prove.— An 
exception  is  not  properly  saved  on  the  ruling  of  the  court  in  exclud- 
ing evidence  where  the  offer  to  prove  was  not  made  until  after  the 
objection  was  made  and  sustained,    pp.  680,  681. 

From  the  Delaware  Circuit  Court.     Affirmed. . 

R.  8.  Gregory,  A.  C.  Silverburg  and  0.  J.  Lotz,  for  ap- 
pellant. 

E.  R.  Templer,  C.  C.  Ball,  J.  N.  Tempter  and  C.  B. 
Templer,  for  appellee. 

Hadley,  J. — The  appellee  as  administrator  of  Amelia 
H.  Luther,  deceased,  brought  this  suit  in  the  Delaware  Cir- 
cuit Court  against  the  appellant,  a  resident  of  Delaware 
county,  to  set  aside  the  assignment  of  a  lease  held  by  the  de- 
cedent as  lessee  for  a  term  of  years  on  three  camp  meeting 
lots  owned  by  the  Indiana  Association  of  Spiritualists,  for 
which  she  had  agreed  to  pay  $5  per  annum  rent,  situate  in 
Madison  county,  and  also  the  assignment  of  two  promissory 
notes  and  mortgage  securing  one  of  the  same  on  real  estate 
situate  in  Marion  county,  for  imsoundness  of  mind,  fraud 
and  imdue  influence.  Demurrer  to  the  complaint  was  over- 
ruled.   Trial  upon  the  general  issue ;  finding  and  judgment 
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for  the  plaintiff.  The  errors  assigned  call  in  question  the 
jurisdiction  of  the  court  over  the  subject-matter  of  the 
action,  the  sufficiency  of  the  complaint,  and  the  action  of  the 
court  in  overruling  appellant's  motion  in  arrest  of  judgment 
and  for  a  new  trial. 

We  are  first  confronted  with  appellee's  motion  to  dismiss 
the  appeal  for  the  reason  that  the  transcript  was  not  filed 
in  this  court  within  thirty  days  after  the  filing  of  the  appeal 
bond  as  required  by  §§2609,  2610  Bums  1894,  §§2454, 
2455  Homer  1897.  The  transcript  was  filed  in  this  court 
within  one  year  from  final  judgment  but  not  within  thirty 
days  from  the  filing  of  the  appeal  bond. 

The  statutes  relied  upon  in  this  motion  are  special  provi- 
sions prescribing  the  procedure  in  the  settlement  of  dece- 
dents' estates  and  apply  only  where  probate  jurisdiction  is 
being  exercised,  and  not  to  appeals  in  actions  authorized  by 
the  code.  Koons,  Adm.,  v.  Mellett,  121  Ind.  585,  590,  7 
L.  R.  A.  231 ;  Wdher,  Adm,,  v.  Steele,  121  Ind.  436,  445 ; 
Mas(m  V.  Roll,  Ex.,  130  Ind.  260. 

This  action  by  the  administrator  to  recover  the  possession 
of  assets  of  the  estate,  taken  from  the  decedent  by  the  al- 
leged wrongful  act  of  the  defendant,  did  not  "grow  out  of  a 
matter  connected  with  the  settlement  of  a  decedent's  estate" 
and  its  prosecution  did  not  invoke  the  exercise  of  probate 
jurisdiction,  but  it  belongs  to  that  general  class  of  actions 
authorized  by  the  code  and  might  have  been  brought  in  any 
county  and  in  any  circuit  or  superior  court  of  the  State 
where  the  defendant  resided  {Heller  v.  Clark,  Adm.,  103 
Ind.  591)  ;  and  is  governed  by  §645  Bums  1894,  §633 
Homer  1897. 
.  It  is  argued  that  since  the  lease  was  on  lands  in  Madison 
county  and  the  mortgage  on  lands  in  Marion  county,  the 
circuit  court  of  Delaware  county  had  no  jurisdiction  of  the 
subject-matter  of  the  action.  We  think  otherwise.  A  lease 
of  lands  for  a  term  of  years  is  personal  property,  the  title  to 
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which,  upon  the  death  of  the  holder,  passes  to  the  adminis- 
trator, and  not  to  the  heirs.  Smith  v.  DoddSy  35  Ind.  452, 
456;  Schee  v.  Wiseman,  79  Ind.  389,  392;  Cunningham 
V.  Baxley,  96  Ind.  367,  369. 

There  can  be  no  question  about  the  character  of  the  notes 
and  mortgage.  An  administrator  succeeds  to  the  title  of  his 
decedent  in  all  personal  property  owned  at  the  time  o£ 
death.  Section  2446  Burns  1894,  §2291  Homer  1897, 
confers  upon  an  administrator  full  power  to  maintain  any 
suit,  in  any  court  of  competent  jurisdiction,  for  the  recovery 
of  possession  of  any  personal  property  of  the  estate.  Sec- 
tion 314  Bums  1894,  §312  Homer  1897,  provides  that  all 
actions  except  those  before  specified  shall  be  brought  in  the 
county  where  the  defendants  or  one  of  them  resides.  This 
action  was  brought  in  the  county  where  the  estate  is  pend- 
ing, where  the  assignment  complained  of  was  made,  where 
the  defendant  resides,  and  where  she  holds  in  possession  the 
property  in  controversy. 

The  gist  of  the  action  is  to  recover  the  possession  of  per- 
sonal property,  assets  of  the  estate.  The  ownership  of  the 
chattels  is  the  real  question.  The  validity  of  the  assignment 
is  an  incident.  In  no  sense  does  the  action  affect  the  in- 
tegrity of  the  lease  and  mortgage  themselves,  or  the  rights 
of  the  lessor  and  mortgagor.  The  Delaware  Circuit  Court 
had  jurisdiction.  Tyler  v.  Wilkerson,  20  Ind.  473 ;  Oal- 
entine  v.  Wood,  Adm.y  137  Ind.  532,  536. 

The  sufficiency  of  the  complaint  to  state  a  cause  of  action 
is  challenged  by  demurrer  and  by  motion  in  arrest  of  judg- 
ment. Among  a  large  amount  of  historical  and  useless 
matter,  it  is  alleged  in  the  complaint  that  the  plaintiff's 
decedent  "on  the  15th  day  of  November,  1897,  assigned  and 
delivered,  wholly  without  consideration,  to  the  defendant" 
the  certain  notes,  mortgage,  and  lease,  and  that  at  the  time 
of  said  assignment  "the  said  Amelia  H.  Luther  was  an  old 
woman,  feeble  in  body  and  of  unsound  mind,  and  incapable 
of  managing  her  estate  and  of  making  a  contract,  as  the  de- 
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fendant  then  well  knew  and  long  had  well  known,  and  the 
Baid  Amelia  continued  from  the  time  of  making  said  as- 
signment to  the  time  of  her  death  a  person  of  unsound  mind 
and  incapable  of  entering  into  a  contract  or  of  managing 
her  estate,  as  the  defendant  well  knew  and  still  well  knows." 

The  complaint  also  abounds  with  averments  of  weakness 
of  mind  and  fraud.  And  notice  of  disaffirmance  by  the 
plaintiff  in  his  representative  capacity,  on  the  ground  of 
the  mental  unsoundness  of  his  decedent,  is  also  alleged. 
The  only  question  presented  by  the  demurrer  and  by  the 
record  is:  Does  the  complaint  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ? 

The  objection  that  the  complaint  does  not  count  upon  any 
definite  and  certain  theory  is  without  substantial  merit. 
The  complaint  is  clearly  grounded  upon  the  unsoundness  of 
mind  of  the  decedent  and  unquestionably  states  a  good  cause 
of  action  upon  that  ground ;  and  the  averments  of  weakness 
of  mind  and  fraud,  even  if  sufficient  to  state  another  cause 
of  action  upon  this  ground,  will  not  accomplish  the  over- 
throw of  the  former. 

A  complaint  is  good  upon  demurrer  for  insufficient  facts, 
if  from  all  its  averments  it  states  a  single  good  cause  of 
action.  It  is  still  good  if  it  states  a  dozen.  If  the  defend- 
ant had  been  in  doubt,  before  trial,  as  to  the  theory  of  the 
complaint,  it  would  then  have  been  an  easy  matter  to  clear 
the  doubt  away  by  a  demurrer  for  misjoinder  or  by  a  mo- 
tion to  separate  into  paragraphs;  and  her  failure  to  do 
either  removes  all  just  ground  for  complaint. 

It  was  alleged  in  the  complaint  that  Mrs.  Luther  had  for 
many  years  been  an  ardent  believer  in  spiritualism  and  a 
public  lecturer  of  national  repute  upon  spiritualistic  sub- 
jects; and  the  defendant,  professing  herself  to  be  a  spirit- 
ualist and  a  medium,  and  an  acquaintance  and  friend  of 
Mrs.  Luther,  by  certain  specified  false  and  fraudulent  rep- 
resentations, induced  Mrs.  Luther  to  make  the  said  assign- 
ment of  the  notes,  mortgage,  and  lease,  and  to  deed  to  de- 
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f endant  certain  real  estate  and  to  quit  the  home  which  she 
then  had  with  a  granddaughter  and  go  with  the  defendant 
and  make  her  home  with  the  latter  for  the  remainder  of  her 
life  and  to  receive  from  defendant  care  and  maintenance 
and  protection  against  evil  influences ;  that^  being  so  induced 
by  the  defendant,  Mrs.  Luther  removed  to  the  defendant's 
home,  taking  with  her  all  her  personal  belongings,  and  on 
November  15,  1897,  pretended  to  execute  said  assignment 
and  deed  and  continued  to  live  with  the  defendant  to  the 
26th  day  of  December  following,  when  she  died. 

Appellant  further  insists  that  the  complaint  is  bad  for 
want  of  an  averment  that  the  plaintiff  had  tendered  or 
offered  to  restore  to  the  defendant  the  value  of  the  decedent's 
maintenance  from  November  15th  to  December  26th. 

Under  the  positive  averment  that  said  assignment  was 
made  wholly  without  consideration,  we  think  the  allegations 
of  the  complaint,  with  respect  to  the  decedent's  going  to 
and  remaining  with  the  defendant  till  her  death,  must  be 
construed,  not  as  stating  a  consideration  received  for  the 
assignment,  but  merely  as  setting  forth  a  part  of  the  scheme 
pursued  by  the  defendant  to  bring  and  keep  the  decedent 
subject  to  her  will;  and  can  not  therefore  be  considered  as 
going  to  the  merits  of  the  complaint. 

Appellant  complains  of  the  ruling  of  the  court  in  ex- 
cluding certain  testimony  by  Dr.  Whitney.  The  record 
shows  the  following:  "Q.  Have  you  ever  had  any  talk 
with  her  (Mrs.  Luther)  about  her  business  or  property? 
If  so,  tell  the  court  what  it  was  and  what  was  said."  To 
which  question  the  plaintiff  objected  and  the  court  sustained 
the  objection.  "To  which  ruling  of  the  court  the  defend- 
ant at  the  time  excepted."  After  having  entered  her  ex- 
ception to  the  ruling  of  the  court,  the  defendant  proceeded 
to  state  the  facts  she  proposed  to  elicit  by  the  question ;  and 
the  record  proceeds :  "To  which  the  plaintiff  objects.  There- 
upon the  court  sustained  the  plaintiff's  objection,  to  which 
ruling  of  the  court  the  defendant  by  counsel  at  the  time 
excepted." 
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The  precise  question  arising  here  was  before  the  court 
in  Gunder  v.  TibbitSy  153  Ind.  691,  at  page  607,  where  it 
wa8  held,  following  many  decisions  of  this  court  there  cited, 
that  such  procedure  presents  no  question  for  review.  The 
principle  is  this:  When  objection  is  made  to  a  question,^ 
it  forms  an  issue  upon  the  propriety  of  the  question, 
and  when  the  court  rules  upon  the  issue  thus  formed  the 
incident  is  closed.  A  subsequent  offer  to  prove  goes  for 
nothing  because  the  question  is  no  longer  open.  To  make 
an  offer  to  prove  effective,  it  should  follow  immediately 
after  the  adversary's  objection,  and  before  the  court  has 
ruled.  When  thus  timely  made,  it  enables  the  court  to  rule 
advisedly  upon  the  pending  question ;  and  when  postponed 
until  after  the  ruling,  it  can  serve  no  useful  purpose,  and 
presents  no  question  for  further  consideration.  See,  also, 
Binkenberger  v.  Meyer,  ante,  152;  Whitney  v.  State,  154 
Ind.  573,  and  cases  cited. 

We  find  no  available  error  in  the  record.     Judgment 
a£5rmed.     Baker,  C.  J.,  did  not  participate. 


The  Second  National  Bank  of  Akron,  Ohio,  v. 
The  Midland  Steel  Company. 

[No.  19,320.    Filed  December  13,  1900.]  hSt  Wl 

Bnxs  AND  Notes. — Signatures. — Evidence. — In  an  action  against  a  ui«£  673 
corporation  bj  an  indorsee  on  a  promissory  note  it  appeared  that  >' 
the  name  of  the  corporation  was  printed  at  the  head  of  the  note» 
and  tliat  the  note  was  signed  by  an  individual  with  the  word 
"  President  '*  following  the  name.  The  complaint  alleged  that  the 
person  who  signed  the  note  was  the  president  of  the  company ;  that 
the  note  was  executed  by  the  company,  through  such  person  as 
president,  for  a  debt  owing  by  the  company  to  the  payee,  and  that 
the  payee  accepted  the  same  as  the  note  of  the  company.  Heldt  that 
extrinsio  evidence  was  admissible  to  explain  the  instrument. 

From  the  Delaware  Circuit  Court.     Reversed, 

C.  S.  CobbSj  Rollin  Warner  and  A.  W.  Brady,  for  appel- 
lant. 

/.  W.  Ryan,  W.  A.  Thompson,  W.  A,  Ketcham,  B.  K. 
Elliott,  W.  F.  Elliott  and  F.  L.  Littleton,  for  appellee. 
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DowLiNG,  C.  J.  — This  case  was  transferred  to  this  court 
by  the  order  of  the  Appellate  Court. 

The  appellant,  an  indorsee,  sued  the  appellee  upon  a 
promissory  note  of  which  the  following  is  a  copy:  "Mid- 
land Steel  Company.  Muncie, '  Ind.,  April  13,  1896. 
Three  months  after  date,  we  promise  to  pay  to  the  order  of 
the  Muncie  Land  Company  $2,000,  value  received,  nego- 
tiable and  payable,  without  defalcation  or  discount,  at 
Union  National  Bank,  Pittsburg,  Pa.,  with  interest  at  six 
per  cent,  per  annum.    R.  J.  Beatty,  President.'^ 

The  complaint  was  in  seven  paragraphs.  The  first  al- 
leged, in  general  terms,  that  the  appellee  executed  the  note 
sued  on.  The  second  averred  that  the  appellee  executed  the 
said  note  through  one  E.  J.  Beatty,  who  was  at  the  time  the 
president,  general  agent,  and  general  manager  of  the  appel- 
lee, and  who,  in  executing  the  note,  acted  by  appellee's  au- 
thority, and  on  its  behalf,  as  such  president,  etc.,  and  not 
personally ;  that  the  sole  consideration  of  said  note  was  a  debt 
of  $2,000  then  due  from  and  owing  by  the  appellee,  alone, 
to  the  Muncie  Land  Company,  which  indorsed  said  note  to 
the  appellant.  The  third  paragraph  charged  that  the  appel- 
lee executed  said  note  by  the  name  of  R.  J.  Beatty,  presi- 
dent. The  fourth  paragraph  stated  that  the  appellee  had 
adopted  and  used  as  its  name  in  the  execution  of  negotiable 
promissory  notes,  etc.,  the  name  of  R.  J.  Beatty,  president, 
and  by  that  name  executed  the  note  mentioned  in  the  com- 
plaint. The  allegation  of  the  fifth  paragraph  was  that  the 
appellee  executed  the  note  under  the  name  of  R.  J.  Beatty, 
president,  and  that  the  note  so  executed  was  received,  and 
accepted  by  the  appellant  as  the  note  of  the  appellee.  The 
sixth  paragraph  is  the  same  as  the  fifth  with  the  additional 
averments,  however,  that  the  note  was  executed  for  a  debt 
due  and  owing  from  the  appellee  to  the  Muncie  Land  Com- 
pany, and  for  no  other  consideration;  that  said  noto  was 
executed  by  the  appellee  through  one  R.  J.  Beatty,  who  was, 
at  the  time,  the  president,  general  agent,  and  general  man- 
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ager  of  the  appellee,  who  acted  by  authority  of  the  appellee, 
on  its  behalf,  as  its  president,  etc.,  and  not  personally ;  and 
that  when  the  Muncie  Land  Company  indorsed  and  de- 
livered said  note  to  appellant,  it  notified  appellant  that  said 
note  was  the  note  of  the  appellee  executed  under  the  name 
of  R.  J.  Beatty,  president,  and  that  appellant  received  it  as 
such  note  of  the  appellee,  and  not  otherwise.  The  seventh 
paragraph  avers  that,  on  the  day  of  the  execution  of  the 
note  sued  on,  and  long  prior  thereto,  the  appellee  had 
adopted  and  used  in  the  execution  of  its  notes,  drafts,  etc., 
the  name  of  R.  J.  Beatty ;  that,  on  said  day,  the  appellee, 
by  the  description  of  "R.  J.  Beatty,  president,"  executed  to 
the  Muncie  Land  Company  the  said  note,  whereby  it,  the 
said  appellee,  promised  to  pay  said  Land  Company,  three 
months  thereafter,  $2,000,  with  interest,  etc.^  and  that  the 
Muncie  Land  Company  received  and  accepted  the  same  as 
the  note  of  the  appellee,  and  of  no  other  person ;  that  said 
note  was  given  and  executed  for  a  debt  of  $2,000,  owing 
from  the  appellee  to  the  Muncie  Land  Company,  and  for  no 
other  consideration;  that  the  said  note  was  executed  by 
the  appellee,  through  one  R.  J.  Beatty,  who  was  the  pres- 
ident, general  agent,  and  general  manager  of  the  appel- 
lee, and  who  acted  by  the  authority  of  the  appellee  and  on  its 
behalf  in  executing  said  note  as  such  president,  agent,  etc., 
and  not  personally,  or  in  any  other  capacity ;  that  said  Beatty 
intemled  to  execute  said  note  in  such  manner  that  it  would 
be  the  note  and  obligation  of  the  Midland  Steel  Company, 
and  of  no  other  person;  that  said  Mimcie  Land  Company 
accepted  said  note  in  the  belief  that  it  was  the  note  and 
obligation  of  the  appellee,  and  not  the  note  of  any  other 
person,  and  that  if  said  note  is  not  the  note  of  the  said  cor- 
poration such  fact  is  due  to  the  mutual  mistake  of  the  said 
R.  J.  Beatty  and  said  Muncie  Land  Company;  that  the 
appellant  accepted  said  note  at  the  time  it  was  indorsed  to 
said  appellant  as  the  note  and  obligation  of  the  appellee,  and 
not  otherwise,  and  that  said  note  should,  if  found  defective, 
be  reformed  so  as  to  express  the  true  intent  of  the  parties. 
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Each  paragraph  avers  the  indorsement  of  the  note  by  the 
Muncie  Land  Company  to  the  appellant.  It  is  also  alleged 
that  by  the  law  of  the  8tat«  of  Pennsylvania,  where  the  said 
note  is  payable^  it  is  negotiable  as  bills  of  exchange  are 
nogotiable,  and  that  no  grace  is  allowed.  A  copy  of  the  note 
is  properly  made  an  exhibit. 

Prayer  for  judgment,  the  reformation  of  the  instrument 
sued  on,  and  all  other  proper  relief.  Demurrers  to  the  sev- 
eral paragraphs  of  the  complaint  were  sustained,  and,  the 
appellant  refusing  to  plead  further,  judgment  was  rendered 
for  appellee.  The  rulings  on  the  demurrers  are  assigned 
for  error. 

Must  the  instrument  set  out  in  the  complaint  be  conclu- 
sively presumed  the  personal  obligation  of  R.  J.  Beatty, 
whose  name  is  subscribed  to  it,  or,  under  proper  averments, 
may  it  be  shown  by  parol  evidence  to  be  the  contract  of  the 
appellee,  the  Midland  Steel  Company  ? 

It  is  irregular  in  form,  and  ambiguous  in  its  terms.  The 
name  of  the  Midland  Steel  Company  is  not  subscribed  to  it, 
neither  does  the  name  of  that  corporation  appear  in  the  body 
of  the  contract.  The  instrument  reads,  "We  promise  to  pay, 
etc.,"  but  the  plural  pronoun  "we,"  in  the  first  person, 
cannot  properly  be  used  by  a  corporation.  The  name  of  the 
company  appears  on  the  instrument  above  the  line  in  which 
are  written  the  place  and  date  of  execution. 

The  signature  to  the  instrument  is  "R.  J.  Beatty,  presi- 
dent.^ It  is  not  stated  of  what  corporation  Mr.  Beatty  is 
president,  or  on  whose  behalf,  or  as  whose  agent  he  signs  the 
paper.  The  words  *we  promise  to  pay,^  are  not  gramatic- 
ally  correct,  if  it  is  understood  that  Beatty  is  the  sole 
promisor. 

Men  do  not  usually  describe  themselves  as  president,  sec- 
retary, treasurer,  trustee,  or  agent,  when  signing  their  per- 
sonal contracts  by  which  they  intend  to  bind  themselves  aa 
individuals.  If  negotiable  paper  executed  in  this  manner 
may  be  shown  by  proof  of  extrinsic  circumstances  to  be  the 
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contract  of  a  corporation,  or  of  any  unnamed  principal, 
then  it  may  be  suggested  that  an  indorsee  of  such  instru- 
ment might  be  left  in  doubt  as  to  the  identity  of  his  debtor. 
On  the  other  hand,  it  may  be  said  that  if  the  description  of 
the  person  signing  the  paper  must  be  disregarded,  and  if  the 
instrument  is  to  be  conclusively  presumed  the  contract  of  the 
person  whose  name  is  subscribed  to  it,  then,  in  many  case9> 
the  person  so  signing  would  find  himself  personally  liable 
for  the  debt  of  another,  while  the  holder  of  the  instrument 
might  discover  in  an  action  upon  it  that,  instead  of  having, 
as  he  supposed,  the  obligation  of  a  solvent  corporation  oi? 
person,  he  held  only  the  personal  note  of  an  irresponsible 
officer  or  agent  of  such  corporation  or  person.  In  the  usual 
course  of  business  in  this  country,  the  addition  of  a  title,  or 
description  of  any  kind  is  not  customary, — indeed,  it  may 
be  said  that  such  addition  or  description  is  never  appended, 
-wheii  men  sign  their  names  to  contracts  by  which  they 
intend  to  bind  themselves  in  their  own  proper  persons,  and 
not  as  the  representatives  of  another.  Again,  it  is  to  be 
observed  that  such  additions  and  descriptions  as  president, 
secretary,  treasurer,  trustee,  agent,  and  the  like,  plainly 
import  a  relation  to  some  other  person,  as  a  principal,  dis- 
tinct from  the  person  subscribing  the  instrument.  Besides, 
the  appearance  of  such  description  of  the  party  signing  th<^ 
instrument  is  sufficient,  in  fact,  to  apprise  the  other  party 
that  the  person  so  signing  his  name  and  describing  himself, 
is  not  the  principal  in  the  transaction,  but,  that  another, 
disclosed  or  undisclosed,  is  the  real  party  in  interest;  or, 
at  least,  such  addition  or  description  is  sufficient,  in  fact,  to 
put  the  other  party  upon  inquiry,  both  as  to  the  identity 
of  the  real  principal  and  the  authority  of  the  agent  to  bind 
him.  We  do  not  mean  to  assert  here,  however,  the  suffi- 
ciency in  law  of  every  such  indication  that  the  paper  is 
executed  in  a  representative  capacity  only. 

The  decisions  in  this  State  upon  the  question  presented 
here  cannot  easily  be  reconciled  or  distinguished.     Among 
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those  holding  that  extrinsic  evidence  is  not  admissible  to 
show  that  a  contract  executed  by  one  who  adds  to  his  signa- 
ture the  words  president,  secretary,  agent,  trustee,  etc.,  is 
not  the  contract  of  the  person  so  signing,  but  the  obligation 
of  another  party  are  the  following:  Prather  v.  Ross,  17 
Ind.  495 ;  Kendall  v.  Morton,  21  Ind.  205 ;  Wiley  v.  Shank, 
4  Blackf .  420 ;  Hears  v.  Graham,  8  Blackf .  144 ;  Hays  v. 
Crutcher,  54  Ind.  260 ;  Williams  v.  Second  Nat.  Bank,  83 
Ind.  237;  WUlson  v.  Nicholson,  61  Ind.  241;  Hayes  v. 
Brubaker,  65  Ind.  27 ;  Avery  v.  Dougherty,  102  Ind.  443 ; 
Hobbs  V.  Cowden,  20  Ind.  310;  Jackson  School  Tp.  v. 
Farlow,  75  Ind.  118,  123. 

A  different  view  seems  to  have  been  taken  in  other  cases. 
Means  v.  Swormstedt,  32  Ind.  87 ;  McHenry  v.  Duffield,  7 
Blackf.  41 ;  Pitman  v.  Kintner,  5  Blackf.  250,  33  Am.  Dec 
330 ;  Kenyon  v.  Williams,  19  Ind.  44 ;  Bingham  v.  Kimball 
17  Ind.  396;  Indiana,  etc.,  R.  Co.  v.  Davis,  20  Ind.  6 
Gaff  V.  Theis,  33  Ind.  307 ;  Vater  v.  Lewis,  36  Ind.  288 
Pearse  v.  Welbom,  42  Ind.  331 ;  Neptune,  Adm.y  v.  Pax 
ton,  Rec,  15  Ind.  App.  284;  Louisville,  etc.,  R.  Co.  v 
Caldwell,  98  Ind.  245 ;  Second  Baptist  Church  v.  Furber 
109  Ind.  492,  496;  Swarts  v.  Cohen,  11  Ind.  App.  20; 
Hunt  V.  Listenberger,  14  Ind.  App.  320. 

In  reviewing  the  cases  in  this  State,  it  will  be  observed 
that  the  court,  while  adhering  to  the  rule  that  the  words 
affixed  to  the  names  of  the  persons  signing  an  instrument 
are  to  be  treated  as  mere  descriptio  personarum,  deprecates 
the  doctrine  as  an  unreasonable  one,  and  holds,  whenever 
possible,  that  when  the  contract  itself  shows  that  the  words 
were  not  merely  descriptive  of  the  person,  they  will  not  be  so 
regarded. 

Many  exceptions  to  the  rule  contended  for  by  the  appel- 
lee in  this  case  are  generally  recognized. 

It  does  not  apply  to  contracts  executed  by  public  officers 
in  the  discharge  of  official  duties.  1  Am.  &  Eng.  Ency.  of 
Law  (2nd  ed.)  1056,  and  cases  cited  in  note  2 ;  Macbeath 
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V.  Haldimand,  1  Dum.  &  East  172;  Sparta  School 
Tp.  V.  Mendell,  138  Ind.  188.  Nor  to  instruments  exe- 
cuted by  bank  officers  on  behalf  of  a  bank.  Bank  of  State, 
V.  Wheeler,  21  Ind.  90;  Board,  etc.,  v.  Butterworth,  17  Ind. 
129 ;  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234,  17  L.  ed. 
534;  Nave  v.  First  Nat  Bank,  87  Ind.  204;  Commercial 
Bank  v.  French,  21  Pick.  (Mass.)  486,  32  Am.  Dec.  280; 
Watervliet  Bank  v.  White,  1  Denio  (N.  Y.)  608 ;  Houghton 
V.  First  Nat.  Bank,  26  Wis.  663.  Nor  to  simple  contracts 
for  the  performance  of  agreements  other  than  the  payment 
of  money.  Deming  v.  Bullitt,  1  Blackf.  241;  Avery  v. 
Dougherty,  102  Ind.  443,  52  Am.  Rep.  680;  Whitney  v, 
Wym^n,  101  XT.  S.  392,  25  L.  ed.  1050;  Post  v.  Pearson, 
108  U.  S.  418,  27  L.  ed.  774. 

It  is  said  by  Mr.  Freeman  in  his  note  upon  Greenburg 
V.  Whitcomb  Lumber  Co.,  90  Wis.  225,  63  N..  W.  93,  28 
L.  R.  A.  439,  48  Am.  St.  911  on  p.  919,  that,  "Upon  prin- 
ciple, the  true  question  for  consideration  in  every  case  is, 
or,  at  least,  ought  to  be,  whether,  taking  the  writing  as  a 
whole,  it  sufficiently  appears  therefrom  that  it  is  intended 
to  be  binding  upon  the  corporation  rather  than  upon  the 
agent  who  has  signed  it.  It  is  not  at  all  usual  for  a  person, 
executing  a  note  or  other  contract,  to  add  words  descriptive 
of  himself,  or  to  refer  to  his  relation  to  other  persons, 
whether  natural  or  artificial,  who  have  no  connection  with 
the  transaction,  and,  when  he  designates  his  representative 
capacity,  to  assume  that  such  designation  was  intended 
merely  as  a  description*  of  himself  is  to  assume  something 
which  is  rarely,  and  perhaps  never,  in  harmony  with  the 
facts.  Of  course,  if  he  only  describes  himself  as  an  agent  or 
officer  without  indicating  who -his  principal  is,  the  instru- 
ment must  necessarily  be  accepted  as  the  obligation  of  the 
agent,  or  treated  as  void  for  want  of  a  designated  obligor. 
If,  on  the  other  hand,  he,  upon  the  face  of  the  writing,  dis- 
closes not  only  that  he  is  an  agent  or  officer,  but  also  of 
whom  he  is  such  agent  or  officer,  we  must  be  astute  to  mis- 
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apprehend,  or  else  we  must  concede  that  he  has  employed 
language  better  calculated  to  evidence  the  obligation  of  his 
principal  than  of  himself.  There  is  a  growing  inclination 
to  consider  an  instrument  as  it  would  manifestly  be  under- 
stood by  the  average  business  man,  or,  in  other  words,  as  it 
was  most  probably  understood  by  the  party  receiving  and 
the  party  signing  it,  and  to  exonerate  the  latter  from  lia- 
bility, when,  according  to  such  construction,  it  appears  to 
the  court  that  he  did  not  intend,  and  was  not  understood, 
to  bind  himself,  but  to  act  for  the  corporation  of  which  he 
was  the  authorized  agent.  Despatch,  etc.,  Co.  v.  Bellamy, 
etc.,  Co.,  12  N.  H.  205,  37  Am.  Dec.  203 ;  Magill  v.  Hins- 
dale, 6  Conn.  464,  16  Am.  Dec.  70;  Smith  v.  Alexander, 
31  Mo.  193;  McClellan  v.  Reynolds,  49  Mo.  312;  Pratt 
V.  Beaupre,  13  Minn.  187;  Johnson  v.  Smith,  21  Conn. 
627 ;  Wyman  v.  Oray,  7  Harr.  &  J.  409 ;  Means  v.  Sworm- 
stedt,  32  Ind.  87,  2  Am.  Rep.  330 ;  Vater^v.  Lewis,  36  Ind. 
288,  10  Am.  Rep.  29;  Farmers,  etc..  Bank  v.  Colby,  64 
Cal.  362,  28  Pac.  118.**  See  also  the  very  clear  and  full 
statement  of  the  modem  doctrine  on  this  subject  in  4 
Thomp.  on  Cor.  §6141  et  seq. 

In  Carpenter  v.  Famsworth,  106  Mass.  561,  8  Am.  Rep. 
360,  a  check  had  "Aetna  Mills"  printed  on  the  margin,  was 
signed  "T.  D.  F.,  Treas.,"  and  was  given  for  the  debt  of 
the  mills.  It  was  held  not  to  bind  F.  personally.  Gray, 
J.,  "the  court  has  alwavs  laid  hold  of  any  indication  on 
the  face  of  the  paper,  however  informally  expressed,  to 
enable  it  to  carry  out  the  intention  of  the  parties." 

In  Roberts  v.  Austin,  5  Wharton  (Pa.)  313,  the  action 
was  brought  by  the  payee  against  the  drawer  of  a  biU  of 
exchange,  signed  by  the  latter  in  his  own  name  merely. 
Parol  evidence  was  admitted  to  show  that  the  drawer  was 
agent  of  the  drawee,  and  had  given  the  bill  in  the  business 
of  the  latter,  and  that  the  payee  knew  the  facts  when  he 
received  the  bill. 

In  Moore  v.  McClure,  8  Hun  567,  parol  evidence  was 
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held  admissible  to  charge  the  principal  on  a  note  signed  ^^A. 
B.,  Agent."  The  court  said :  "The  fact  that  the  name  of 
the  principal  does  not  appear  on  the  face  of  the  note  is  not, 
under  the  modem  decisions  in  this  State,  at  all  conclusive. 
If  it  was  intended  to  be  given  in  the  business  of  the  princi- 
pal, was  in  fact  so  given,  and  with  due  authority,  it  is  bind- 
ing on  the  principal,  and  all  this  is  matter  of  evidence." 

In  Hicks  v.  Uinde,  9  Barb.  528,  a  draft  in  favor  of  the 
plaintiff  was  signed,  "John  Hinde,  Agent,"  and  extrinsic 
evidence  was  admitted  to  discharge  Ilinde  from  liability. 

In  Scanlan  v.  Keith,  102  111.  634,  40  Am.  Rep.  624,  the 
court  say:  "Where  a  party  signs  his  name  as  cashier  or 
agent  for  a  banking,  railroad  or  other  corporation,  in  draw- 
ing drafts  or  bills,  or  in  accepting  drafts  or  other  evi- 
dences of  indebtedness,  in  its  ordinary  business,  if  it  ap- 
pears, or  is  made  to  appear,  it  is  the  obligation  of  the  corpo- 
ration, and  the  cashier  or  agent  or  other  oflScer  had  au- 
thority to  bind  the  corporation,  he  is  not  personally  liable, 
and  the  facts  may  be  shown  by  extrinsic  evidence."  See, 
also.  Hypes  v.  Oriffin,  89  IlL  134,  31  Am.  Rep.  71 ;  Mer- 
chants Bank  v.  Central  Bank,  1  Ga.  418,  44  Am.  Dec.  665. 

In  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234,  17  L.  ed. 
534,  the  court  by  Clifford,  Justice,  quote  with  approbation 
the  opinion  of  Johnson,  Justice,  in  Mechanics  Bank  v.  Bank 
of  Columbia,  5  Wheat.  326,  5  L.  ed.  100,  in  which  it  was 
said :  "It  is  by  no  means  true,  as  was  contended  in  argu- 
ment, that  the  acts  of  agents  derive  their  validity  from  pro- 
fessing, on  the  face  of  them,  to  have  been  done  in  the 
exercise  of  their  agency."  Rules  of  form,  in  certain  cases, 
have  been  prescribed  by  law,  and  where  that  is  so,  those 
rules  must  in  general  be  followed,  but  in  the  diversified 
duties  of  a  general  agent,  the  liability  of  the  principal  de- 
pends upon  the  fact  that  the  act  was  done  in  the  exercise  and 
within  the  limits  of  the  powers  delegated,  and  those  powers 
are  necessarily  inquirable  into  by  the  court  and  jury. 
Maker  of  the  note  in  that  case  had  signed  his  name  without 
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any  addition  to  indicate  his  agency,  which  makes  the  case 
a  stronger  one  than  the  one  under  consideration.  Same 
rule  as  applied  to  ordinary  simple  contracts  has  since  that 
time  been  fully  adopted  by  this  court.  Examples  of  the 
kind  are  to  be  found  in  the  case  of  the  New  Jersey  Steam 
Navigation  Co.  v.  Merchants  Bank,  6  How.  381,  12  L.  ed. 
465,  and  in  the  more  recent  case  of  Ford  v.  Williams,  21 
How.  289,  16  L.  ed.  36,  where  the  opinion  was  given  by  Mr. 
Justice  Grier.  In  the  latter  case,  it  is  said  that  the  con- 
tract of  the  agent  is  the  contract  of  the  principal,  and  he 
may  sue  or  be  sued  thereon,  though  not  named  therein. 
Parol  proof  may  be  admitted  to  show  the  real  nature  of  the 
transaction,  and  it  is  there  held  that  the  admission  of  such 
proof  does  not  contradict  the  instrument,  but  only  explains 
the  transaction." 

"Where  the  principaFs  name  appears  printed  in  the 
margin  or  head  of  a  bill  or  note  executed  by  an  agent,  the 
former  is  sufficiently  designated  to  put  a  prudent  man  upon 
enquiry,  and  to  take  the  case  out  of  the  rule  in  regard  to  an 
undisclosed  principal."  1  Am.  &  Eng.  Ency.  of  Law  (2nd 
ed.)  1047,  and  cases  cited  in  notes. 

In  the  case  before  us,  the  Midland  Steel  Company  is 
named  in  the  instrument  sued  on.  There  is  nothing  to  indi- 
cate that  the  name  of  the  company  is  outside  of  the  note,  or 
that  it  was  not  written  in,  and  intended  to  form  a  part  of 
it.  The  complaint  avers  that  the  note  was  given  by  the  Mid- 
land Steel  Company,  and,  in  some  of  its  paragraphs  that  it 
was  given  for  a  debt  owing  by  the  Midland  Steel  Company 
to  the  !MidlapcLXand  Company,  and  for  no  other  considera- 
tion ;  that  it  was  intended  to  be  the  note  of  the  appellee,  and 
was  so  received,  and  that  the  appellant  took  it  from  the 
payee  with  that  understanding.  JJnder  these  circumstances 
we  think  it  may  properly  be  treated  as  the  note  of  the 
Midland  Steel  Company,  and  not  as  the  obligation  of  the 
person  who  signed  his  name  to  it  as  the  president  of  that 
corporation.    In  view  of  the  fact  that  an  indorsee  is  seeking 
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to  charge  the  Midland  Steel  Company  as  the  maker,  and, 
as  the  indorsee  allies,  that  it  took  the  note  with  notice  that 
Beattj,  whose  name  was  subscribed  to  it  as  president,  was 
not  bound,  we  think  it  unimportant  whether  the  note  was 
negotiable  as  a  bill  of  exchange,  or  otherwise.  If  the  appel- 
lee is  correct  in  its  contention  that  the  instrument  was  not 
negotiable  as  a  bill  of  exchange,  then  it  was  a  simple  con- 
tract for  the  payment  of  money  and,  according  to  the  au- 
thorities, the  rule  as  to  the  admissibility  of  parol  evidence 
to  explain  its  true  character  is  less  stringent.  It  is  also  a 
fact  of  some  importance  in  the  case  that  the  party  attempt- 
ing to  escape  liability  is  the  one  who  is  alleged  to  be  the  real 
debtor,  and  who  received  the  full  consideration  for  which 
the  note  was  executed,  and  not  the  officer  or  agent  who 
undertook  to  execute  it  in  his  representative  capacity  and 
who  derived  no  personal  benefit  from  the  transaction. 

The  form  of  the  instrument  sued  on  is  not  such  as  to 
require  the  court  to  presume,  conclusively,  that  it  is  the 
obligation  of  R.  J.  Beatty.  Extrinsic  evidence  is  admis- 
sible to  explain  the  instrument,  and  to  show  that  it  was 
intended  and  understood  by  the  patties  to  be  the  note  of  the 
Midland  Steel  Company. 

The  averments  of  each  paragraph  of  the  complaint  were 
sufficient  to  authorize  such  proof,  and  to  fix  the  liability 
intended  to  be  created  by  the  instrument  where  it  properly 
and  justly  belongs.  The  previous  decisions  of  this  court 
inconsistent  with  the  views  expressed  in  this  opinion  are 
overruled. 

The  judgment  is  reversed,  with  instructions  to  the  court 
to  overrule  the  demurrers  to  the  several  paragraphs  of  the 
complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 
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Calvert  v.  Hendricks  et  al. 

[No.  19,246.    Filed  December  14.  1900.] 

JUSTICBS  OF  THE  PsAOB. — Judgments. — Injunction. — An  action  can 
not  be  maintained  to  have  a  judgment  rendered  hj  a  justice  of  tlie 
peace  declared  void,  and  to  enjoin  the  issuance  of  an  execution 
thereon,  because  of  irregularities,  since  the  statute  granting  an  ap- 
peal furnishes  an  adequate  legal  remedy. 

From  the  Boone  Circuit  Court.     Affirmed. 

A.  J.  Shelby,  for  appellant. 

D.  J.  McMath,  Allen  Stahl,  H.  H.  Oriffin  and  Samuel 
Oriffin,  for  appellees. 

Bakeb,  J. — Suit  by  appellant  to  have  a  judgment  de- 
clared void,  and  to  enjoin  the  issuance  of  an  execution. 
Demurrer  to  the  complaint  sustained.  Upon  appellant^a 
refusal  to  amend,  judgment  was  rendered.  The  error  as- 
signed is  that  the  court  erred  in  sustaining  the  demurrer. 

The  complaint  avers  these  facts  to  be  true:  On  June 
11,  1898,  appellee  Lemuel  W.  Harris  filed  with  appellee 
Hendricks,  a  justice  of  the  peace  of  Marion  township, 
Boone  county,  Indiana,  a  complaint,  asking  for  $200  dam- 
ages against  appellant  for  an  alleged  assault  and  battery. 
The  cause  was  set  for  hearing  on  June  15,  1898,  and  appel- 
lant was  summoned  to  appear.  Appellant  appeared  in 
person  and  by  attorney  and,  his  demurrer  to  the  complaint 
being  overruled,  demanded  a  jury,  which  was  impaneled 
and  sworn  to  try  the  cause.  During  the  progress  of  the 
trial  it  was  discovered  that  appellee  Lemuel  W.  Harris  was 
a  minor,  whereupon  appellant  moved  to  dismiss  the  case. 
Appellee  G.  B.  Harris  signed  a  written  statement  wherein 
he  consented  to  appear  as  next  friend  and  be  responsible  for 
costs  and  the  motion  to  dismiss  was  overruled.  Thereafter, 
upon  motion  of  Harris,  the  justice  discharged  the  jury, 
over  the  objection  of  appellant,  and  heard  the  case  without 
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a  jury,  and  rendered  judgment  against  appellant  for  $200 
and  costs.  Appellees  are  threatening  to  issue  an  execution 
and  to  levy  upon  the  goods  and  chattels  of  appellant  to  sat- 
isfy the  judgmait. 

These  facts  show  that  the  justice  had  jurisdiction  of  the 
subject-matter  and  of  the  person  of  appellant,  unless  he  lost 
jurisdiction  by  reason  of  what  occurred  after  appellant 
appeared.  The  impaneling  of  a  jury  did  not  deprive  the 
justice  of  his  judicial  powers  as  the  presiding  officer  of  the 
court  It  is  unnecessary  to  review  the  grounds  of  the  mo- 
tion to  withdraw  the  case  from  the  jury,  because  it  was 
within  the  power  and  it  was  the  duty  of  the  justice  to  pass 
upon  the  motion,  and  his  action,  however  erroneous,  was  not 
void-  In  Boatz  v.  Berg,  51  Mich.  8,  16  N.  W.  184,  relied 
upon  by  appellant,  the  defendant  had  demanded  a  jury  and 
paid  the  required  fee.  The  justice  proceeded  to  try  the 
cause  without  A  jury,  ^'against  defendant's  objection  and 
without  his  consent".  The  court  affirmed  the  judgment  of 
the  circuit  court  holding,  on  certiorari,  that  the  judgment 
of  the  justice  was  erroneous, — not  void.  If  appellant  de- 
sired to  avoid  the  judgment,  he  should  have  done  so  by 
appeal.  The  mode  of  taking  an  appeal  and  relieving  a  party 
from  a  judgment  rendered  against  him  before  a  justice  of 
the  peace  is  prescribed  by  statute,  and  furnishes  an  adequate 
legal  remedy.  §§1567-1671  Bums  1894,  §§1499-1603  R. 
S.  1881  and  Homer  1897;  Baragree  v.  Cronhhite,  33  Ind. 
192 ;  Boyd  v.  Weaver,  134  Ind.  266. 

Judgment  affirmed. 


The  State,  ex  rel.  Repp  et  al.  v.  Cox,  Judge  op  the 

Miami  Circuit  Court. 

[Na  19,816.    FUed  Deoember  14,  1900.] 

MAin>A]nxB.^BtU  of  Exceptions,—  Presumption.— In  an  action  in 
mandamus  to  require  a  trial  judge  to  sign  a  bill  of  exceptions  ten- 
dered him,  all  presumptions  are  in  favor  of  the  action  of  the  court, 
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and,  in  the  absence  of  the  evidence  given  at  the  hearing  of  the 
motion,  it  will  be  presumed  that  the  action  of  the  trial  court  was 
correct,    pp.  694,  696, 

Evidence. — Offer  to  Prove. — Review, — In  order  to  present  any  ques- 
tion as  to  the  ruling  of  the  court  in  sustaining  an  objection  to  a 
question  propounded  to  a  witness,  a  statement  of  the  evidence 
which  the  witness  will  give  in  answer  to  the  question  must  be  made. 
p,  696, 

SAXK.—EoDc^tion, — Offer  to  JVove.— No  question  is  presented  on  the 
ruling  of  the  court  in  excluding  evidence  where  the  offer  to  prove 
was  not  made  until  after  the  objection  was  made  and  sustained. 
p,  696. 

IfANDAMUS.^BiZZ  of  Exertions. — Defects, — An  action  will  not  lie  to 
compel  the  judge  of  a  trial  court  to  sign  a  bill  of  exceptions,  where 
it  is  apparent  from  the  bill  that  it  cannot  benefit  the  person  apply- 
ing for  it,  or  would  be  useless  if  signed,    p,  697. 

From  the  Miami  Circuit  Court.  Application  for  writ  of 
Mandamus  denied. 

E.  8.  Morris,  for  relator. 

W,  C.  Bailey  and  C.  A,  Cole,  for  respondent. 

Monks,  J. — The  relators  are  appellants  in  the  case  of 
Sarah  A.  Repp,  et  al,,  v.  Sarah  K.  Lesher,  et  a?.,  pending 
in  this  court,  and  seek  by  mandate  to  compel  the  Hon.  Jabez 
T.  Cox,  judge  of  the  Miami  Circuit  Court,  to  sign  a  bill  of 
exceptions  tendered  to  him  in  that  case. 

It  appears  from  the  petition  and  return  that  the  motion 
for  a  new  trial  in  said  cause  was  overruled  on  October  22, 
1898,  and  ninety  days  given  in  which  to  file  a  bill  of  ex- 
ceptions, and  on  January  17,  1899,  the  relators  who  were 
the  plaintiffs  in  said  action  tendered  said  judge  a  bill  of 
exceptions,  and  asked  that  the  same  be  signed  and  made  a 
part  of  the  record.  The  date  of  the  presentation  was  stated 
in  the  bill.  Said  judge  was  at  that  time  engaged  in  the 
trial  of  a  cause  and  had  not  the  time  to  examine  said  bill, 
and  suggested  to  counsel  for  relators,  that  he  submit  the 
same  to  the  attorneys  representing  the  other  side  in  said 
cause,  and  that  said  counsel  then  took  said  bill  of  exceptions 
away  from  the  court  room.  Said  judge  did  not  again  see 
said  bill  of  exceptions,  nor  did  any  one  ask  him  to  sign  said 
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bill,  until  about  the  12th  day  of  October,  1899.  That  long 
after  said  bill  of  exceptions  had  been  presented  to  the  judge, 
and  taken  away  by  counsel  for  the  relators,  said  counsel 
discovered  that  said  bill  was  not  correct,  and  on  October 
12,  1899,  filed  and  presented  a  written  motion  and  affidavit 
praying  that  said  bill  be  corrected^  signed,  and  made  a 
part  of  the  record.  A^otice  of  said  motion  was  served  upon 
the  attorneys  of  the  defendants  in  said  cause.  Said  motion 
was  heard  and  overruled  by  the  court  on  the  20th  day  of 
October  1899,  and  among  the  reasons  given  therefor  waq 
**that,  considering  all  the  evidence  given,  it  was  clearly 
shown  that  appellants  had  used  no  diligence  in  preparing 
and  presenting  a  correct  bill  of  exceptions,  and  that  the 
effect  of  permitting  the  additions  asked  for. would  be  in 
effect  extending  the  time  for  filing  said  bill  many  months 
beyond  the  time  given,  which  the  court  had  no  power  to  do." 

It  is  said  in  High  on  Ex.  Leg.  Rem.  §204:  ^^Whether 
there  has  been  such  laches  and  delay  as  to  justify  a  court  in 
refusing  to  settle  the  bill  is  a  judicial  question,  to  be  de- 
termined upon  the  facts  shown  to  the  court  before  which  the 
cause  was  tried,  and  its  decision  upon  this  question  will  not 
be  controlled  by  mandamus,  in  the  absence  of  any  abiise  of 
judicial  discretion."  See,  also,  13  Ency.  PL  &  Pr.  583, 
584. 

All  presumptions  are  in  favor  of  the  correctness  of  the 
action  of  the  trial  court,  whether  or  not  the  evidence  given 
at  the  hearing  of  said  motion  shows  an  abuse  of  judicial 
discretion  on  the  part  of  the  trial  court  in  reference  to  the 
bill  we  cannot  say,  for  the  reason  that  the  same  is  not  be- 
fore us.  In  the  absence  of  the  evidence,  we  must  presume 
that  the  action  of  the  trial  court  was  correct. 

There  is  another  reason  why  the  application  for  a  man- 
date must  be  denied.  The  bill  of  exceptions  tendered  to 
the  judge,  and  the  motion  to  correct  the  same,  made  on 
October  21,  1899,  which  are  made  a  part  of  the  application 
in  this  case,  show  that  the  action  of  the  court  in  sustaining 
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objections  to  the  testimony  of  three  of  the  plaintiff's  wit- 
nesses in  said  action,  were  the  only  rulings  of  the  court 
sought  to  be  made  a  part  of  the  record  by  said  bill  as  asked 
to  be  corrected  by  said  motion^  Martin  Lesher,  one  ef  the 
plaintiffs  in  said  action,  and  a  relator  in  this,  was  called  as 
a  witness  to  testify  in  behalf  of  the  plaintiffs,  and  it  was 
disclosed  by  his  examination  that  he  was  a  son  of  John 
Lesher,  deceased.  Counsel  for  plaintiffs  propounded  a 
question  to  him  in  regard  to  a  matter  which  occurred  in  the 
lifetime  of  his  said  father,  to  which  counsel  for  the  defend- 
ants objected,  on  the  ground  that  the  "action  waa  by  heirs 
involving  a  contract  made  by  their  ancestor,  and  under  the 
statute,  the  witness  is  not  competent  to  testify  to  any  matter 
which  occurred  previous  to  the  death  of  his  ancestor"; 
Vhich  objection  was  sustained  by  the  court,  and  plaintiffs 
excepted.  No  statement  was  made  by  counsel  for  plain- 
tiffs, what  they  proposed  to  prove  by  said  witness  in  answer 
to  said  question.  Sarah  A.  Eepp,  a  plaintiff  in  said  action 
and  a  relator  in  this,  was  also  called  as  a  witness  on  behalf 
of  plaintiffs,  and  a  similar  question  propounded  to  her,  and 
a  like  objection  made  and  sustained.  No  offer  to  prove 
was  made. 

It  is  settled  that  when  a  question  is  objected  to  or  a  wit- 
ness challenged  as  incompetent,  in  order  to  present  any 
question  for  review,  a  statement  of  the  evidence  which  the 
witness  will  give  in  answer  to  said  question  must  be  made. 
Sustaining  the  objection  to  the  competency  of  said  witness, 
even  if  the  witness  is  competent,  was  not  harmful  or  preju- 
dicial to  the  relators,  unless  the  testimony  of  the  witness 
in  answer  to  said  question  would  have  been  competent  and 
material.  This  could  only  be  disclosed,  if  at  all,  by  an 
offer  to  prova  Elliott's  App.  Proc.  §§742,  743 ;  2  Elliott's 
Gen.  Prac.  §587. 

The  husband  of  another  plaintiff  in  said  action  and  a 
relator  in  this  was  called  as  a  witness  for  plaintiffs,  and  a 
question  propounded  to  him  in  regard  to  matters  which 
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occurred  prior  to  the  death  of  John  Lesher,  his  wife's 
father,  to  which  counsel  for  defendants  made  a  like  objec- 
tion, as  in  the  case  of  the  other  witnesses  named,  which  was 
sustained  by  the  court.  Then  followed  an  offer  to  prove,  to 
which  the  court  sustained  an  objection. 

That  no  question  is  presented  by  such  procedure  is  well 
settled.  Wilson  v.  CarricOy  ante,  570;  Mark  v.  North, 
Adm.,  ante,  575 ;  Gardner  v.  Tibbits,  153  Ind.  591,  607, 
608;  Shenkenberger  v.  State,  154  Ind.  630,  634,  635; 
Siple  V.  State,  154  Ind.  647,  651,  652 ;  Deal  v.  State,  140 
Ind.  354,  371,  372 ;  Judy  v.  Citizen,  101  Ind.  18,  22. 

It  is  evident,  therefore,  that  if  the  trial  judge  should 
sign  said  bill  as  originally  presented  or  as  requested  in  the 
motion  to  correct  the  same,  it  would  be  of  no  benefit  to  the 
relators.  Said  bill,  if  signed,  would  not  show  any  reversible 
error,  or  present  any  questions  for  review,  in  the  case  of 
Repp,  et  al.,  v.  Lesher,  et  ah,  pending  in  this  court.  It  is 
settled  that  mandamus  will  not  lie  whea  it  is  apparent  from 
the  bill  that  it  cannot  benefit  the  persons  applying  for  it, 
or  when  it  would  be  useless  if  signed.  Borchtis  v.  Sayler, 
90  Ind.  439 ;  High  on  Ex.  Leg.  Eem.,  §§14,  204a,  246 ; 
Pitts  V.  Hall,  60  Ga.  389 ;  People  v.  Rice,  129  N.  Y.  391, 
29  K  E.  355 ;  Taylor  v.  McPheters,  111  Mass.  351 ;  Faust 
V.  Calhoun  Circuit  Judge,  30  Mich.  266;  Tennant  v. 
Crocker,  85  Mich.  328,  48  N.  W.  577;  Clark  v.  Crane,  57 
Cal.  629,  29  Pac.  241 ;  James  v.  Supenor  Court,  78  Cal. 
107;  Lake  v.  King,  16  Nev.  215,  217;  People  v.  Smith, 
61  ni.  177 ;  13  Ency.  PL  &  Pr.  578,  579. 

The  writ  is  therefore  denied. 


MOTT  V,    FiSKB  BT  AL. 
[No.  18,786.    Filed  December  18,  1900.] 

IfORTOAGBS. — Deeds. —Evidence.— A.  deed,  although  absolute  on  its 
faoe,  will  be  treated  as  a  mortgage  if  in  fact  it  was  received  as 
security  for  the  repayment  of  money,  and  evidence,  written  or  oral, 
is  admissible  to  show  such  facts,    p.  602, 
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MoBTGAQES. — Deeds, — Special  Finding, — A  finding  in  a  partition  pro- 
ceeding that  on  and  prior  to  the  date  of  a  certain  deed  upon  which 
plaintiff's  title  to  the  real  estate  in  question  depended  the  grantor  was 
indebted  to  the  grantee  for  borrowed  money  and  said  deed  was  exe- 
cuted as  security  for  the  same,  but  without  the  knowledge  of 
grantee,  was  sufficient  to  support  a  conclusion  of  law  treating  the 
deed  as  a  mortgage  when  considered  in  connection  with  the  further 
finding  that  the  grantee  took  the  deed  as  security  for  said  indebt- 
edness,   pp,  60S,  603. 

QAMR.^Deed8,— Limitation  of  Actions. — Where  a  deed  absolute  on 
its  face  was  intended  as  a  mortgage,  and  the  persons  claiming  title 
thereunder  never  occupied  the  land,  a  mere  lapse  of  time  will  not 
bar  the  right  to  assert  and  show  that  the  deed  was  in  fact  a  mort- 
gage, in  defense  of  an  action  to  enforce  the  rights  of  the  parties 
under  such  deed.    pp.  60S,  604. 

From  the  White  Circuit  Court.    Affirmed. 

A.  W.  Reynolds,  A.  K.  Sills,  B.  K.  Elliott,  W.  F.  Elliott 
and  F.  L.  Littleton,  for  appellant. 

E.  B.  Sellers  and  W.  E.  Uhl,  for  appellees. 

Monks,  J. — This  action  was  brought  December  31,  1895, 
for  partition  of  the  real  estate  described  in  the  complaint. 
It  was  alleged  that  appellant  was  the  owner  of  the  undivided 
two  thirds  of  said  real  estate,  and  appellees,  Alfred  V.  C. 
Johnson  and  Grace  Johnson  were  the  owners  of  the  undi- 
vided one-third  thereof,  and  that  the  other  appellees  claim 
an  interest  in  or  lien  on  said  real  estate,  the  nature  of  which 
is  unknown  to  appellant,  and  they  dre  made  parties  to 
answer  as  to  their  interest.       ' 

All  who  were  defendants  at  the  trial  were  defaulted, 
except  appellees,  Fiske  and  Beem,  who  filed  an  answer.  W. 
A.  Bushnell,  guardian  ad  litentj  for  Grace  Johnson,  a  minor, 
also  filed  an  answer. 

The  court  made  a  special  finding  of  facts  and  stated 
conclusions  of  law  thereon  to  the  eflFect  that  appellant  had 
no  interest  in  said  real  estate  as  tenant  in  common,  and  that 
she  was  not  entitled  to  partition  of  said  real  estate,  and  was 
not  entitled  to  recover  in  the  action.  Judgment  thereon  that 
appellant  take  nothing  by  her  said  action,  and  that  appel- 
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lees  recover  their  costs.  The  only  errors  properly  assigned 
call  in  question  the  conclusions  of  law. 

The  view  we  take  of  the  case  renders  it  unnecessary  to 
set  out  any  of  the  findings  except  those  which  it  is  claimed 
show  title  in  appellant.  We  omit,  therefore,  aU  findings 
in  regard  to  the  title  of  appellees  to  the  real  estate  in  con- 
troversy. 

It  appears  from  the  facts  found  that  Jonathan  Eichey 
was,  in  1854,  the  owner  of  the  east  half  of  section  six,  town- 
ship twenty-eight  north,  range  four  west,  in  White  county, 
Indiana,  the  land  described  in  the  complaint.  On  August 
11, 1864,  said  Richey  and  his  wife,  Lucetta  J.  Richey,  6on- 
veyed  the  same  by  warranty  deed  to  a  railroad  company, 
which  deed  was  duly  recorded  April  18,  1855.  Mardli  22, 
1856,  the  railroad  company  conveyed  all  of  said  section  six 
to  Joseph  A.  Wright,  in  trust  for  said  company  and  John  M. 
Wright  of  Logansport,  to  be  applied  in  payment  to  said 
Wright  for  money  to  be  expended  and  work  to  be  done  in 
the  performance  of  his  contract  for  the  completion  of  the 
road  of  said  company,  and  said  trustee  was  to  convey  said 
real  estate  to  such  persons  as  the  said  Wright  should  desig- 
nate. Said  trust  deed  was  duly  recorded  in  the  mortgage 
records  of  White  county,  September  24,  1857.  On  August 
31,  1867,  Joseph  A.  Wright,  as  trustee  for  said  railroad 
company  and  John  M.  Wright,  by  deed  of  general  warranty 
conveyed  said  section  six  to  John  Green,  which  deed  was 
duly  recorded  in  the  deed  records  of  said  county,  September 
5,  1857.  January  21,  1858,  said  John  Green  executed  and 
acknowledged  a  writing,  in  which  he  declared  he  held  the 
land  in  controversy  in  this  action  and  other  lands  in  trust 
for  such  uses  and  purposes  as  John  M.  Wright  might  indi- 
cate. After  he  was  fully  indemnified  for  any  and  all  lia- 
bilities he  was  under  where  said  Wright  was  his  surety,  or 
the  surety  of  John  M.  Wright  &  Co.,  or  John  Green  &  Co., 
or  otherwise,  and  after  he  was  fully  paid  all  just  sums,  said 
Wright  then  or  thereafter  might  owe  him  as  long  as  he 
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held  the  title  to  said  property,  and  as  said  Wright  ordered 
him  to  hold  said  property  to  the  uses  and  purposes  as  John 
M.  Corwine  might  indicate  to  him  in  writing  after  the  trust 
therein  specified  was  accomplished  and  fulfilled,  said  Cor- 
wine being  the  owner  thereof  subject  to  the  provisions  afore- 
said ;  and  that  said  Oreen  held  said  property  subject  to  the 
conditions  aforesaid,  solely  for  the  use  and  profit  of  said 
Corwine,  or  such  use  as  he  might  indicate.  This  declara- 
tion of  trust  was  duly  recorded  in  the  deed  records  of  said 
county  February  18,  1858.  On  November  28,  1860,  said 
John  Green  and  his  wife  by  quitclaim  deed  conveyed  said 
section  six  to  Robert  Ellis,  whieh  deed  was  duly  recorded. 
On  July  11,  1861,  Robert  Ellis  by  quitclaim  deed  con- 
veyed said  section  six  to  Frank  Work,  which  deed  was  duly 
recorded  July  24,  1861.  On  February  24,  1864,  the 
auditor  of  White  county,  Indiana,  executed  a  tax  deed  for 
said  section  six  to  said  Frank  Work,  which  deed  recited  diat 
said  land  had  been  sold  for  taxes  in  the  name  of  John  Gre^i, 
January  7, 1861,  for  the  sum  of  $80.51.  On  July  24,  18*4, 
Frank  Work  and  his  wife  executed  a  quitclaim  deed  for 
said  section  six  to  John  Mott,  which  deed  was  duly  re- 
corded December  28.  1864. 

'^That  said  deed  was  made  to  John  Mott  at  the  request  of 
Robert  Ellis,  and  at  the  same  time  said  Frank  Work  de- 
livered to  said  Mott  claims  and  debts  against  said  Ellis, 
amounting  to  more  than  $5,000,  that  had  been  paid  by  said 
Work  to  the  creditors  of  said  Ellis  at  his  request.  That  to 
secure  the  repayment  of  the  amounts  so  advanced  by  him 
for  said  Ellis,  said  Work  had  taken  from  said  Ellis,  on 
July  24,  1861,  the  conveyance  for  said  section  six  as  here- 
inbefore found,  and  had  also  purchased  said  land  at  tax 
sale  and  received  the  conveyance  from  the  county  auditor  as 
hereinbefore  stated.  That  at  the  request  of  said  Ellis,  said 
Mott  paid  to  said  Work  all  that  Work  had  so  advanced  for 
Ellis,  and  took  an  assignment  from  Work  of  the  claims 
against  Ellis  that  Work  had  so  paid,  and  Mott  took  Work's 
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place,  taking,  at  the  time  he  took  such  assignment,  said  deed 
from  Work  executed  July  24,  1864,  as  security  for  the 
repayment  of  the  amounts  so  paid  by  him  to  Work  for  Ellis. 
That  on  and  prior  to  July  11,  1861,  the  date  of  the  deed 
from  Robert  Ellis  to  Frank  Work,  said  Ellis  was  indebted 
to  said  Work  for  borrowed  money,  and  said  deed  was  exe- 
cuted by  said  Ellis,  he  intending  it  as  security  for  the  same, 
but  the  said  deed  was  executed  without  the  knowledge  of 
said  Work ;  that  on  July  24,  1864,  the  date  of  the  deed  from 
Frank  Work  and  wife  to  John  Mott,  the  said  Mott  paid  to 
the  said  Frank  Work,  the  money  the  said  Work  had  loaned  to 
the  said  Ellis,  and  said  Work,  at  the  request  of  said  Ellis, 
made  before  the  time  of  said  conveyance,  and  in  considera- 
tion of  the  payment  by  the  said  Mott  to  said  Work  of  the 
money  that  said  Work  had  loaned  to  said  Ellis,  he,  said 
Work,  and  his  wife,  joining,  executed  said  deed  for  said 
section  six  and  other  lands." 

On  April  13,  1871,  John  Wright  and  wife  executed  a 
warranty  deed  to  John  Mott  for  said  section  six,  which 
deed  was  didy  recorded,  July  5,  1872.  Said  John  Mott 
died  March  8,  1877,  in  the  state  of  New  York,  leaving 
appellant,  his  widow,  surviving  and  his  children,  Laura 
and  Grace  Mott,  his  only  heirs  at  law.  That  his  daughter, 
Laura,  married  Able  Johnson  and  afterwards  died  in  1884, 
leaving  as  her  only  heirs,  her  said  husband  and  two  children, 
Grace  Mott  Johnson,  who  is  still  living,  and  the  other  died 
about  four  weeks  after  its  mother.  Grace  Mott  died  testate 
February  5,  1863,  never  having  married.  The  will  of  said 
Grace  Mott  was  duly  admitted  to  probate  in  the  state  of 
New  York,  and  a  certified  copy  thereof  was  proved  and  ad- 
mitted to  probate  in  the  White  Circuit  Court,  March  1897. 
Grace  Mott,  by  her  last  will,  gave  appellant  all  of  her  real 
estate.  Said  real  estate  was  never  occupied  by  any  one 
until  within  the  last  six  years,  when  it  was  occupied  by  ap- 
pellees, Fiske  and  Beem,  who  took  possession  thereof  under 
a  deed  from  parties  other  than  appellant,  and  have  made 
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lasting  and  valuable  improvements  thereon  to  the  value  of 
$300. 

It  is  settled  in  this  State  that  a  deed  absolute  on  its  face 
may  be  shown  to  be  only  a  mortgage.  A  court  of  equity  will 
have  regard  to  the  real  nature  of  the  transaction,  and, 
although  a  deed  be  absolute  in  form,  if  in  fact  it  was  re- 
ceived as  security  for  the  repayment  of  money,  it  will  be 
treated  as  a  mortgage,  and  evidence  wi'itten  or  oral  wiU  be 
received  to  show  the  facts.  Hamilton  v.  Byram,  122  Ind. 
283,  and  cases  cited;  Cox  v.  Radcliffe,  105  Ind.  374,  and 
cases  cited ;  Beatty  v.  Brummett,  94  Ind.  76.  In  such  case 
the  grantee  holds  the  title  as  mortgagee  in  equity. 

It  is  insisted  by  appellant  that  the  findings  as  to  the 
deeds  to  Work  and  Mott  being  security  for  the  indebted- 
ness of  Ellis,  are  mere  conclusions  unsupported  by  ultimate 
facts,  and  are  insufficient;  and  the  finding  that  the  execu- 
tion of  the  deed  to  Work  was  without  his  knowledge,  shows 
that  there  could  have  been  no  binding  defeasance  at  the 
time;  that  it  should  be  treated  merely  as  a  mortgage.  We 
do  not  think  that  the  findings  in  regard  to  the  deeds  to  Work 
and  Mott,  being  security  for  the  indebtedness  of  Ellis  are 
mere  conclusions,  as  insisted  by  appellant.  If  there  were 
no  findings  as  to  any  indebtedness  of  Ellis  to  said  parties 
and  concerning  the  nature  of  the  transaction  and  dealings 
between  them,  but  only  a  finding  that  the  deeds  were  taken 
as  security,  or  that  they  were  executed  as  mortgages,  a  dif- 
ferent question  would  be  presented.  In  Hamilton  v.  Byram, 
122  Ind.  283,  the  findings  in  regard  to  a  deed  being  exe- 
cuted as  a  mortgage,  were  almost  the  same  as  in  the  case  at 
bar,  and  the  judgment  was  affirmed.  It  is  true  that  it  is 
found  that  Work  had  no  knowledge  of  the  execution  of  said 
deed  at  the  time  of  its  execution,  but  while  the  execution  of 
a  vn-itten  instrument  generally  includes  the  delivery  of  the 
same,  yet  this  term  is  not  always  used  in  that  sense.  It  fre- 
quently is  used  to  indicate  that  the  instrument  was  signed, 
or  signed  and  acknowledged.     To  determine  the  sense  in 
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which  the  term  was  used  by  the  trial  judge,  said  finding 
must  be  read  in  connection  with  the  finding  that  "Work 
took  said  deed  as  security  for  said  indebtedness,"  and  when 
so  read,  the  findings  show  that  when  said  deed  was  signed 
and  acknowledged  by  Ellis,  that  Work  had  no  knowledge 
thereof,  but  that  when  delivered  to  him,  he  received  the 
same  as  security  for  said  indebtedness,  and  that  he  pur- 
chased said  land  at  tax  sale,  and  took  a  tax  deed  therefor  for 
the  same  purpose.  It  appears,  therefore,  from  the  findings 
that  when  the  deed  was  delivered  to  Work,  that  it  was  the 
intention  of  both  the  parties  thereto  that  the  same  was  secur- 
ity for  the  indebtedness  of  Ellis,  the  grantor,  to  Work,  the 
grantee,  that  is,  although  a  deed  absolute  on  its  face,  it  was 
in  fact  only  a  mortgage.  It  is  evident,  therefore,  that  said 
deed  when  executed,  was  in  fact,  a  mortgage. 

The  findings  show  that  Work  made  the  deed  to  Mott  at 
the  request  of  Ellis,  and  that  all  the  claims  held  by  Work 
against  Ellis  were  assigned  to  Mott,  and  that  Mott  paid 
Work  the  amount  of  the  same,  and  that  Work  at  the  same 
time,  at  the  request  of  Ellis,  conveyed  the  real  estate  to 
Mott,  who  received  the  conveyance  to  secure  the  repayment 
of  said  indebtedness.  It  cannot  be  said  that  Mott  was  an 
innocent  purchaser,  because  the  facts  do  not  show  a  pur- 
chase ;  on  the  contrary,  it  is  evident  that  it  was  a  purchase 
of  the  claims  held  by  Work  against  Ellis,  and  the  deed  was 
made  to  Mott  to  secure  the  same. 

It  is  contended  by  appellant  that  Ellis  has  abandoned 
the  land,  and  has  stood  by  and  permitted  Mott  to  mortgage 
the  same,  and  that  he  has  been  guilty  of  laches,  and  cannot 
be  heard  in  a  court  of  equity.  There  is  no  finding  that 
Ellis  had  abandoned  his  interest  in  said  real  estate,  or  that 
he  has  stood  by  and  permitted  Mott  to  mortgage  the  land 
as  his  own.  The  only  mortgage  executed  by  Mott  was  to 
Andrews,  and  that  was  for  the  benefit  of  Ellis.  Appellant 
nor  any  one  under  whom  she  claims  title  has  ever  occupied 
said  land,  nor  is  it  shown  that  they  ever  attempted  to 
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enforce  any  rights  thereto  under  the  deed  from  Work 
before  the  commencement  of  this  action.  Under  such  cir- 
cumstances whenever  any  attempt  is  made  to  enforce  any 
rights  under  said  deed,  mere  lapse  of  time  will  not  bar  the 
right  to  assert  and  show  that  the  same  is  a  mortgage. 

It  is  not  claimed  that  the  deed  from  Wright  to  Mott,  made 
July  5,  1872,  gave  Mott  any  title  to  said  real  estate. 
Neither  is  it  necessary  to  decide  whether  or  not  the  deed 
from  Green  and  wife  to  Robert  Ellis  conveyed  any  title  in 
said  real  estate  to  said  Ellis,  for  even  if  it  did,  yet,  under 
the  facts  found,  Mott's  interest  therein  under  his  deed  from 
Work,  was  that  of  a  mortgagee. 

As  appellant  only  claims  title  to  said  real  estate  through 
John  Mott,  her  husband,  and  as  devisee,  under  the  will,  of 
her  daughter  Grace,  who  was  an  heir  of  said  John  Mott, 
she  was  not  entitled  to  partition  of  said  real  estate,  nor  to 
any  recovery  in  this  action.    Judgment  affirmed. 


Board  op  Commissioners  of  Jackson  County  et  al. 
156^80*  V.  The  State  ex  rel.  Shields  et  al. 

161    GSa 

161   fly>.  [No.  18,928.    Filed  December  18,  1900.] 

Law  op  Case.— Counfie«. — Removal  of  County  Seat. — TcuDation,—A 
decision  of  the  Supreme  Court  in  an  appeal  from  a  judgment  re- 
quiring the  board  of  commissioners  to  order  an  election  under  a 
special  act  for  the  relocation  of  a  county  seat,  holding  the  provis- 
ions of  the  act  for  raising  revenue  valid,  is  not  the  law  of  a  new  and 
independent  action  brought  to  compel  the  commissioners  to  order 
another  election  under  such  act,  and  its  validity  as  a  precedent  is 
subject  to  review  on  appeal  in  such  subsequent  aotion.    p.  607. 

Taxation. —  Constitutional  Law.  — Counties.  —  Removal  of  County 
Seats.— The  provision  of  the  act  of  1895  (Acts  1895,  p.  217)  for  the 
relocation  of  the  county  seat  of  Jackson  county  requiring  the  levy 
and  collection  of  a  special  tax  in  the  township  in  which  the  county 
seat  should  be  located,  to  provide  funds  for  erection  of  the  buUdings, 
is  in  conflict  with  the  general  law  of  the  State  pertaining  to  coun- 
ties, and  is  in  contravention  of  article  4,  §3  of  the  Constitution 
which  provides  that  the  General  Assembly  shall  not  pass  local  or 
special  laws  "for  the  assessment  and  collection  of  taxes  for  State, 
coimty,  or  road  purposes,*'  and  also  violates  article  10,  §1  of  the 
Constitution,  requiring  uniformity  and  equality  of  taxation.  Over- 
ruling,  in  part,  Boards  etc.,  v.  State,  ex  rel. ,  147  Ind.  476.  pp.  eoS-CIO. 
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From  the  Monroe  Circuit  Couxt.     Reversed, 

B.  H.  Burrell,  D.  A.  Kochenour,  W.  H.  tSndehrock, 
Frank  Branaman,  J.  F.  Applewhite,  Ralph  Applewhite,  H. 
C,  Duncan  and  /.  C.  Batman,  for  appellant. 

0.  H.  Montgomery,  J.  H.  Shea,  C.  E.  Wood,  J.  B.  Wil- 
son, B.  K.  Elliott,  W.  F.  Elliott  and  F.  L.  Littleton,  for 
appellee. 

Bak£b,  J. — In  1895  the  legislature  passed  a  special  act 
for  the  relocation  of  the  county  seat  of  Jackson  county 
under  certain  procedure  therein  provided.  Acts  1895  p. 
217.  In  conformity  to  the  provisions  of  this  act,  a  petition 
-was  filed  with  the  board  of  conmiissioners,  asking  that  an 
election  be  ordered  to  enable  the  voters  to  decide  upon  the 
question  of  relocation^  The  board  refused  to  order  an  elec- 
tion. The  petitioners  began  proceedings  in  mandamus. 
The  circuit  court,  on  final  hearing,  issued  a  peremptory 
writ.  On  appeal  to  iJiiis  court,  the  judgment  was  affirmed. 
Board  v.  State,  ex  rel.,  147  Ind.  476.  In  obedience  to  the 
judgment,  the  board  ordered  an  election.  The  voters  de- 
cided against  a  relocation.  A  second  petition  was  thereupon 
filed  with  the  board,  in  which  the  proposed  relocation  was 
the  same  as  that  described  in  the  first  petition.  The  board 
refused  to  order  a  second  election.  This  action  was  then 
begun  in  the  Jackson  Circuit  Court  to  obtain  a  peremptory 
writ  of  mandamus  against  the  board  and  the  members 
thereof,  conmaanding  them  to  order  a  second  election.  The 
venue  was  changed  to  the  Monroe  Circuit  Court.  Demur- 
rer to  the  complaint  and  alternative  writ  was  overruled. 
Two  paragraphs  of  affirmative  answer  were  filed.  The 
gist  of  the  first  was  that  the  first  election  exhausted  the  priv- 
ilege granted  by  the  special  act ;  of  the  second,  that  the  board 
was  not  and  could  not  lawfully  be  in  regular  session  between 
the  filing  of  the  complaint  and  the  return  day  to  the  alter- 
native writ,  and  that  the  special  act  forbade  them  to  order 
an  election  at  a  called  session.    Demurrers  having  been  sus- 
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tained  to  these  answers,  and  the  defendants  having  declined 
to  plead  further,  final  judgment  was  rendered.  The  errors 
assigned  involve  the  sufficiency  of  the  complaint  and  alter- 
native writ,  and  of  each  paragraph  of  answer. 

The  principal  question  argued  in  reference  to  the  suffi- 
ciency of  the  complaint  is  the  constitutionality  of  the  special 
act.  ^'he  same  points  are  presented  that  were  considered  in 
Board  v.  State,  ex  reL,  147  Ind.  476,  and  decided  against 
appellants.  Among  the  objections  to  the  act,  then  urged 
and  now  repeated,  was  one  to  the  effect  that  sections  seven- 
teen, eighteen,  nineteen  and  twenty-two  violate  section  one, 
article  ten,  of  our  Constitution,  which  requires  uniformity 
and  equality  in  taxation,  section  twenty-two,  article  four, 
which  forbids  special  or  local  acts  in  certain  cases,  and  sec- 
tion twenty-one,  article  one,  which  provides  that  no  man's 
property  shall  be  taken  by  law  without  just  compensation. 
Section  seventeen  of  the  act  reads  as  follows :  "For  the  pur- 
pose of  providing  funds  for  the  erection  of  said  buildings,  it 
is  hereby  made  the  duty  of  the  township  trustee  of  the  town- 
ship in  which  said  new  county  seat  is  to  be  relocated,  and  in 
which  said  new  court-house  and  jail  is  to  be  built,  to  annu- 
ally levy  a  special  tax  of  one-half  of  one  per  cent,  on  each 
$100  of  taxable  property  of  said  township  and  incorporated 
towns  and  cities  therein.  Said  tax  shall  be  known  as  the 
court-house  and  jail  tax,  and  shall  be  levied  annually  by  said 
trustee,  as  other  township  taxes  are  levied,  until  such  annual 
levies  and  collections  shall  have  produced  a  sufficient  rev- 
enue to  pay  for  the  construction  and  completion  of  said 
court-liouse  and  jail.  No  part  of  the  taxes  so  collected  shall 
be  used  for  any  purpose  other  than  the  purpose  provided  for 
in  this  act."  Section  eighteen  provides  for  the  issuance  of 
the  bonds  of  the  township  in  anticipation  of  the  receipts 
from  the  tax.  Section  nineteen  authorizes  the  sale  of  these 
bonds.  Section  twenty- two  requires  that  the  charges,  ex- 
penses and  liabilities  consequent  upon  the  relocation  of  the 
county  seat  and  the  construction  of  the  new  county  buildings 
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shall  not,  in  whole  or  in  part,  become  a  charge  against  the 
county,  and  that  the  county  shall  not  assume  any  liability 
on  that  account,  but  that  the  whole  expense  shall  be  paid 
by  the  township. 

In  Board  v.  State,  ex  rel,,  147  Ind.  476,  these  provisions 
were  held  to  be  valid  on  the  basis  that  it  was  within  the  legis- 
lative discretion  to  create  a  special  taxing  district  out  of 
the  township,  to  decide  that  the  special  public  improvement 
would  result  in  special  benefits  to  the  persons  or  property 
within  such  special  district,  to  decide  that  the  special  bene- 
fits to  the  district  as  a  whole  equaled  the  total  cost  of  the 
improvement,  and  to  require  each  $100  of  taxable  property 
in  the  district  to  bear  an  equal  part  of  the  total  cost  irre- 
spective of  the  amount  of  special  benefits  actually  received. 

That  decision  is  not  the  law  of  this  case,  for  this  is  a  new 
and  independent  action;  and  its  validity  as  a  precedent 
is  subject  to  review,  for  it  is  not  a  rule  of  property.  The 
error  was  there  committed  of  assuming  that  the  contribu- 
tion exacted  by  section  seventeen  from  the  taxpayers  of  the 
township  was  a  "special  assessment  for  a  local  improvement" 
and  not  a  "general  tax".  This  exaction  has  none  of  the  char- 
acteristics of  a  special  assessment  for  a  local  improvement. 
The  statute  does  not  pretend  to  make  the  special  benefits 
conferred  upon  certain  parcels  of  real  estate  by  reason  of 
being  adjacent  to  or  connected  with  the  proposed  improve- 
ment the  measure  of  the  exaction,  nor  to  give  the  owners  of 
such  real  estate  notice  and  an  opportunity  to  contest  the 
amount  of  the  assessment,  as  was  found  to  be  the  case  in 
Adams  v.  City  of  Shelbyville,  154  Ind,  467 ;  and  City  of 
Indianapolis  v.  Holt,  ante,  222.  "One-half  of  one  per  cent, 
on  each  $100  of  the  taxable  property  of  said  township  and 
incorporated  towns  and  cities  therein"  must  be  paid  annu- 
ally by  each  owner  of  taxables,  real  or  personal.  The  ten- 
ant on  the  remotest  farm  in  the  township  must  pay  the 
same  ad  valorem  tax  on  his  chattels  that  is  paid  by  the 
owners  of  the  lots  surrounding  the  court-house  grounds. 
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In  foriDy  the  tax  is  a  general  tax.  It  ^^shall  be  levied 
annually  as  other  taxes  are  levied".  In  nature,  the  tax 
is  a  general  tax.  The  purpose  is  exclusively  a  public  pur- 
pose. But  the  exaction  under  section  seventeen  can  not 
be  upheld  as  a  general  tax  for  two  reasons: 

(1)  The  legislature,  by  a  general  law  in  reference  to 
the  business  and  duties  of  counties,  enacted  under  the 
present  Constitution  and  in  force  since  June  17,  1852,  re- 
quired each  county  as  a  governmental  subdivision  of  the 
State  to  erect  and  maintain  a  court-house  and  jail  within  the 
limits  of  the  county.  §§13,  16,  17,  1  R.  S.  1852,  §§6745, 
6748,  5749  R.  S.  1881  and  Homer  1897,  §§7830,  7833, 
7834  Burns  1894.  Conceding  that  the  legislature  might 
have  made  it  the  duty  of  the  State  to  provide  court-houses 
and  jails  throughout  the  State,  or  the  duty  of  each  town- 
ship as  a  governmental  subdivision  to  construct  and  keep 
in  repair  a  court-house  and  jail  within  its  limits,  it  is  to  be 
noted  (1)  that  the  legislature  laid  the  duty  upon  each 
county;  (2)  that  a  right  or  duty  of  any  township  or  any 
county  as  a  governmental  subdivision  can  not  be  created  by 
a  special  law,  and  (3)  that  a  tax  for  a  State,  county  or 
township  purpose  can  not  be  imposed  or  authorized  under 
a  special  law  (article  4,  section  22,  of  the  Constitution). 
Conceding  that  as  a  general  rule  the  legislature  may  adopt 
any  means  it  sees  fit  to  achieve  a  lawful  purpose,  and  con- 
ceding that  the  general  purpose  of  the  removal  of  a  particu- 
lar county  seat  may  be  accomplished  imder  a  special  act,  it 
does  not  follow  that  the  legislature  may  efFectuate  that  end 
by  means  which  the  Constitution  forbids  to  be  operative 
except  under  a  general  law. 

(2)  It  may  be  laid  down  as  a  general  proposition  that, 
under  a  constitutional  limitation  like  that  embodied  in 
article  10,  section  1,  of  the  Constitution  of  this  State,  re- 
quiring uniformity  and  equality  of  taxation,  a  tax  for  a 
State  purpose  must  be  uniform  and  equal  throughout  the 
State,  a  tax  for  a  county  purpose  must  be  uniform  and 
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equal  throughout  the  county,  and  a  tax  for  a  township  pur- 
pose must  be  uniform  and  equal  throughout  the  township. 
Cooley  on  Taxation  (2nd  ed.),  144;  Watson  v.  Commission- 
ers, 49  Cttiio  St.  622,  32  N.  K  472,  17  L.  R.  A.  795;  Hub- 
bard V.  FitzsimmonSy  67  Ohio  St  436,  49'  N.  E,  477; 
Bright  v.  McCvllough,  27  Ind.  223,  230 ;  Loftin  v.  Citizens 
Nat  Bank,  85  Ind.  341,  345,  346 ;  Mayor  of  Mobile  v.  Dar- 
gan,  45  Ala.  310,  320 ;  Hutchinson  t.  Ozark  Land  Co.,  57 
Ark.  554,  557,  22  S.  W.  173 ;  Prim  v.  BeUeville,  59  lU.  142, 
144;  Dyer  v.  Farmingion  Village,  70  Me.  515,  522-524; 
People  V.  Salem,  20  Mich.  452,  474 ;  SiBmbom  v.  Commis- 
signers,  9  Minn.  273,  278;  Murray  v.  Lehman,  61  Miss. 
283,  286;  Turner  v.  AUhaus,  6  Neb.  54;  State  v.  Collins, 
43  N.  J.  L.  562,  565;  Oilman  v.  Ci^y  of  Sheboygan,  2 
Black  510,  517,  17  L.  ed.  305;  Pine  Orove  Tp.  v.  Talcott, 
19  Wall.  666,  675,  22  L.  ed.  227.  It  is  unnecessary  to  exam- 
ine the  facts  of  these  cases  and  express  any  approval  or  dis* 
approval  of  the  application  made  of  the  general  principle, 
for  the  cases  are  here  cited  only  as  supportive  of  the  general 
rule  above  stated.  It  is  also  unnecessary  to  analyse  the  cases 
cited  by  appellees  from  other  jurisdictions  in  which  the  leg- 
islatures had  declared  that  taxes  upon  townships  or  cities  for 
the  construction  of  county  buildings  were  levied  for  town- 
ship or  city  purposes,  or  to  distinguish  or  criticise  the  cases 
in  this  jurisdiction  in  which  the  legislature  had  declared  that 
bonuses  by  counties  to  secure  the  location  of  State  institu- 
tions and  bonuses  by  townships  to  secure  the  location  of  rail- 
roads could  be  raised  by  taxes  that  were  respectively  for 
county  and  township  purposes,  for  in  this  case  it  is  found 
that  there  has  been  maintained  on  the  statute  books  since 
1852  a  general  law  by  which  the  legislature  exercised  its  dis- 
cretion by  making  the  erection  and  maintenance  of  court- 
houses and  jails  the  duty  of  the  counties,  and  it  is  a  maxim 
in  constitutional  law  that  "the  legislature  may  suspend  the 
operation  of  the  general  laws  of  the  State,  but  when  it  does 
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80  the  suspension  must  be  general  and  can  not  be  made  for 
individual  cases  or  for  particular  localities'\  Cooky's 
Const.  Lim.  (6th  ed.)  482,  and  cases  cited  in  note  two.  A 
special  act  requiring  Marion  county  to  construct  and  for- 
ever maintain  the  Capitol  and  other  State  buildings  within 
the  county,  if  the  general  laws  or  the  Constitution  of  the 
State  required  them  to  be  erected  and  kept  in  repair  by  the 
State,  would  be  an  infraction  of  the  Constitution  no  grosser 
than  that  made  by  the  sections  in  question  in  the  present 
act. 

If  the  requirement  that  the  total  cost  be  borne  by  the 
township  were  stricken  out,  it  might  be  said,  if  it  were  not 
for  section  twenty-two,  that  the  proceedings  could  be  had 
to  relocate  the  county  seat  and  construct  new  buildings  at 
the  expense  of  the  county,  since  the  county  is  to  own  the  new 
ground  and  buildings.  But  section  twenty-two  explicitly 
forbids  this,  and  so  the  act  is  left  without  any  possible 
means  provided  for  its  fulfilment. 

As  the  complaint  is  bad,  it  is  unnecessary  to  examine  the 
sufficiencv  of  the  answers. 

Judgment  reversed,  with  directions  to  sustain  the  de- 
murrer to  the  complaint. 

Dowling,  C.  J.,  and  Monks  J.,  concur  in  the  reversaL 

Jordan,  J.,  dissents. 

Concurring  Opinion. 

Dowling,  C.  J.,  and  Monks,  J.,  concur  in  the  reversal 
only  upon  the  ground  that  section  seventeen  of  the  act  under 
consideration  is  invalid  because  in  violation  of  clause 
twelve,  section  twenty-two,  article  four  of  the  Constitution. 
It  is  conceded  that  said  act  is  local,  and  it  was  so  decided  in 
Board,  etc.,  v.  State,  147  Ind.  476. 

Said  section  seventeen  provides  for  raising  the  money  to 
build  the  new  court-house  and  jail,  by  annually  levying  and 
collecting  a  special  tax  on  all  taxable  property  in  the  town- 
ship to  which  the  county  seat  is  removed.    This  is  clearly  in 
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violation  of  said  clause  of  the  Constitution,  supra,  which 
provides  that  the  General  Assembly  shall  not  pass  local  or 
special  laws,  "For  the  assessment  and  collection  of  taxes  for 
State,  county,  township,  or  road  purposes."  It  is  true  that 
the  General  Assembly  has  the  power  to  pass  local  or  special 
laws  for  the  removal  of  county  seats.  Mode  v.  Beasley,  143 
Ind.  306.  But  this  does  not  authorize  the  enactment  of  a 
provision  in  such  local  or  special  laws  that  violates  any  part 
of  the  Constitution. 

And  Dowling,  C.  J.,  concurs  in  the  reversal  for  the  addi- 
tional reason  that  the  erection  of  a  court-house  and  jail  is  in 
no  sense  a  township  purpose. 


Smith  v.  The  State. 

[No.  19,8(».    Filed  December  18,  1900.] 

QAjat.^Constitutional  Lati?.— Section  2209  Bums  1894,  making  it  un- 
lawful for  any  person  to  have  in  his  possession  any  quail  during 
the  close  season,  as  therein  provided,  is  not  violative  of  the  four- 
teenth amendment  to  the  United  States  Constitution  which  pro- 
vides that  no  state  shall  make  or  enforce  any  law  which  shall  de- 
prive any  person  of  property  without  due  process  of  law,  nor  of 
article  1,  §21  of  the  State  Constitution  which  provides  that  no  man's 
property  shall  be  taken  by  law  without  just  compensation. 
pp.  611'6U. 

Same.— JbMemon  of  Oame  Taken  in  Open  Secuon.^TJnder  the  pro- 
vision of  §2209  Bums  1894,  one  having  in  his  possession  quail  during 
the  close  season,  as  therein  provided,  is  liable  to  punishment 
therefor,  although  the  quail  oame  into  his  possession  during  the 
open  season,    pp.  614^617. 

From  the  Marion  Criminal  Court.     Affirmed. 

R.  W.  McBride  and  C.  8.  Denny,  for  appellant. 
TT.  L.  Taylor,  Attorney-General,  and  A.  E.  Dickey,  for 
State. 

Hadley,  J. — ^Appellant  was  convicted  before  a  justice 
of  the  peace,  under  §2209  Bums  1894,  §2107  Horner  1897, 
which  reads   as  follows:     "Whoever  shoots  or   destroys 
♦    ♦     *     or  has.  in  his  possession  any  quails    *     *     ♦ 
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during  the  period  from  the  first  day  of  January  of  any  year 
to  the  tenth  day  of  November  of  the  same  year,  *  *  * 
shall  be  fined/'  etc.,  upon  an  affidavit  charging  him  with 
having  in  his  possession  on  the  6th  day  of  February,  1900, 
one  quail.  Upon  appeal  to  the  criminal  court  the  appellant, 
Iiaving  pleaded  not  guilty,  was  again  convicted  and  fined 
upon  the  following  evidence:  ^'Said  defendant  admitted 
in  open  court  that  on  the  6th  day  of  February,  1900,  he  did 
have  in  his  possession,  at  Marion  county,  in  the  State  of 
Indiana,  one  quail,  as  chained  in  the  affidavit  filed  herein, 
but  that  said  quail  had  come  to  his  possession  on  the  30th 
day  of  December,  1899,  at  which  time  he  received  it  and 
placed  it  in  his  refrigerator  where  it  had  remained  from 
said  date  continuously  until  said  6th  day  of  February, 
1900.    And  this  was  all  the  evidence  given  in  the  cause." 

Under  the  assignment  of  errors  the  appellant  affirms  two 
propositions:  (1)  The  unconstitutionality  of  the  statute, 
and  (2)  the  guiltlessness  of  the  act  proved  within  the  true 
meaning  of  the  statute.  The  appellant  contends  that  if  the 
statute  is  to  receive  a  literal  constniction,  and  make  guilty 
one  who  rightfully  receives  possession  of  quail  in  the  per- 
missive season,  and  becomes  vested  with  the  right  of  prop- 
erty in  a  wholesome  article  of  food,  to  compel  a  disposition 
of  the  property  by  a  fixed  date,  without  reference  to  the  use 
it  can  be  put  to,  is  practical  confiscation  and  violative  of  the 
fourteenth  amendment  of  the  federal  Constitution,  which 
provides  that  "no  state  shall  make  or  enforce  any  law  which 
shall  *  *  *  deprive  any  person  of  *  *  *  prop- 
erty without  due  process  of  law",  and  of  §21,  article  1.,  of 
the  State  Constitution,  which  provides  that  "no  man's  prop- 
erty shall  be  taken  by  law  without  just  compensation." 

It  is  important  to  note  that  American  quails  are  game 
birds  and  as  such  belong  to  the  State  in  its  sovereign  ca-* 
pacity  as  the  trustee  of  the  citizens  in  common.    Such  game 
is  a  valuable  and  wholesome  article  of  food  diffused  and 
accessible  to  all,  and  its  preservation  a  matter  of  general 
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interest  to  the  people.  The  primary  object  of  government 
is  mutual  safety  and  benefit,  and  to  promote  these  ends  it 
has  long  been  held  that  the  State  possesses  such  police  power 
as  enables  it  to  employ  drastic  measures  to  protect  the  public 
health,  morals,  safety,  and  such  other  concerns  as  affect  the 
happiness  and  general  welfare  of  the  citizens.  To  deny 
such  power  is  to  deprive  the  government  of  one  of  its  essen- 
tial forces.  Nor  is  it  apparent  how  there  can  exist  any  real 
ground  of  complaint.  The  individual  has  no  natural  right 
to  take  game,  or  to  acquire  property  in  it,  and  all  the  right 
he  possesses  or  can  possess  in  this  respect  is  granted  him  by 
the  State.  The  power  to  grant  embodies  the  power  to  im- 
pose conditions ;  and  in  granting  the  privilege  of  reducing 
quail  to  possession,  with  proprietary  right,  it  is  competent 
for  the  State  to  prescribe  such  conditions  of  enjoyment  as 
are  deemed  reasonable  and  necessary  to  protect  the  common 
interest.  The  citizen,  when  he  accepts  the  State's  grant, 
accepts  it  impressed  with  all  the  restrictions  and  limitations 
laid  upon  it,  and  when  he  acquires  property  under  such 
license  he  does  so  with  full  notice  of  his  qualified  right,  and 
so,  if  he  loses  that  which  he  has  taken  or  held  possession  of 
upon  forbidden  terms,  he  has  lost  nothiing  that  belonged  to 
him,  and  there  has  been  no  taking  of  property  without  due 
process  of  law  or  without  just  compensation. 

Quails  not  only  supply  a  delicate  and  nutritious  food 
highly  valued  by  the  people,  but  from  their  wild  and  agile 
nature  offer  alluring  sport  to  hunters,  which  if  unrestrained 
would  probably  lead  to  their  ultimate  extinction ;  hence,  any 
measure  which  in  the  judgment  of  the  legislature  is  reason- 
ably calculated  to  avoid  such  result  and  preserve  these  food 
birds  for  future  benefit,  even  to  the  extent  of  restricting  the 
use  of,  or  right  of  possession  in  the  birds  after  they  have  been 
taken,  or  killed,  must  be  held  to  be  a  legitimate  exercise  of 
legislative  power.  State  v.  Rodman,  58  Minn.  393,  59  N. 
W.  1098;  Phelps  v.  Racey,  60  N.  Y.  10;  Haggerty  v.  St. 
Louis,  etc.,  Co.,  143  Mo.  238,  44  S.  W.  1114,  40  L.  R.  A. 
161 ;  State  v.  Judy,  7  Mo.  App.  524. 
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Other  decisions  which  uphold  the  validity  of  such  legisla- 
tion but  which  turn  upon  the  defense  that  the  game  was 
lawfully  acquired  outside  the  state  are  as  follows:  Mag- 
ner  v.  FeoplCy  97  111.  320;  American  Ex.  Co.  v.  People, 

133  111.  649,  24  N.  E.  768,  9  L.  R.  A.  138;  Ex  PaHe 
Maier,  103  Cal.  476,  37  Pac.  402 ;  Roth  v.  State,  51  Ohio 
St.  209,  37  N.  E.  259 ;  Stevens  v.  State,  89  Md.  669,  43 
AtL  929;  Geer  v.  Connecticut,  161  U.  S.  519,  16  Sup.  Ct. 
600,  40  L.  ed.  793. 

Decisions  of  the  State  sustaining  legislation  for  the  pro- 
tection and  preservation  of  fish  rest  upon  the  same  prin- 
ciple.    See  Oentile  v.  State,  29  Ind.  409;  State  v.  Lewis, 

134  Ind.  250,  20  L.  R.  A.  52. 

Upon  the  second  point  it  is  contended  that  if  the  law  is 
constitutional,  the  words  "Whoever  has  in  his  possession 
any  quails"  should  not  be  construed  to  embrace  quails 
rightfully  acquired  in  the  open  season,  and  continuously 
kept  by  the  owner  in  his  possession  to  a  period  within  the 
close  season.  We  must  assume  that  the  lawmakers  right- 
fully apprehended  the  meaning  of  the  words  employed  by 
them  in  stating  their  intention,  and  in  the  absence  of  some 
fact  relating  to  the  subject-matter  legislated  upon,  or  other 
provisions  of  the  act  inconsistent  with  the  ordinary  meaning 
of  the  language  used,  we  must  conclusively  presume  the 
meaning  to  be  that  which  is  usually  conveyed  by  the  words. 
To  arbitrarily  give  an  unusual  meaning  to  the  word  would 
be  to  change  the  law,  and  this  we  have  no  power  to  do.  It 
has  long  been  the  policy  of  the  State  to  preserve  its  fish  and 
food  birds  from  destruction  or  immoderate  diminution.  In 
1857  there  was  passed  "An  act  to  provide  for  the  pro- 
tection of  wild  game  defining  the  time  in  which  the  same 
may  be  taken  and  killed."  Acts  1857,  p.  39.  In  this  first 
act  it  was  provided  by  section  three  that  it  should  be  unlaw- 
ful to  shoot,  trap  or  net  quails  and  pheasants  between  Feb- 
ruary Ist  and  November  1st  of  each  year,  and  by  section 
six  it  was  made  unlawful  to  have  in  possession  any  quails 
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or  pheasants  killed  or  taken  within  the  prohibited  season. 
It  will  be  perceived  that  at  the  beginning  of  legislation  upon 
this  subject  the  legislature  limited  the  wrongful  possession 
to  birds  taken  or  killed  within  the  forbidden  season.  This 
act  was  amended  by  contracting  the  permissive  season  in 
1861  and  again  in  1863.  In  1867  the  first  act,  "To  provide 
for  the  protection  of  fish,  defining  the  time  in  which  they 
may  be  trapped,  netted  or  seined",  was  enacted  making  a 
violation  of  the  provisions  of  the  act  a  misdemeanor.  Acts 
1867,  p.  128.  At  the  same  session  another  act  was  passed 
entitled  "An  act  to  provide  for  the  protection  of  wild  game". 
By  this  act  it  was  made  unlawful  to  shoot  or  trap  quails  or 
pheasants  between  February  Ist  and  October  Ist,  and  to 
net  quails  at  any  time,  and  unlawful  to  transport  quails 
killed  or  taken  in  violation  of  the  act.  In  1871  another 
act  "To  provide  for  the  protection  of  fish"  was  passed.  Acts 
1871,  p.  24.  And  in  1877  still  another  act  "To  provide 
for  the  protection  of  wild  game",  by  which  act  the  netting 
and  trapping  of  quails  is  absolutely  prohibited  at  all  times. 
Acts  1877,  p.  69.  Again  in  1879  another  step  was  taken  by 
the  l^slature  "To  provide  for  the  protection  of  wild  game," 
section  nine  of  which  act  reads  as  follows:  "It  shall  be 
unlawful  to  sell,  keep  or  expose  for  sale,  or  have  possession 
of  any  quail  or  pheasant  between  the  fifth  day  of  January 
and  the  first  day  of  November  in  any  year;  *  *  *, 
Any  person  or  persons  violating  the  provisions  of  this  sec- 
tion shall  be  fined  '$1  for  each  and  every  quail,  *  *  * 
so  unlawfully  kept,  sold,  exposed  to  sale,  or  possessed." 
Acts  1879,  p.  242. 

Other  laws  relating  to  the  same  subject  were  passed  in 
1881.  See  Acts  1E81,  p.  218,  §§2106,  2112-2116,  R.  S. 
1881,  inclusive,  prohibiting  the  destruction  of  quails,  the 
selling  or  possession  of  quails  in  a  particular  season,  the 
selling  or  posession  of  quails  at  all  times  that  have  not  been 
killed  by  shooting,  the  transportation  of  quails  within  the 
State  killed  or  taken  in  violation  of  law,  and  their  transpor- 
tation out  of  the  State  at  anv  time. 
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In  1893  the  method  of  protection  was  again  emphasized 
by  the  act  set  out  at  the  beginning  of  this  opinion  and  under 
which  this  prosecution  is  had. 

In  1897  there  was  passed  "An  act  to  prevent  the  destruc- 
tion of  quail"  which  makes  it  unlawful  to  kill  any  quail  for 
the  purpose  of  sale,  or  to  sell,  barter  or  ofier  to  sdl  any 
quail  caught  or  killed  in  the  State. 

The  enacting  clauses  of  the  foregoing  laws  dearly  dis- 
close the  general  purpose  of  the  State,  and  the  progress  made 
in  restrictive  measures  affirms  tiie  inadequateness,  in  l^s- 
lative  opinion,  of  previous  provisions  to  accomplish  the  pur- 
pose intended.  At  the  beginning,  more  than  forty  years  ago, 
it  was  made  unlawful  to  shoot,  trap,  or  iket  quails  between 
February  1st  and  November  1st,  and  to  have  quails  in  pos- 
session that  had  been  taken  or  killed  in  the  close  season. 
Next  it  was  made  unlawful  to  shoot  or  trap  them  between 
February  1st  and  October  1st  and  to  net  them  at  any  time, 
and,  as  the  next  step,  trapping  wa3  prohibited  altogether. 
For  twenty  years  it  had  been  a  good  defense  to  a  charge  of 
wrongful  possession  to  prove  that  the  birds  had  been  taJcen 
or  killed  in  the  open  season,  but  in  1879  it  was  made  unlaw- 
ful, not  only  to  sell,  but  to  offer  for  sale,  or  have  m  posses- 
session,  within  the  close  season,  any  quail,  without  ref^- 
ence  to  when  killed  or  acquired.  As  a  further  step,  in  1881 
the  right  to  sell  or  have  quails  in  possession  in  the  open 
season  was  confined  to  such  birds  only  as  had  been  killed  by 
shooting,  and  in  1897  the  right  to  sell  at  any  time  was 
wholly  denied. 

The  constantly  increasing  stringency  in  repressive  meas- 
ures illustrates  the  difficulty  encountered  by  the  legislature 
in  framing  a  law  that  was  effective  for  the  protection  of 
quails,  and  the  provision  under  review,  making  the  act  of 
possession  within  the  close  season,  ipso  factOy  a  crime, 
after  its  adoption  in  1879  and  its  reaffirmance  three  times 
in  the  same  words,  must  be  accepted  as  evidencing  legislative 
opinion  that  such  provision  is  an  essential  no^ans  of  preventr 
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ing  an  evasion  of  the  law.  As  was  well  said  in  Stc^e  v. 
Rodman,  58  Minn.  393 :  ^^What  this  provision  aims  at  is 
not  the  mere  fact  of  possession  of  game  lawfully  obtained, 
but  to  prevent  its  being  unlawfully  taken  or  killed.  If  it 
were  permitted  to  have  possession  during  the  closed  seasoi) 
without  limitation  of  game  taken  or  kiUed  during  the  open 
season,  it  would  inevitably  result  in  frequent  violations  of 
the  law,  without  the  least  probability  of  a  discovery.  Game 
is  usually  found  in  secluded  places,  away  from  habitations 
of  men,  with  no  one  to  witness  the  killing  but  the  hunter 
himself.  The  game  would  have  no  earmarks  to  show  whether 
it  was  taken  or  killed  in  the  open  or  close  season,  and 
hence  ccmviction  under  this  statute  would  ordinarily  be  im- 
possible, and  the  law  would  become  practically  a  dead  letter. 
In  these  days  of  cold  storage  warehouses,  the  mere  lapse  of 
time  after  the  expiration  of  the  open  season  would  furnish 
little  aid  in  an  effort  to  prove  that  the  game  had  been  taken 
or  killed  out  of  season.'^ 

In  such  misdemeanors  the  motive  is  of  no  consequence. 
It  is  the  act,  and  the  act  only,  that  constitutes  the  offense. 
State  V,  Efigle,  (Ind.  Sup.)  68  N.  E.  698.  The  simple 
words  are:  ^^Whoever  has  in  his  possession  any  quail"  is 
guilty.  The  language  is  so  clear  and  unambiguous  as  to 
leave  no  room  for  construction.  How  or  when  the  posses- 
sion was  acquired  is  not  made  material  by  the  legislature, 
and  we  have  no  power  to  make  it  so.    See  cases  above  cited. 

Judgment  affirmed.    Jordan,  J.,  dissents. 

Dissenting  Opinion. 

JoBDAN,  J. — I  can  not  concur  in  the  majority  opinion  in 
this  case  so  far  as  it  in  effect  holds  that  the  possession  of 
the  quail  by  the  appellant,  under  the  facts,  was  a  penal 
offense  in  the  meaning  and  spirit  of  the  statute  in  contro- 
versy. The  admitted  facts  conclusively  show  that  the  quail 
in  question  had  come  into  the  possession  of  the  accused  on 
the  30th  day  of  December,  1899,  the  same  being  a  day 
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within  the  open  season  when  it  was  lawful  to  kill  or  take 
quails  and  reduce  the  same  to  possession.  On  that  date,  it 
seems,  it  was  placed  by  appellant  in  his  refrigerator  and 
there  remained  until  the  5th  day  of  the  following  February. 
The  statute,  as  enacted,  and  whereby  the  legislature  has 
declared  the  period  which  shall  constitute  the  close  season, 
in  respect  to  killing  or  taking  of  such  game,  reads  as  fol- 
lows: "Whoever  shoots  or  destroys,  or  pursues  for  the  pur- 
pose of  shooting  or  destroying,  or  has  in  his  possession  any 
quails  or  pheasants  during  the  period  from  the  first  day  of 
January  of  any  year  to  the  tenth  day  of  ITovember  of  the 
same  year,  or  shoots  or  kills  any  wild  turkey  between  the 
first  day  of  February  and  the  first  day  of  November  of  any 
year,  shall  be  fined  in  the  sum  of  $2  for  each  quail,  wild 
turkey  or  pheasant  so  killed,  and  the  sum  of  $1  for  each 
quail  or  pheasant  so  pursued,  or  had  in  his  possession.'' 
§2209  Burns  1894. 

This  act,  under  its  provisions,  neither  assumes  nor  pro- 
fesses to  deal  with  or  to  have  any  reference  or  application 
to  quails  which  were  lawfully  taken  and  reduced  to  posses- 
sion by  the  taker  during  the  open  season.  From  my  view 
of  the  law  it  would  certainly  appear  to  be  a  very  harsh  and 
unreasonable  interpretation  of  this  statute  to  hold  that  the 
legislature  thereby  intended  to  make  the  possession  of  quail, 
when  such  possession  was  lawful  at  the  taking,  a  criminal 
offense  by  the  mere  lapse  of  time,  or,  in  other  words,  that 
a  continuation  of  such  possession  over  into  the  close  season 
should  constitute  a  crime.  In  the  absence  of  an  express 
declaration  to  that  effect,  can  it  be  asserted  that  the  legisla- 
ture intended,  by  this  statute,  not  only  to  make  the  posses- 
sion of  quails  killed  or  taken  during  the  forbidden  time  an 
unlawful  act,  but,  under  its  provisions,  it  was  intended  to 
go  further,  and  trace,  if  necessary  to  constitute  the  offense, 
the  possession  of  such  game  back  into  the  open  season,  and 
forbid,  under  a  penalty,  a  continuation  of  such  possession 
over  into  the  close  season  ?    Before  a  judgment  of  a  court  in 
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a  criminal  cause  which  would  lead  to  such  an  unjust  and 
unreasonable  result  is  rendered,  the  language  of  the  statute 
involved  should  be  clear  and  mandatory  and  free  from  all 
reasonable  doubt  in  respect  to  its  meaning.  Before  the  stat- 
ute in  question  is  enforced  against  the  accused,  under  the 
facts  in  the  case,  the  court  ought  to  be  fully  satisfied  that 
the  act  which  the  statute  imputes  to  him  is  made  unlawful, 
not  only  by  the  letter,  but  that  it  also  falls  within  the  spirit 
and  intent  of  the  law.  For  the  principle  is  elementary  that 
a  thing  within  the  intent  of  the  statute  is  as  much  within 
it  Sis  if  it  were  within  the  letter,  and  a  matter,  although 
within  the  letter  of  the  law,  is  not  within  its  provisions  if 
contrary  to  the  intent  and  spirit  of  the  act.  Conn  v.  Board, 
etc.j  151  Ind.  517. 

It  is  a  well  settled  canon  in  respect  to  the  construction  of 
laws  that  where  the  language  of  the  legislature  is  fairly  sus- 
ceptible  of  two  meanings,  the  one  which  excludes  or  pre- 
vents consequences  which  are  mischievous  and  unjust  will  be 
preferred  and  adopted  by  the  court.  In  fact,  statutes  are 
not  always,  nor  should  they  be,  literally  construed.  Donnell 
V.  State,  2  Ind.  658 ;  Hooper  v.  State,  66  Ind.  153.  The 
rule  is  well  settled  that  in  the  construction  or  interpretation 
of  a  criminal  statute  all  reasonable  doubt  which  may  arise  in 
respect  to  its  meaning  must  be  resolved  in  favor  of  the  per- 
son accused  thereunder. 

I  recognize  the  rule  of  the  law  which  affirms  that  the  title 
or  right  to  all  animals,  birds,  fowls,  or  fish,  ferae  naturae 
is  held  by  the  State,  the  sovereign  power,  in  trust  for  the 
benefit  of  all  the  people  of  the  State,  and  that  the  latter,  by 
its  legislature,  may  impose  such  conditions,  regulations,  or 
restrictions  as  may  be  deemed  proper  or  necessary  in  respect 
to  the  taking  or  having  in  possession  any  of  such  animals, 
birds,  fowls,  or  fish,  and  that  he  who  acquires  the  ownership 
or  possession,  imder  such  imposed  conditions,  regulations, 
or  restrictions,  will  be  held  to  be  subject  thereto,  and  his 
title  or  right  of  possession  will  be  controlled  thereby. 
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But  that  is  not  the  question  involved  in  this  appeal  It 
may  be  conceded  that  the  State  has  the  power  to  make  the 
possession  of  quails  in  the  close  season  unlawful,  although 
such  possession  was  acquired  in  the  open  season,  and  con- 
tinued over  into  the  close  period.  But  this  concession  does 
not  solve  the  question  involved  in  this  appeal,  which  is: 
Can  it  in  reason  be  asserted,  under  the  rule  governing  the 
interpretation  of  statutes,  that  the  legislature,  under  the 
statute  in  dispute,  intended,  und^r  the  circumstances,  to 
make  such  possession  unlawful?  That  this  question  must 
be  answered  in  the  negative  to  me  appears  to  be  quite  evi- 
dent and  beyond  successful  controversy.  Had  the  legisla- 
ture intended  by  this  law  to  make  it  unlawful  for  a  person 
to  have  in  his  possession  quails  taken  during  the  open  sea- 
son, considering  the  importance  of  the  question,  it  may  be 
assumed  that  the  legislative  will  to  this  effect  would  have 
been  expressed  or  declared  in  clear  and  positive  language. 

A  statute  of  the  state  of  Maine  prohibited,  under  penalty, 
the  hunting  or  killing  of  deer  between  the  1st  of  January 
and  the  1st  of  October.  By  this  act  it  was  also  made  an 
offense  for  any  person  to  carry  or  transport  the  carcass  or 
hide  of  any  deer  during  the  prescribed  close  period.  One 
Young  was  prosecuted  under  the  statute  for  transporting 
on  February  17,  1883,  the  carcasses  of  two  deer.  It  was 
sho^voi  by  the  evidence  that  he  killed  and  came  into  the 
possession  of  one  of  the  animals  in  the  state  of  Maine  on 
the  30th  day  of  the  previous  December,  and  of  the  other 
animal  on  the  31st  day  of  the  same  month;  that  the  car- 
casses of  the  deer  were  taken  by  him  from  the  place  where 
he  had  killed  them  in  that  state  to  his  own  home,  and  there 
remained  until  February  17th  following,  and  then  trans- 
ported by  him  to  the  railroad  station  to  be  shipped  by  rail 
to  Boston,  Massachusetts,  for  the  purpose  of  sale.  The  case 
was  appealed  to  the  supreme  court  of  Maine.  See  Allen 
V.  Young,  76  Me.  80.  In  deciding  the  question  as  therein 
involved,  which  was  identical  with  the  one  in  issue  in  the 
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ease  at  bar,  the  oonrt  said:  ^'The  question  is  whether,  if 
deer  are  killed  during  the  time  when  it  is  lawful  to  do  so, 
it  is  a  crime  to  carry  or  transport  the  hides  or  carcasses  from 
place  to  place  in  this  state  during  the  time  when  it  is  unlaw- 
ful to  kill  them.  We  think  it  is  not.  True,  the  transporta- 
tion at  such  a  time  seems  to  be  within  the  letter  of  the  law ; 
but  we  think  such  could  not  have  been  the  intention  of  the 
l^islature.  We  can  see  no  possible  motive  for  making  such 
transportation  a  crime.  We  can  readily  see  that  it  would  be 
in  furtherance  of  the  purposes  of  the  act  to  make  such 
transportation  prima  facie  evidence  of  guilt,  and  thus  throw 
the  burden  of  proof  upon  the  party  to  show  his  innocence, 
as  is  done  in  section  five  with  respect  to  possession ;  but  we 
fail  to  see  any  motive  for  making  the  mere  transportation 
of  the  hide  or  carcass  of  a  deer  from  one  place  to  another 
a  crime  when  the  deer  has  been  lawfully  killed  and  is  law- 
fully in  the  possession  of  the  one  who  transports  it.  Cer- 
tainly one  may  reasonably  doubt  whether  such  could  have 
been  the  intention  of  the  legislature;  and  the  act  being  a 
penal  one,  a  reasonable  doubt  is  sufRcient  to  make  it  the  duty 
of  the  court  to  adopt  the  more  lenient  interpretation,  and 
construe  the  term,  'such  animal'  as  meaning  an  animal  un- 
lawfully killed,  as  was  done  in  construing  a  similar  statute 
in  Com.  v.  Hall,  128  Mass.  410." 

In  the  case  of  the  State  v.  McOuire,  24  Ore.  366,  33  Pac. 
666,  21  L.  R.  A.  478,  the  defendant  was  prosecuted,  under 
a  statute  of  that  state,  for  having  in  his  possession  certain 
fish  during  the  period  when  the  law  made  it  unlawful  for 
any  person  to  receive  or  have  any  such  fish  in  his  possession. 
The  defendant  offered  to  prove,  as  a  defense  to  the  prosecu- 
tion, that  the  fish  in  controversy  had  been  lawfully  caught 
in  the  open  season  and  belonged  to  fish  dealers  in  the  city  of 
Portland  and  had  been  by  such  dealers  placed  in  his  pos- 
session only  for  the  purpose  of  cold  storage.  It  was  held 
in  that  case  that  by  reason  of  the  fact  that  the  fish  were 
caught  in  the  open  season,  the  possession  thereof  thereafter 
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during  the  prohibited  period  would  not  render  the  possession 
unlawful  within  the  intent  of  the  statute.  The  cases  pro 
and  con  in  respect  to  the  law  upon  the  question  involved  are 
fully  collected  and  reviewed  by  the  court  in  that  appeal. 
The  trial  court,  it  seems,  in  construing  the  statute  involved 
in  that  prosecution,  held  that  the  possession  of  the  fish  by 
the  defendant  during  the  close  season  constituted  a  crime, 
regardless  of  the  fact  as  to  when  or  where  they  were  caught 
or  taken.  The  supreme  court,  in  considering  the  construc- 
tion placed  upon  the  statute  by  the  lower  court  said :  "The 
effect  of  this  construction  is  to  declare  that,  in  order  to  pro- 
tect the  salmon  in  this  state,  it  was  the  intentioix  of  the 
statute  to  punish  the  offering  for  sale,  or  the  having  in  pos- 
session, of  salmon  of  the  varieties  specified,  during  the 
prohibited  seasons,  no  matter  whether  they  were  lawfully 
caught  within  or  without  the  state;  in  a  word,  that  it  was 
the  intention  of  the  legislature  to  punish  the  mere  possession 
of  salmon  which  had  been  lawfully  caught  or  taken.  It 
ought  to  require  plain,  unambiguous,  and  mandatory  lan- 
guage to  justify  any  court  in  declaring  fish  or  game  lawfully 
caught  or  taken  to  be  the  subject  of  an  offense,  by  the  simple 
possession  of  it.  A  construction  leading  to  such  injustice 
ought  to  be  avoided  if  it  can  be  reasonably  done.  Salmon 
fish  is  an  article  of  food,  and  the  law  interdicting  the  catch- 
ing of  them  at  certain  seasons  is  not  because  they  are  unfit 
for  use,  or  unwholesome,  but  to  protect  and  preserve  such 
fish  in  this  state." 

In  the  case  of  People  v.  O'Neil  71  Mich.  325,  39  N.  W. 
1,  the  defendant  was  accused  of  having  in  his  possession,  in 
violation  of  a  statute  of  the  state  of  Michigan,  a  number  of 
quail  in  the  month  of  April,  1888,  this  latter  month,  imder 
the  law,  being  within  the  close  season  in  that  state.  The 
evidence  established  that  he  had  purchased  these  birds  in  the 
state  of  Missouri  and  had  received  them  into  his  possession 
in  the  month  of  December,  1887,  this  latter  month  being 
within  the  open  season  in  the  state  of  Michigan.    The  8U- 
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preme  court  in  that  appeal  held  that  under  the  facts  the  pos- 
session was  not  unlawful  within  the  spirit  or  meaning  of 
the  criminal  statute  involved.  Champlin,  J.,  speaking  as 
the  organ  of  the  court,  in  respect  to  the  interpretation  of  the 
law,  said :  "A  construction  of  a  statute  which  leads  to  such 
harsh  consequences,  and  punishes  with  severe  penalties  acts 
which  are  confessedly  innocent  in  themselves,  must  not  only 
he  unambiguous,  but  mandatory ;  and  the  act  done  must  be 
not  only  within  the  letter,  but  within  the  spirit,  of  the  law 
to  gain  my  assent  to  its  enforcement.  Our  statute  requires 
no  such  strict  or  harsh  construction.  The  articles  inter- 
dicted are  articles  of  food,  and  the  interdiction  is  not  be- 
cause such  food  is  unwholesome,  and  therefore  detrimental 
to  the  public  health,  but  the  whole  end  and  object  of  the 
legislation  is  to  protect  and  preserve  game  in  the  state  of 
Michigan."  That  eminent  and  learned  jurist.  Judge  Camp- 
bell, in  concurring  in  the  opinion  of  his  associates,  said: 
"I  do  so  for  the  further  additional  reason  that  I  do  not 
think  it  would  be  competent  for  our  legislature  to  punish 
the  possession  of  game  which  was  lawfully  captured  or 
killed.  Having  become  lawful  private  property,  it  can  not 
be  destroyed  or  confiscated,  unless  it  becomes  unfit  for  use, 
any  more  than  other  property  can  be  destroyed.  I  do  not 
think  the  cases  to  the  contrary  are  reasonable  or  sound." 

Commonwealth  v.  Wilkinson,  139  Pa.  St.  298,  304,  21 
Atl.  14;  James  v.  Wood,  82  Me.  173,  19  Atl.  160,  8  L.  R. 
A.  448;  Commonwealth  v.  Hall,  128  Mass.  410,  also  sus- 
tain the  doctrine  asserted  and  adhered  to,  in  the  cases  from 
which  I  have  quoted.  It  can  not  be  said  that  there  is  any 
real  merit  in  one  of  the  reasons  given  for  the  construction 
placed  upon  the  statute  by  the  majority  opinion,  which  rea- 
son is  to  the  effect  that  such  a  construction  is  necessary  in 
order  to  prevent  an  evasion  of  the  law,  or,  in  other  words, 
to  enable  the  State  more  successfully  to  secure  convictions 
thereunder.  That  is  a  question  more  properly  for-  the 
consideration  of  the  legislature. 
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If  it  had  be^i  intended  by  the  lawmaking  power  to  make 
the  mere  posseBsion  of  quaU  during  the  prohibited  season  a 
criminal  offense^  without  any  regard  to  where,  when,  or  how 
lawfully  such  game  had  been  killed  or  taken,  surely  lan- 
guage could  and  would  have  been  employed  clearly  to  ex* 
press  such  intention. 

Under  the  holding  in  the  prevailing  opinion,  the  hunter 
who  kills  any  quail  on  December  Slst,  the  end  of  the 
open  season,  intending  to  eat  them  at  his  New  Year's 
dinner,  will  discover  that  he  is  in  a  position  of  peril  He 
will  be  compelled  either  to  eat  the  birds  on  the  day  he 
killed  them,  cremate  them,  or  in  some  other  manner 
destroy  them,  or,  at  least,  he  must  in  some  way  rid 
himself  of  their  possession  ere  the  clock  strikes  the  hour  of 
midnight,  otherwise  if  he  continues  the  possession  of  tJie 
birds  over  until  the  beginning  of  the  next  day  he  will  be  a 
violator  of  the  law  and  liable  to  be  subjected  to  its  penalty. 

In  many  of  the  cases  cited  in  the  majority  opinion,  the 
legislature  appears,  in  the  particular  statute,  by  some  pro- 
vision to  have  emphasized  its  intention  to  make  the  law 
apply  to  and  include  game,  without  regard  to  the  question 
as  to  when,  where,  or  how  the  same  had  been  killed,  taken, 
or  received. 

Without  further  commenting  upon  the  question,  I  am  con- 
vinced that  the  conviction  of  the  appellant  in  the  trial  court, 
imder  the  facts,  was  wrong,  and  that  the  judgment  ought  to 
be  reversed. 


-3,  Clements  et  al.  v.  Davis,  Sheriff,  et  al. 

166  670       [No.  18,838.    Filed  June  28, 1900.    Rehearing  denied  Deo.  18.  1900.] 
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— Appeal  and  EB.non.—Partiea,— Husband  and  Wife.— Where  in  a  suit 
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168  127  by  a  wife  to  recover  one-third  of  the  proceeds  of  the  aeXe  of  land 
168  i37i  owned  by  her  husband,  sold  under  a  decree  of  forecloenre,  the  hus^ 
m  332  band  filed  a  cross-complaint  disclaiming  any  interest,  and  joined 
•  with  her  in  an  appeal  from  a  judgment  on  demurrer  to  the  com- 
plaint, it  was  not  necessary  to  join  him  as  an  appellee,  no  judgment 
being  rendered  in  his  favor  against  her.    p.  6f6. 
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Plbadino. — FortcioMure  of  Morigagts,— Judgment  Creditors, — Hus- 
band and  Wife, — InehoeUe  Interest  of  Wife, — Where  in  an  action  to 
foreclose  a  mortgage  the  only  averment  as  to  the  mortgagor's  wife 
was  that  she  joined  in  the  execution  of  the  mortgage,  and  the  answer 
of  judgment  creditors,  who  were  made  defendants,  admitted  the 
averments  of  the  complaint,  and  asked  that  their  interests  be  pro- 
tected, and  that  any  surplus  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  be  applied  on  their  judgment,  no  issue  was  thereby 
raised  which  required  the  wife  to  assert  her  inchoate  interest  in  the 
real  estate  or  in  the  proceeds  of  its  sale.    pp»  SS&SSJ^ 

JUDOiaBNTB.^For«etotttre  of  Mortgages. — Hutband  and  Wife.-^Oen' 
eral  Judgment  Creditors  of  Husband.— Inchoate  Interest  of  Wife, — 
Judicial  Sales, — ^In  a  suit  to  foreclose  a  mortgage  executed  by  hus- 
band and  wife  on  the  lands  of  the  husband,  to  which  suit  general 
creditors  of  the  husband  are  made  defendants,  and  to  which  the 
wife  is  a  party,  it  is  not  necessary  that  the  wife  should  set  up 
her  inchoate  right  to  the  one-third  of  the  lands  mortgaged,  or  the 
proceeds  of  their  sale,  as  against  the  judgment  creditors,  and  she 
will  not  be  concluded  by  a  judgment  directing  the  sale  of  the  land, 
and  the  application  of  the  proceeds,  after  the  payment  of  the  mort- 
gage debt^  to  the  discharge  of  the  general  judgments  against  her 
husband,  where  her  interest  in  the  land  was  not  specifically  put  in 
issue,    pp,  61^6-634, 

From  the  Montgomery  Circuit  Court.     Reversed. 

M.  M.  Bachelder,  for  appellants. 

H*  H.  Biatine  and  1\  H.  Bistine,  for  appellees. 

DowLiNG,  J. — In  this  suit  the  appellant,  Dora  Clements, 
seeks  to  recover  from  the  appellee,  ('harles  E.  Davis,  as 
sheriff  of  Montgomery  coimty,  one-third  of  the  proceeds  of 
the  sale  of  a  lot  of  land  owned  by  Kobert  Clements,  the  hus- 
band of  the  said  Dora,  sold  by  said  sheriff  under  a  decree 
of  foreclosure,  and  to  enjoin  the  said  sheriff  from  paying 
the  sum  so  claimed  by  the  said  appellant  to  certain  judg- 
ment creditors  of  her  husband,  the  mortgage  debt,  with  in- 
terest and  costs,  having  been  fully  paid,  and  an  amount  suffi- 
cient to  pay  said  one-third  remaining  in  the  hands  of  said 
sheriff. 

This  is  a  second  appeal.  Davis  v.  Clements,  148  Ind. 
605.    When  here  before  the  complaint  was  held  insufficient, 

Vol.  156—40 
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and  the  judgment  of  the  Montgomery  Circuit  Court,  upon 
a  demurrer  thereto,  was  reversed.  The  complaint  was 
amended,  and  new  parties  were  added.  The  appellant, 
Robert  Clements,  filed  a  cross-complaint.  The  defendants 
below  demurred  separately  to  the  complaint  as  amended, 
and  to  the  cross-complaint.  These  demurrers  were  sus- 
tained, and,  the  appellants  failing  and  refusing  to  plead 
further,  judgments  were  rendered  against  them  respectively. 
They  appeal,  and  the  errors  assigned  are  the  rulings  of  the 
court  upon  the  demurrers.  Objection  is  made  that  there  is 
a  defect  of  parties  in  the  assignment  of  errors,  for  the  reason 
that  Robert  Clements,  the  husband  of  Dora  Clements,  is  not 
joined  as  an  appellee.  He  disclaimed  all  interest  in  the 
moneys  demanded  by  his  wife  in  her  complaint,  and  there 
was  no  judgment  in  his  favor  against  her.  He  had,  there- 
fore, no  interest  in  the  controversy.  He  unites  with  her  as 
an  appellant,  as  he  is  authorized  to  do,  and,  in  our  opinion, 
it  was  not  necessary  to  join  him  as  an  appellee.  Hogan 
V.  Robinson,  94  Ind.  138;  Case  v.  Case,  137  Ind.  526; 
Stewart  v.  Babbs,  120  Ind.  568;  Magel  v.  Milligany  150 
Ind.  582. 

The  material  facts  alleged  in  the  complaint  as  amended 
were  as  follows:  The  Ladoga  Building  Loan  Fund  and 
Savings  Association  brought  suit  in  the  Montgomery  Circuit 
Court  to  foreclose  a  mortgage  executed  by  the  said  Robert 
Clements  and  Dora  Clements,  his  wife,  on  a  lot  of 
land  owned  by  Robert  Clements,  the  husband,  situated  in 
the  city  of  Ladoga,  in  said  Montgomery  county.  The  mort- 
gagors, together  with  Daniel  J.  Davis  and  Thomas  Rankin, 
who  held  a  judgment  against  Robert  Clements,  were  made 
defendants.  Robert  Clements  and  wife  were  personally 
served,  but  did  not  appear  to  the  action,  and  judgment  was 
taken  against  them  by  default.  Davis  and  Rankin  appeared 
and  filed  their  joint  answer  to  the  complaint.  Judgment 
was  rendered  in  favor  of  the  Ladoga,  etc.,  association,  for 
the  foreclosure  of  the  mortgage,  and  the  sale  of  the  mort- 
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gaged  premises.  The  decree  directed  the  application  of  the 
amount  realized  from  the  sale  of  the  property,  (1)  to  the 
payment  of  the  costs  of  the  suit;  (2)  to  the  payment  of  the 
mortgage  debt  and  interest,  and  (3)  to  the  payment  of  the 
judgment  in  favor  of  Davis  and  Bankin.  An  order  of  sale, 
in  pursuance  of  the  said  decree,  was  issued  to  the  appellee, 
Charles  E.  Davis,  the  sheriff  of  said  Montgomery  county, 
and  by  virtue  thereof  he  advertised  and  sold  the  real  estate 
described  in  the  decree  for  the  sum  of  $1,200.  Out  of  this 
amount  the  sheriff  paid  the  costs  of  the  suit  and  the  claim  of 
the  Ladoga,  etc..  Association,  with  interest,  and  threatened 
to  apply  the  residue  in  his  hands,  amounting  to  upwards  of 
$400,  to  the  said  judgment  of  Davis  and  Eankin,  agreeably 
to  the  terms  of  the  judgment  of  foreclosure.  The  appellant 
Dora  Clements  was  the  wife  of  the  said  Robert  Clements  at 
and  before  the  time  when  said  judgment  in  favor  of  Davis 
and  Bankin  was  rendered,  and  ever  since  has  remained  his 
wife.  The  judgment  of  the  said  Davis  and  Kankin,  and  the 
lien  thereof,  were  general,  and  not  specific.  It  was  alleged 
that  after  the  payment  of  the  mortgage  debt,  interest,  and 
costs,  the  said  Dora  Clements  as  such  wife  was  entitled  to 
have  paid  to  her  an  amount  equal  to  the  one-third  of  the 
sum  the  said  real  estate  brought,  before  the  payment  of  the 
claim  of  the  said  judgment  creditors,  Davis  and  Rankin. 
It  was  also  alleged  that  the  sheriff,  Charles  E.  Davis,  would, 
unless  restrained  by  the  order  of  the  court,  pay  the  whole  of 
the  balance  of  the  proceeds  of  the  sale  of  said  real  estate  in 
his  hands  to  the  said  judgment  creditors,  Davis  and  Rankin, 
as  directed  by  the  decree.  Prayer  for  a  temporary  restrain- 
ing order,  and  for  judgment  for  $400,  etc.  Copies  of  tlio 
complaint  in  the  foreclosure  suit  referred  to,  the  answer  of 
the  judgment  creditors,  Davis  and  Rankin,  thereto,  and  of 
the  judgment  or  decree,  were  made  exhibits,  and  were  filed 
with  the  complaint. 

The  only  allegation  of  the  complaint,  in  the  foreclosure 
suit,  concerning  the  judgment  of  Davis  and  Rankin,  as 
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shown  by  the  copy  thereof  filed  in  this  action,  was  this: 
"That  the  defendants  David  J.  Davis  and  Thomas  Rankin, 
hold  a  judgment  against  one  James  F.  Luther,  and  the 
defendant  Robert  Clements,  jointly,  as  appears  of  record  in 
tlie  clerk's  oflSce  of  Montgomery  county,  Indiana,  in  the  sum 

of  $921,  and  costs  taxed  at  dollars,  taken  on  the 

27th  day  of  April,  1895,  which  plaintiff  claims  is  subse- 
quent to  this  mortgage." 

The  answer  filed  by  the  said  judgment  creditors,  Davis 
and  Kankin,  omitting  its  title,  was  in  these  words:  "The 
defendants  David  J.  Davis  and  Thomas  Rankin,  for  sepa- 
rate joint  answers  to  the  complaint  herein,  say,  that  on  the 
27th  day  of  April,  1895,  they  recovered  a  judgment  against 
the  defendant  Robert  Clements,  which  said  judgment  is  a 
lien  upon  the  real  estate  in  the  complaint  and  mortgage 
mentioned,  and  they  ask  that  in  the  judgment  and  decree 
rendered  in  this  cause  that  their  interest  be  protected,  and 
that,  if  said  mortgaged  premises  sell  for  an  amount  in  excess 
of  said  mortgage  debt,  that  the  excess  be  paid  to  these  de- 
fendants on  their  said  judgment  lien." 

The  court  rendered  a  judgment  for  the  sale  of  the  mort- 
gaged property,  and  directed  that  the  proceeds  of  such  sale 
be  applied  as  follows:  "(1)  To  the  payment  of  all  costs 
accrued,  and  to  accrue,  in  this  cause;  (2)  to  the  payment 
of  the  amount  due  the  plaintiff  as  found  in  this  judgment, 
with  interest  thereon  as  aforesaid ;  (3)  to  the  payment  of  the 
amount  due  the  defendants  David  J.  Davis  and  Thomas 
Rankin  on  their  judgment  aforesaid ;  the  overplus,  if  any, 
remaining  after  the  payment  of  the  foregoing  judgments, 
interest,  and  costs,  to  be  paid  by  the  sheriff  to  the  clerk  of 
this  court  for  the  use  of  the  party,  or  parties,  lawfully  au- 
thorized to  receive  the  same,"  etc. 

The  question  for  decision  is  whether,  under  the  allega- 
tions of  the  complaint,  the  appellant  Dora  Clements,  as  the 
wife  of  the  owner  of  the  real  estate  sold,  is  entitled  to  one- 
third  of  the  proceeds  of  the  sale  of  said  lot,  the  residue  of 
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such  proceeds  having  been  more  than  sufficient  to  discharge 
the  mortgage  debt,  interest,  and  costs,  and  leaving  in  the 
hands  of  the  sheriff  a  sum  exceeding  the  one-third  of  the 
amount  for  which  said  real  estate  sold.  The  appellant  Dora 
Clements  claims  the  said  one-third  of  such  proceeds  under 
the  provisions  of  §2669  Bums  1894,  which  is  as  follows: 
"In  all  cases  of  judicial  sales  of  real  property  in  which  any 
married  woman  has  an  inchoate  interest  by  virtue  of  her 
marriage,  where  the  inchoate  interest  is  not  directed  by  the 
judgment  to  be  sold  or  barred  by  virtue  of  such  sale,  such 
interest  shall  become  absolute  and  vest  in  the  wife  in  the 
same  manner  and  to  the  same  extent  as  such  inchoate  inter- 
est of  a  married  woman  now  becomes  absolute  upon  the 
death  of  the  husband,  whenever,  by  virtue  of  said  sale,  the 
legal  title  of  the  husband  in  and  to  such  real  property  shall 
become  absolute  and  vested  in  the  purchaser  thereof,  his 
heirs  or  assigns,  subject  to  the  provisions  of  this  act,  and 
not  otherwise.  When  such  inchoate  right  shall  become 
vested  under  the  provisions  of  this  act,  such  wife  shall  have 
the  right  to  the  immediate  poesession  thereof;  and  may 
have  partition  upon  agreement  with  the  purchaser,  his 
heirs  or  assigns,  or.  upon  demand,  without  tho  payment  of 
rent,  have  the  same  set  off  to  her.*' 

The  appellees  Davis  and  Bankin  contend  that  they  are 
entitled  to  the  funds  in  the  hands  of  the  sheriff  by  virtue 
of  the  decree  in  the  foreclosure  suit  directing  the  payment 
of  their  judgment  out  of  the  proceeds  of  the  sale  of  the 
real  estate  next  after  the  discharge  of  the  mortgage  debt 
of  the  Ladoga,  etc.,  Association.  The  appellant  Dora  Clem- 
ents insists  that  this  judgment  is  void  as  against  her  for  the 
reason  that  she  had  no  notice  of  any  claim  of  the  said 
Davis  and  Bankin  against  her  inchoate  interest,  and  that 
neither  the  complaint  nor  any  cross-complaint  sought  to 
subject  her  inchoate  interest  in  the  real  estate  to  the  pay 
ment  of  the  judgment  of  these  creditors  of  her  husband. 
To  this  the  appellees  reply  that  the  court  had  jurisdiction 
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of  the  subject-matter  of  the  action  of  the  parties  to  the  suit, 
and  that  its  judgment  establishing  the  priorities  of  the 
defendants  in  that  case  among  themselves,  and  directing  the 
distribution  of  the  fund  is  binding  upon  all  the  parties,  and 
is  not  open  to  collateral  attack. 

If  Mrs.  Clements  had  appeared  to  the  foreclosure  suit, 
and  had  properly  set  up  her  claim  to  the  one-third  of  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  after  the 
payment  of  the  mortgage  debt,  interest,  and  costs,  it  is 
dear  that  under  the  provisions  of  §2669  of  the  statute, 
supra,  such  claim  must  have  prevailed.  The  appellees 
Davis  and  Rankin  had  no  right  to  subject  Mrs.  Clements* 
inchoate  interest  in  her  husband's  real  estate  to  the  pay- 
ment of  their  claim.  Was  there  anything  in  any  of  the 
pleadings  which  required  Mrs.  Clements  to  appear  and 
assert  her  claim  against  these  judgment  creditors  of  her 
husband,  who  had  only  a  general  lien  upon  his  real  estate  ? 
Upon  her  failure  to  appear,  had  the  court  jurisdiction  to 
render  a  judgment  barring  her  claim  to  the  estate  given 
her  by  the  statute  ?  Was  the  judgment  rendered  of  such  a 
character  as  to  prevent  her  from  establishing  her  claim  in 
the  present  suit  ? 

As  the  appellant  Dora  Clements  was  a  party  defendant 
to  the  foreclosure  suit,  and  the  complaint  therein  averred 
that  her  codefendants,  Davis  and  Rankin,  held  a  judgment 
against  Robert  Clements  for  $921  and  costs,  rendered  April 
27,  1895,  and  subsequent  to  the  execution  of  the  mortgage 
sued  on,  a  new  summons  or  a  voluntary  appearance  was  not 
required  to  bring  her  before  the  court  for  the  purposes  of 
a  cross-complaint  by  her  codefendants  who  held  the  judg- 
ment. In  other  words,  matter  was  apparent  on  the  face  of  the 
complaint  which  would  have  authorized  the  filing  of  a  cross- 
complaint  against  her  by  her  codefendants,  Davis  and  Rank- 
in, and  relief  thereon,  without  new  process,  or  a  volimtary 
appearance.  Fletcher  v.  Holmes,  25  Ind.  458 ;  PaiUson  v, 
Vaughan,  40  Ind.  253 ;  Lewis  v.  Bortsfield,  75  Ind.  390 ; 
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Swift  V.  Brum  field,  76  Ind.  472 ;  Bevier  v.  Kahn,  111  Ind* 
200. 

It  may  be  stated  as  a  general  rule,  subject,  however,  to 
some  restrictions,  that  one  defendant  can  have  no  affirmative 
relief  against  a  codefendant  in  a  foreclosure  suit,  without 
a  cross-complaint  setting  forth  the  particulars  of  his  claim, 
and  tendering  an  issue.  All  the  decisions  in  this  State 
upholding  the  jurisdiction  of  the  court  to  settle  conflicting 
claims  of  title  and  questions  of  priority  of  lien  or  interest 
proceed  upon  the  ground  that  proper  issues  have  been  ten- 
dered. Where  there  is  a  default,  the  judgment  is  held  to 
be  conclusive  only  as  to  such  matters  as  are  properly  averred 
or  charged  in  the  pleadings,  and  which  might  have  been 
litigated  under  them,  although  some  authorities  announce 
a  less  rigid  rule.    5  Ency.  PL  &  Pr.,  p.  638. 

In  a  suit  to  foreclose  a  mortgage,  when  a  party  is  made  a 
defendant  to  answer  generally  as  to  any  interest  he  may 
have  in  the  mortgaged  premises,  a  default  may  be  taken  as 
an  admission  that  he  has  no  title  to,  or  interest  in,  the  prop- 
erty adverse  to  the  claim  of  the  plaintiff  imder  the  mort- 
gage ;  but  such  default  does  not  operate  as  an  admission  of 
the  claims  of  codefendants  which  are  not  exhibited  either 
in  the  complaint  or  in  a  cross-complaint.  Masters  v.  Tem- 
pleton,  92  Ind.  447;  Barton  v.  Anderson^  104  Ind.  678; 
Craighead  v.  Dallon,  105  Ind.  72 ;  Adair  v.  Mergentheim, 
114  Ind.  803;  Bundy  v.  Cunningham,  107  Ind.  360; 
O'Brien  v.  Moffitt,  133  Ind.  660,  36  Am.  St.  566 ;  TJlrich 
V.  Drischell,  88  Ind.  354. 

In  this  case,  the  only  averment  in  regard  to  the  appellant 
Dora  Clements  was  that  she  joined  her  husband  in  the 
execution  of  the  mortgage  to  the  Ladoga,  etc.,  Association. 

The  answer  filed  by  the  appellees  Davis  and  Rankin  was 
nothing  more  than  an  admission  of  the  allegations  of  the 
complaint,  and  a  prayer  that  their  interests  be  protected, 
and  that  any  surplus  of  the  proceeds  of  the  sale  of  the  mort- 
gaged premises,  after  the  payment  of  the  mortgage  debt  and 
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costs,  be  applied  on  their  judgment.  This  answer  was  ad- 
dressed to  the  complaint  alone ;  the  appellant  Dora  Clements 
was  not  named  in  it;  no  fact  is  stated  which  it  was  neces- 
sary for  her  either  to  deny,  or  to  confess  and  avoid;  no 
right  was  asserted  to  subject  her  inchoate  interest  in  her 
husband's  real  estate  to  the  payment  of  the  judgment  of 
these  creditors.  Neither  did  these  creditors,  Davis  and 
Rankin,  file  any  cross-complaint.  Under  these  circum- 
stances, it  cannot  be  said  that  any  issue  was  tendered  to  Mrs. 
Clements  as  to  her  interest  in  the  real  estate^  or  in  the  pro- 
ceeds of  its  sale. 

But,  even  if  the  answer  to  the  complaint  had  disclosed  a 
claim  by  her  codefendants  to  the  fund  to  arise  from  the 
sale  of  the  mortgaged  premises,  adverse  to  her  interest  in 
the  same,  a  judgment  settling  the  issue  so  made  in  favor  of 
the  defendants,  Davis  and  Rankin,  would  not  have  deter- 
mined the  question  between  them  and  their  codefendant, 
Dora  Clements.  Jones  v.  Vert,  121  Ind.  140,  16  Am.  St. 
379;  Leaman  v.  Sample,  91  Ind.  236;  CUpson  v.  Ogden, 
100  Ind.  20 ;  Finley  v.  Cathcart,  149  Ind.  470. 

The  nature  of  the  interest  of  the  appellant  Dora  Clem- 
ents in  the  mortgaged  premises  was  not  such  that  a  failure 
to  assert  it  against  judgment  creditors,  who  held  only  a 
general  lien  by  virtue  of  their  judgment  against  the  real 
estate  described  in  the  plaintiff's  mortgage,  would  result  in 
its  loss. 

That  interest  was  not  a  mere  encumbrance  or  lien,  but  it 
was  an  estate  in  the  land  itself,  upon  which  the  judgment 
was  not  a  lien.  §2669  Burns  1894 ;  Mark  v.  Murphy,  76 
Ind.  534;  Bever  v.  North,  107  Ind.  644;  Tanguey  v. 
O'Connell,  132  Ind.  62 ;  Ohio,  etc.,  Ins.  Co.  v.  Bevis,  18 
Ind.  App.  17. 

Before  a  judicial  sale  of  the  mortgaged  premiaes  this 
interest  was  inchoate  only;  immediately  upon  such  sale,  it 
became  perfect  or  absolute.  The  appellant  could  not  assert 
it  against  the  mortgagee  so  as  to  prevent  the  sale  of  the 
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whole  of  the  mortgaged  premises  because  she  had  joined  in 
the  execution  of  the  mortgage;  but,  immediately  upon  a 
sale  under  the  decree,  if  the  proceeds  of  that  sale  were  more 
than  sufficient  to  pay  the  mortgage  debt,  interest,  and  costs, 
she  became  entitled  to  an  amount  equal  to  one-third  of  the 
puj^hase  money,  payable  out  of  the  excess.  This  portion  of 
the  proceeds  of  the  sale  represented  and  is  to  be  regarded  as 
derived  from  the  wife's  interest  in  the  real  estate  sold. 

It  is  said  in  Freeman  on  Judgments,  §§303,  303a,  that 
a  wife,  sued  jointly  with  her  husband  in  an  action  to  fore- 
close a  mortgage,  need  not  set  up  her  inchoate  right  of 
dower  in  the  land  sought  to  be  sold.  A  decree  in  such  case 
will  not  devest  any  rights  held  paramount  to  the  title  of  the 
mortgagor  when  he  executed  the  mortgage.  The  right  of 
the  wife  of  the  mortgagor  to  dower  is  such  a  paramount 
right,  and,  if  she  be  made  a  party  after  becoming  a  widow 
to  a  suit  to  foreclose  a  mortgage,  executed  by  her  husband 
alone,  and  no  allegation  be  made  in  the  bill  in  reference  to 
her  claim  for  dower  the  decree  will  not  be  considered  as 
afFecting  her  dower  estate. 

In  order  to  conclude  the  wife's  right  of  dower,  it  must, 
in  all  cases,  be  specifically  put  in  issue  where  the  proceeding 
is  to  enforce  any  claim  to  which  her  right  of  dower  was 
paramount.  Frost  v.  Koon,  30  N,  Y.  428,  444;  Lewis  v. 
Smith,  9  K  Y.  502;  Malloney  v.  Horan,  49  N.  Y.  115; 
De  Armond  v.  Preachers^  Aid  Soc,  94  Ind.  59 ;  Whitney 
v.  Marshall,  138  Ind.  472. 

The  rule  laid  down  in  regard  to  an  inchoate  right  of 
dower  applies  with  equal  force  to  the  inchoate  estate  of  the 
wife  in  the  lands  of  her  husband  created  by  the  statutes  of 
this  State.  In  a  suit  to  foreclose  a  mortgage  on  the  lands 
of  the  husband,  executed  by  husband  and  wife,  to  which  suit 
general  judgment  creditors  of  the  husband  are  made  de- 
fendants, and  to  which  the  wife  is  a  party,  it  is  not  neces- 
sary that  she  should  set  up  her  inchoate  right  to  one-third 
of  the  lands  mortgaged,  or  the  proceeds  of  their  sale  as 
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against  the  judgment  creditors ;  and  when  her  interest  in 
the  land  is  not  specifically  put  in  issue^  she  will  not  be  con- 
cluded by  a  judgment  directing  the  sale  of  the  land,  and 
the  application  of  the  proceeds,  after  the  payment  of  the 
mortgage  debt,  to  the  discharge  of  the  general  judgments 
against  her  husband. 

In  the  present  case,  there  is  nothing  either  in  the  plead- 
ings or  in  the  judgment  which  concludes  the  claim  of  the 
appellant,  Dora  Clements,  to  that  portion  of  the  proceeds  of 
the  sale  of  the  mortgaged  property  which  was  derived  from 
her  inchoate  estate. 

It  sufficiently  appeared  from  the  averments  of  the 
amended  complaint  that  the  appellant,  Dora  Clements,  was 
lawfully  entitled,  under  the  statute,  to  the  one-third  of  the 
proceeds  of  the  sale  of  the  real  estate  claimed  by  her,  and 
that  her  right  thereto  was  not  barred  by  the  judgment. 

The  demurrer  to  the  cross-complaint  of  Robert  Clem- 
ents  was  properly  sustained.  His  interest  in  the  mortgaged 
premises  was  subject  to  the  lien  of  the  judgment  of  Davis 
and  Rankin,  and  as  against  them  he  had  no  claim  whatever 
to  the  surplus  of  the  proceeds  of  sale  after  the  payment  of 
the  mortgage  debt  and  costs. 

For  the  error  of  the  court  in  sustaining  the  demurrer  of 

the  appellees  to  the  complaint  of  the  appellant  Dora  Clem- 

•  ents  the  judgment  is  reversed,  with  instructions  to  overrule 

said  demurrer,  and  for  further  proceedings  in  accordance 

with  this  opinion. 

CmoAGO  Ain>  Erie  Railroad  Cohpant  v.  Thouas, 

Administrator. 

^gg  ^  [No.  18,425.    Filed  December  19,  1900.] 

ten      IQ4 

160  135,  PLBADiNa. —  Death  by  Wrongful  Act. — Action.— Complaint. — RnH' 
lH~~Jm[|  Toads. — A  complaint  against  a  railroad  company  for  damages  for 
^  1^  the  death  of  plaintiff's  decedent  is  not  bad  on  demurrer  for  failing 
1^  Sfil        to  allege  that  actual  damages  were  sustained,  where  the  complaint 

alleged  that  decedent  left  surviving  him  his  wife  and  an  infant  son. 

p.  6S6. 
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Railroads.— Jf^iiry  at  CroaHng.^  Contributory  JVeg/tgencc.— One 
who  attempts  to  drive  over  a  railway  crossing  without  looking  for 
approaching  trains  is  guilty  of  contributory  negligence,  although 
the  view  was  so  obstructed  that  he  could  not  see  approaching  trains 
without  going  in  advance  of  his  team ;  and  the  fact  that  the  persons 
in  charge  of  a  train  approaching  the  crossing  failed  to  sound  the 
whistle  and  ring  the  bell,  as  required  by  law,  did  not  excuse  him 
from  the  exercise  of  the  caution  and  vigilance  demanded  by  the 
known  perils  of  the  crossing,    pp.  6S5-640, 

From  the  Huntington  Circuit  Court.     Reversed. 

W.  0.  Johnson,  J.  B.  Kenner  and  U.  8.  Lesh,  for  appel- 
lant. 

J,  8.  Dailey,  A.  8immons,  F.  C.  Dailey  and  Branyan 
&  Branyan,  for  appellee. 

DowLiNG,  C.  J.  — Action  for  damages  for  the  alleged 
wrongful  killing  of  appellee's  decedent,  James  L.  Piatt,  at  a 
street  crossing  on  appellant's  railroad  in  the  town  of  Markle. 

The  complaint  is  in  two  paragraphs,  to  each  of  which  a 
demurrer  was  overruled.  Trial  upon  the  general  issue, 
general  verdict  for  the  plaintiff,  and  answers  to  120  inter- 
rogatories. Appellant's  motion  for  judgment  upon  the 
answers  to  interrogatories,  notwithstanding  the  general  ver- 
dict, was  overruled,  as  was  also  its  motion  for  a  new  trial. 
The  action  of  the  court  upon  the  demurrers  to  the  complaint, 
and  upon  the  several  motions,  is  assigned  for  error. 

The  only  objection  to  the  complaint  pointed  out  by  ap- 
pellant is  the  absence  from  each  paragraph  of  an  averment 
that  actual  damages  were  sustained  by  the  death  of  Piatt. 
Each  paragraph  of  the  complaint  avers  that  the  decedent 
left  surviving  him  Alice  Piatt,  his  widow,  and  Fon  Piatt, 
a  son  aged  one  year,  and  that  both  are  living.  The  legal 
presumption  is  that  both  the  widow  and  infant  child  were 
entitled  to  the  services  of  the  deceased,  and  that  such  serv- 
ices were  valuable  to  both.  Such  a  presumption  is  suflScient 
to  sustain  a  complaint  against  a  demurrer  which  confesses 
the  truth  of  the  averments.  Korrady  v.  Lake  Shore,  etc, 
Co.,  181  Ind.  261. 
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It  is  next  insisted  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  judgment  upon  the  answers  to  inter- 
rogatories for  the  reason  that  the  facts  disclosed  by  the 
answers  are  such  as  to  require  the  court  to  rule,  as  a  matter 
of  law,  that  the  deceased  was  guilty  of  contributory  negli- 
gence. 

The  following  facts  are  disclosed  by  the  answers  to  inter- 
rogatories: The  deceased  was  about  twenty-five  years  of 
age.  He  was  killed  January  14,  1892.  During  his  whole 
life  he  had  lived  four  and  a  half  miles  north  of  Markle, 
which  lies  on  the  south  side  of  appellant's  tracks,  and  he 
had  visited  the  town  on  an  average  of  once  a  week  during  the 
last  three  years  of  his  life.  On  the  day  of  the  accident,  he 
was  hauling  logs  from  a  point  north  of  the  tracks  to  a  mill 
south  of  them.  He  hauled  one  load  in  the  forenoon  of  that 
day,  crossing  the  tracks  on  Lee  street,  and  after  unloading, 
he  returned  by  the  same  route.  In  the  afternoon,  he  crossed 
at  the  same  point  with  a  second  load,  and  was  going  to  his 
home  by  the  same  way  when  he  was  killed.  He  was  using 
a  team  of  horses  hitched  to  a  sled  constructed  of  two  planks 
for  runners,  curved  in  front,  and  held  in  place  by  benches 
connecting  the  runners,  and  acting  as  bolsters.  The  sled 
was  fourteen  inches  high  from  the  bottom  of  the  runners 
to  the  top  of  the  benches,  and  the  decedent  was  seated  on 
the  forward  bench,  driving  his  team  north  on  Lee  street, 
at  the  time  he  was  killed  by  a  west-bound  train  on  the  main 
track.  At  the  time  of  the  accident,  the  appellant  main- 
tained tracks  across  Lee  street  as  follows:  (1)  The  main 
track;  (2)  north  of,  and  fourteen  feet  from  it,  a  side-track; 
(3)  north  of  that,  and  fourteen  feet  from  it,  a  second  side- 
track, and  (4)  south  of  the  main  track,  and  from  twenty 
to  thirty  feet  from  it,  a  third  side-track.  The  space  between 
the  main  track  and  the  south  siding  was  slightly  wider 
east  of  the  street  than  at  its  intersection,  and  this  space  was 
free  from  obstructions  for  the  distance  of  120  feet  east  of 
the  street,  at  which  point  the  space  was  thirty-two  feet  wide ; 
a  pile  of  lumber  was  there,the  north  end  of  which  was  twenty 
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feet  from  the  main  track^  composed  of  boards  twelve  to  four- 
teen feet  in  length — ^the  ends  to  the  track — ^the  pile  being 
from  ten  to  fourteen  feet  high.  To  the  east  of  this,  and 
between  said  tracks,  there  were  other  lumber  piles,  all 
nearer  the  side  than  the  main  track,  and  so  placed  for  con- 
venient loading  on  the  cars.  Immediately  east  of  the  east 
line  of  the  street,  and  south  of  the  side-track,  with  its  north 
edge  as  near  as  it  could  be  placed  so  as  to  admit  the  passage 
of  cars,  was  a  lumber  dock,  extending  eastward  along  the 
track  120  feet,  forty  feet  wide  from  north  to  south,  and 
about  as  high  as  the  floor  of  an  ordinary  freight  car,  upon 
which,  at  various  points,  were  piled  two  or  three  car  loads 
of  lumber.  Standing  on  the  side-track,  just  north  of  the 
lumber  dock,  was  a  freight  car,  the  west  end  of  which  was 
from  eight  to  ten  feet  east  of  Lee  street.  Immediately 
south  of  the  lumber  dock,  and  connected  therewith  by  a 
runway,  on  the  east  line  of  Lee  street,  was  Fee's  sawmill, 
two  stories  high,  and  100  feet  long,  north  and  south,  which 
was  running  at  the  time  of  the  accident.  There  was  a  mill 
on  the  south  side  of  the  tracks,  known  as  Wilkinson's,  the 
west  line  of  which  was  about  230  feet  east  of  Lefe  street. 
For  some  time  before,  and  at  the  time  of  the  accident,  there 
was,  on  the  first  siding  north  of  the  main  track,  and  west  of 
the  street,  an  engine  headed  west,  with  twelve  or  fourteen 
freight  cars  attached,  the  easternmost  part  of  which  was 
near  the  west  line  of  the  street,  the  train  to  which  they  be- 
longed having  been  cut  or  divided  at  the  crossing,  leaving 
a  part  of  its  cars  east  of  the  crossing,  and  the  rest,  with  the 
engine  attached,  west  of  the  street.  This  train  was  lying 
on  the  siding,  awaiting  the  passage  of  train  number  five, 
which  last  named  train  caused  the  death  of  the  decedent. 

At  the  time  of  the  accident,  the  decedent's  eyesight  was 
good,  and  his  organs  of  hearing  were  of  ordinary  acuteness. 
Having  discharged  his  last  load,  Piatt  drove  northward  on 
Lee  street  to  a  point  twenty  or  thirty  feet  south  of  the 
south  siding  where  he  stopped  and  held  a  conversation  with 
some  one.     He  remained  seated  on  the  front  bench  of  his 
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sled.  From  that  point,  he  could  not  have  seen  a  train  ap- 
proaching from  the  east  in  time  to  have  started  thence  and 
crossed  the  main  track  before  such  train,  running  at  the 
usual  rate  of  speed,  would  have  reached  Lee  street;  nor 
could  he  from  that  point  have  seen  such  train  at  all  ujitil 
it  reached  the  street.  As  soon  as  the  conversation  ended, 
he  started  and  drove  directly  north  on  the  street  until  the 
collision  occurred,  which  was  about  5  o'clock  in  the  evening. 
The  weather  was  cold,  some  snow  was  falling,  and  the  wind 
was  blowing  from  the  west.  Those  in  charge  of  the  locomo- 
tive, drawing  train  number  five,  did  not,  when  such  locomo- 
tive was  not  less  than  eighty  nor  more  than  100  rods  from 
Lee. street,  distinctly  sound  the  whistle  three  times,  nor 
continuously  ring  the  bell  of  the  locomotive  until  said  loco- 
motive had  passed  the  crossing  of  Lee  street. 

Some  of  the  interrogatories,  and  the  answers  thereto,  are 
as  follows:  "If  said  Piatt,  in  passing  over  the  tracks  on 
the  occasion  of  the  accident,  had  looked  eastward  from  a 
point  in  the  center  of  the  space,  between  the  main  and 
south  side-track,  on  Lee  street,  could  he  have  seen  a  train 
approaching  from  the  east  far  enough  to 'have  avoided  the 
accident  by  remaining  where  he  was  until  it  had  passed  I 
Answer.    No." 

"Did  Piatt,  while  on  his  way  across  the  tracks  on  the  day 
of  the  accident,  when  in  the  space  on  Lee  street  between  the 
main  and  south  side-track,  look  to  the  eastward  to  see 
whether  or  not  a  train  was  approaching  from  that  direction  ? 
Answer.  No." 

"While  attempting  to  pass  over  said  tracks,  just  before 
the  accident,  was  the  deceased  continuously  looking  to  the 
west  or  northwest  in  the  direction  of  the  engine  and  cars 
attached  thereto,  and  standing  west  of  Lee  street  on  the 
track  first  north  of  the  main  track?  Answer.  No,  he  was 
looking  north  and  northwest." 

"Did  the  decedent,  on  the  occasion  of  the  accident,  and 
before  driving  upon  the  main  track,  listen  for  the  noise 
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which  ordinarily  accompanies  a  train  in  operation?  An- 
swer. No  evidence." 

"On  the  occasion  of  the  accident,  how  far  could  a  person 
of  ordinary  hearing,  listening  at  Lee  street  crossing,  have 
heard  the  noise  of  train  number  five  approaching  from  the 
east  ?    Give  distance  in  rods.  Answer.  Ten  or  fifteen  rods." 

"If  said  Piatt  had  looked  eastward,  from  the  point  indi- 
cated in  the  last  question  (being  the  first  question  set  out 
in  this  opinion),  could  he  have  seen  a  train  approaching 
from  the  east  at  the  rate  of  thirty  to  forty  miles  per  hour 
far  enough  so  that  he  might  have  driven  across  the  main 
track  before  it  reached  the  crossing  ?    Answer.  Yes," 

"Was  there  a  point  at  that  time  on  Lee  street  in  the  space 
between  the  main  and  south  tracks  where  Piatt  could,  by 
looking  eastward,  have  seei;i  a  train  approaching  the  cross- 
ing and  traveling  at  the  rate  of  thirty  to  forty  miles  per  hour, 
in  time  to  have  avoided  the  accident,  either  by  remaining  in 
said  space,  retreating  from  it,  or  hastening  over  it?  An- 
swer, Yes." 

"Could  one,  with  ordinary  visual  organs,  at  the  time  of 
the  accident,  from  a  point  in  the  center  of  the  space  between 
the  main  and  side-track  in  Lee  street,  have  seen  a  train  ap- 
proaching from  the  east  at  a  distance  of  350  feet  ?  Answer. 
Yes/' 

It  is  evident  from  the  answers  to  the  interrogatories  that 
the  place  where  the  decedent  attempted  to  cross  the  rail- 
road track  was  one  of  extraordinary  peril,  requiring  the 
exercise  on  the  part  of  the  traveler  of  extraordinary  care. 
The  number  of  tracks,  the  obstructions  which  prevented 
approaching  trains  from  being  seen,  the  temporary  increase 
of  the  danger  by  the  presence  of  the  freight  train  which  had 
been  cut  in  two  on  one  of  tlie  tracks,  the  state  of  the  weather, 
and  the  lateness  of  the  hour  admonislied  the  decedent  that 
only  by  the  exercise  of  unusual  vigilance  could  his  safety 
in  crossing  be  secured.  It  appears  from  the  answers  to  the 
interrogatories  that  he  exercised  no  caution  whatever.     If 
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cifle  of  due  care.  The  exercise  of  due  care  at  a  railroad 
crossing,  requires  the  traveler  to  look  and  listen  before 
going  upon  the  track.  This  is  undoubtedly  the  general  rule. 
There  are  exceptions.  The  law  requires  no  foolish  thing. 
That  which  will  be  ineffectual  is  excused.  Therefore,  if 
Piatt  by  looking  could  not  have  seen,  or  by  listening  he 
could  not  have  heard  the  approaching  train  in  time  to  have 
avoided  the  accident,  neither  was  required.  He  was  only 
called  upon  to  employ  such  agencies  of  information  as  the 
perils  of  the  place  fairly  demanded,  and  as  were  calculated 
to  disclose  such  danger  as  might  be  reasonably  apprehended 
from  the  situation  as  it  then  and  there  appeared.  Pitts- 
burgh, etc,  R.  Co.  V.  Burton,  139  Ind.  357. 

As  set  forth  in  the  main  opinion  the  answers  to  interroga- 
tories show  that  Piatt  from  the  point  where  he  sat  on  his 
sled  in  conversation  with  another  south  of  the  south  side- 
track, could  not  have  seen  a  train  approaching  from  the 
east  until  it  reached. the  crossing.  This  on  account  of  ob- 
structions consisting  of  Fee's  sawmill,  100  feet  long  north 
and  south,  the  dock  forty  feet  long,  with  two  or  three  car 
loads  of  lumber  thereon,  the  freight  car,  and  piles  of  lum- 
ber between  the  main  and  south  side-track.  It  is  also  found 
(number  forty-eight)  that  if  Piatt  had  looked  eastward 
from  a  point  in  the  center  of  the  space  between  the  main 
and  south  side-track,  he  could  not  have  seen  a  train  ap- 
proaching from  the  east  far  enough  to  have  avoided  the  acci- 
dent by  remaining  where  he  was  until  it  had  passed.  And 
by  number  fifty-one,  that  from  a  point  in  the  center  of  the 
space  between  the  main  and  south  side-track,  one  with  or- 
dinary visual  organs  could  have  seen  a  train  approaching 
from  the  east  a  distance  of  350  feet.  And  by  number  forty- 
nine,  that  if  Piatt  had  looked  eastward  from  said  center 
point  he  could  have  seen  a  train  (not  the  train)  approaching 
from  the  east  at  a  rate  of  thirty  to  forty  miles  per  hour, 
far  enough  so  that  he  might  have  driven  across  the  main 
track  before  it  reached  the  crossing.    This  means  that  when 
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Piatt  reached  this  first  point  of  possible  observation,  and 
when  he,  seated  on  the  front  bench  of  his  sled  would  have 
been  within  twelve  feet  of  the  main  track,  and  his  horses 
actually  entering  upon  it,  if  the  approaching  train  had  been 
at  the  remotest  point  of  view,  to  wit,  350  feet,  he  could 
have  escaped  by  driving  over  the  track.  He  could  not  have 
remained  where  he  was  and  escaped.  Having  reached  this 
first  point  whence  he  could  have  seen  up  the  track  so  far  as 
350  feet  his  only  safety  was  in  going  forward.  And  this  is 
precisely  what  he  was  trying  to  do.  To  have  stopped  his 
team  at  this  point  to  look  and  listen  with  his  horses  on  the 
track,  would  have  been  positive  negligence.  Having  en- 
tered within  the  line  of  danger  due  care  required  him  to  pass 
speedily  out  of  it.  It  is  suggested  that  he  should  have  left 
his  team  and  gone  forward  to  the  main  track  and  made  care- 
ful investigation  before  attempting  the  crossing.  How 
would  that  have  aided  him  ?  If  he  had  left  his  team  south 
of  the  south  siding  and  gone  to  the  main  track,  and  no  train 
appearing  within  the  limit  of  his  view,  or  being  within 
1,000  feet  for  that  matter,  which  latter  distance  would  have 
been  covered  by  a  train  rimning  forty  miles  per  hour,  in 
about  seventeen  seconds,  and  350  feet  in  less  than  six  sec- 
onds, could  he  have  returned  to  his  team,  gotten  upon  his 
sled,  started  his  horses  and  driven  over  the  main  track  before 
the  train  had  reached  the  crossing  ? 

And  his  ability  to  hear  the  noise  of  the  approaching  train 
seems  quite  as  impossible.  Let  us  see.  Fee's  milling  house 
two  stories  high,  the  lumber  on  the  dock,  Wilkinson's  saw- 
mill, the  freight  car  on  the  south  siding,  the  piles  of  lumber 
between  the  main  and  south  side-track,  constituted  an  un- 
broken, intervening  obstruction  to  sound.  Fee's  sawmill 
was  running,  it  was  snowing,  the  wind  blowing  from  the 
west,  a  locomotive  standing  on  the  first  siding  north  of  the 
main  track  was  blowing  off  steam  and  on  the  locomotive 
drawing  the  approaching  train  neither  the  bell  was  being 
rung,  nor  the  whistle  sounded,  and  from  these  conditions 
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the  jury  answered  (number  ninety-three)  that  a  person  of 
ordinary  hearing,  listening  at  Lee  street  crossing  (that  is 
from  the  center  of  the  main  track)  could  have  heard  the 
noise  of  the  approaching  train  ten  or  fifteen  rods  (160  or 
247  feet).  What  use  then  of  listening  south  of  the  south 
siding  or  at  any  other  place  while  behind  Fee's  mill  or  thQ 
other  obstructions  extending  south  from  the  main  trade 
165  feet  ?  Under  the  special  facts  disclosed,  so  far  as  serv- 
ing him  in  learning  the  real  danger  was  concerned,  Piatt 
might  as  well  have  been  without  eyes  or  ears  until  he  reached 
such  relation  to  the  main  track  that  his  only  possible  safety 
was  to  hasten  over  it. 

The  failure  to  look  and  listen  before  entering  upon  a 
railroad  crossing,  when  the  eye  and  ear  may  clearly  be 
useful  in  discovering  the  approach  of  trains  in  time  to  avoid 
injury,  is  negligence  per  se  and  belongs  exclusively  to  the 
court  to  characterize,  but  when  extraordinary  conditions 
exist  to  make  the  question  of  effective  seeing  and  hearing 
doubtful ;  and  when  unusual  and  unexpected  appearances 
suddenly  arise  at  a  crossing  either  of  safety  or  peril,  which 
are  naturally  inclined  to  control  differently  the  conduct  of 
equally  prudent  persons  in  like  place,  so  that  ordinary  con- 
duct in  such  situation  may  be  subject  to  more  than  one 
inference  and  to  an  honest  difference  of  opinion  among  men 
of  equal  intelligence  and  prudence,  then  in  such  cases  the 
question  of  negligence  or  due  care  is  not  one  of  law  but  one 
of  fact  for  the  jury.  Baltimore,  etc.,  R.  Co.  v.  Walbom,  127 
Ind.  142,  and  cases  cited;  Cleveland,  etc.,  R.  Co,  v.  Har- 
rington, 131  Ind.  426 ;  Cincirmaii,  etc.,  R.  Co.  v.  Orames, 
136  Ind.  39;  Cleveland,  etc.,  R.  Co.  v.  Moneyhuny  146  Ind. 
147,  34  L.  R  A.  141 ;  Orand  Rapids,  etc.,  R.  Co.  v.  Cox,  • 
8  Ind.  App.  29;  Pittsburgh,  etc.,  R.  Co.  v.  Burton,  139 
Ind.  357,  373 ;  French  v.  Taunton  Branch  Railroad,  116 
Mass.  537;  HucJcshold  v.  Si.  Louis,  etc.,  R.  Co.,  90  Mo. 
548,  2  S.  W.  794 ;  Missouri  Pac.  R.  Co.  v.  Lee,  70  Tex.  496, 
7  S.  W.  857 ;  Teipel  v.  Hilsendegen,  44  Mick  461,  7  N. 
W.  82. 
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In  the  last  case  cited^  Judge  Cooley  says:  "If  the  cir- 
cumstances are  such  that  reasonable  minds  might  draw 
different  conclusions  respecting  the  plaintiff's  faulty  he  is 
entitled  to  go  to  the  jury  upon  the  facts." 

In  the  Harrington  case,  131  Ind.  426,  the  plaintiff  was 
forty  years  old,  well  acquainted  with  the  crossing,  and  of 
good  sight  and  hearing.  There  were  four  tracks  at  the 
crossing  over  one  of  which,  as  she  approached  on  foot,  4 
freight  train  was  passing  north.  When  at  a  distance  of 
thirty-seven  feet  from  the  track,  she  could  see  north  up  the 
track,  upon  which  she  was  injured,  400  feet.  At  this  point 
she  looked,  and,  seeing  no  train,  continued  her  course  over 
the  tracks  looking  in  a  southwest  direction  and  was  caught 
and  injured  by  a  train  from  the  north.  The  train  was  run- 
ning at  a  greater  rate  of  speed  than  was  allowed  by  city 
ordinance  and  no  bell  was  being  rung.  With  respect  to  these 
facts,  the  court  says :  "In  our  opinion  the  decided  weight 
of  authority  is  that  under  the  facts  and  circumstances  in  this 
case,  the  question  of  contributory  negligence  was  a  questioi\ 
for  the  jury  under  proper  instructions  from  the  court." 

The  situation  at  the  crossing  at  the  time  of  the  accident 
was  extraordinary,  and  aboimded  in  conditions  unusual,  un- 
expected and  deceptive.  It  was  in  the  dusk  of  the  evening, 
and  snowing  and  wind  blowing  from  the  west;  there  was 
the  noise  of  Fee's  mill,  of  the  steaming  locomotive,  the  ob- 
structions to  sight  and  sound,  the  total  absence  of  the  usual 
signals  of  an  approaching  train — a  warning  required  by  law, 
and  which  the  decedent  had  the  right  to  believe  would  be 
given, — coupled  with  the  reasonable  right  to  believe  that  the 
sounding  whistle  and  ringing  bell  could  be  heard  above  the 
din  existing  at  the  crossing,  and  for  the  want  of  it,  the  right 
to  believe  that  no  train  was  near.  Thus  confronted  he  was 
called  upon  to  act,  or  abandon  the  use  of  the  highway.  He 
was  entitled  to  its  use.  His  right  to  use  it  was  equal  to  thq 
right  of  appellant  and  it  seems  to  me  a  harsh  rule  that  will 
require  of  him  the  absurd,  or  the  impossible — ^made  so 
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largely  by  the  appellant  itself — as  a  condition  of  exonera- 
tion from  fault.  Such  a  rule  is  a  practical  denial  of  the 
right  to  use  a  crossing  at  all  in  cases  of  this  sort. 

It  seems  to  me  most  probable  that  all  men  of  equal  pru- 
dence and  intelligence,  in  like  place,  would  not  act  in  the 
same  way,  and,  therefore,  under  the  weight  of  authority,  the 
conduct  of  the  decedent  with  respect  to  negligence,  or  due 
care,  under  the  circumstances  surrounding  him,  was  prop- 
erly submitted  to  the  jury. 


Caioer  v.  The  State. 

[No.  19,855.    Filed  December  19,  1900.] 

CBDcn^AL  Law. — Larceny. — Instrtuition. — Potoer  of  Jury  to  Fix  Pen- 
alty,— ^Where  an  indictment  in  separate  counts  charges  petit  and 
grand  larceny  an  instruction  to  the  jury  that  if  they  find  the  defend- 
ant guilty  the  court  will  fix  the  punishment,  is  erroneous,  since  the 
jury  might  assess  the  punishment  of  petit  larceny  at  imprisonment 
in  the  coimty  jail,  if  the  same  was  deemed  adequate  punishment 
for  the  offense. 

From  the  Elkhart  Circuit  Court.     Reversed. 

H.  C.  Dodge  and  0.  M.  Conley,  for  appellant. 
W.  L.  Taylor,  Attorney-General,  C  C'  Iladley,  Merrill 
Moores,  G.  O.  Sims  and  C.  E,  Frank,  for  State. 

Monks,  J. — An  indictment  in  four  counts  was  returned 
in  the  court  below  against  appellant.  The  first  count 
charged  the  offense  of  petit  larceny,  the  second,  grand  lar- 
ceny, the  third,  receiving  stolen  goods  of  the  value  of  less 
than  $25,  and  the  fourth,  receiving  stolen  goods  of  the 
value  of  $25. 

The  trial  of  said  cause  resulted  in  a  verdict  of  guilty  of 
petit  larceny  as  charged  in  the  first  count  of  the  indictment, 
and  over  a  motion  for  a  new  trial  the  court  assessed  the 
punishment,  under  the  indeterminate  sentence  law,  that  ap- 
pellant be  confined  in  the  Indiana  Reformatory  not  less 
than  one  nor  more  than  three  years,  etc. 
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The  action  of  the  court  in  overruling  the  motion  for  a 
new  trial  is  called  in  question  by  the  assignment  of  errors. 
Among  the  instructions  given  by  the  court  was  the  follow- 
ing, numbered  six:  "The  law  applicable  to  these  two 
charges  is  slightly  different.  If  the  defendant  did  steal, 
take  and  carry  away  any  of  the  property  mentioned  in  this 
indictment,  within  the  two  years  last  past  prior  to  the  indict- 
ment, within  the  county  of  Elkhart  and  State  of  Indi- 
ana, then  your  verdict  will  be  for  the  State,  and  the  amount 
of  the  punishment  will  be  fixed  by  the  court  under  the  stat- 
ute." The  giving  of  this  instruction  was  assigned  as  a 
cause  for  a  new  trial. 

In  Hicks  v.  State,  150  Ind.  293, 4;hi8  court  held  that  the 
statutes  providing  for  punishment  of  felonies  by  imprison- 
ment in  the  county  jail  or  in  the  State  prison,  in  the  discre- 
tion of  the  court  or  jury  trying  the  cause,  were  not  repealed 
by  the  indeterminate  sentence  law  nor  by  the  Indiana  Re- 
formatory act  as  to  the  provision  for  imprisonment  in  the 
county  jail,  but  that  the  court  or  jury  trying  such  cases 
might,  after  said  acts  were  passed,  assess  the  punishment  of 
imprisonment  in  the  county  jail,  if  the  same  was  deemed  ad- 
equate punishment  for  the  offense.  If  not  deemed  adequate, 
however,  then  the  finding  must  be  made  or  verdict  returned 
under  the  indeterminate  sentence  law.  The  following  cases 
are  to  the  same  effect.  Zeilinski  v.  State,  150  Ind.  700; 
Bealer  v.  State,  150  Ind.  390,  392,  393 ;  Barnard  v.  State, 
150  Ind.  701. 

The  offense  of  petit  larceny  charged  in  the  first  count,  and 
the  offense  of  receiving  stolen  goods  of  the  value  of  less  than 
$25  charged  in  the  third  count,  may  be  punished  by  im- 
prisonment in  the  county  jail  for  any  period  not  more  than 
one  year,  with  a  fine  and  disfranchisement.  §§2007,  2012 
Bums  1894,  §§1934,  1935  R.  S.  1881  and  Homer  1897. 
The  jury  in  said  cause,  if  they  found  appellant  guilty  as 
charged  in  either  said  first  or  third  counts,  had  the  right 
therefore  to  assess  the  punishment  at  imprisonment  in  the 
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county  jail  for  any  period  they  might  decide  upon,  not  more 
than  one  year,  and  that  he  be  fined  and  disfranchised,  if 
they  deemed  the  same  adequate.  Zeilinski  v.  State,  150 
Ind.  700,  and  cases  cited,  supra. 

By  said  instruction  six  the  court  informed  the  jury  that 
they  had  no  such  power  but  that  if  they  found  appellant 
guilty  of  larceny,  the  court  fixed  the  punishment  under  the 
statute.  Said  instruction  was  clearly  erroneous.  The  in- 
struction was  not  limited  to  the  second  count,  which  charges 
grand  larceny  but  applied  to  both  the  first  and  second  counts. 
If  the  jury  had  found  appellant  guilty  of  grand  larceny,  as 
charged  in  the  second  count  instead  of  petit  larceny,  as 
charged  in  the  first  count,  it  may  be  that  said  instruction 
would  have  been  harmless ;  but  under  the  verdict  returned 
it  does  not  appear  from  the  record  that  said  instruction  was 
harmless. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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[No.  18,780.    Filed  Oct.  11,  1900.    R^earing  denied  Dec.  20,  1900.] 

SALEa-—  Warraviy.  —Action  for  Pwrchoie  Price  of  Machinery,— When 
the  seller  of  threshing  machinery  agreed  with  the  purchaser  that  if 
the  machinery  did  not  do  good  work  after  a  fair  trial  he  would  take 
it  back  and  surrender  the  notes,  and  the  machinery  after  a  fair  trial 
failed  to  do  good  work,  the  seller  oannot  maintain  an  action  on  the 
notes,    pp.  649,  660. 

Spboial  FiNDnra. — BiamdeM  Error.— In  an  action  on  promiRsory 
notes  given  for  the  purchase  price  of  machinery  in  which  it  was  de- 
termined that  plaintiff  take  nothing  by  the  action,  a  conclnsion  of 
law  that  defendant  was  entitled  to  a  cancelation  of  the  notes  and 
a  release  of  the  mortgage  was  not  reversible  error  because  of  the 
fact  that  no  cross-complaint  was  filed  asking  for  their  cancelation, 
since  plaintiff  was  not  harmed  by  being  compelled  to  surrender 
notes  which  could  not  be  enforced,    pp,  660,  661. 
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PRAonoE. — Special  Finding, — Amendment — The  court  may  amend 
the  special  finding  of  facte  during  the  term  in  which  the  judgment 
was  rendered  and  after  overruling  a  motion  for  a  new  trial,    p.  661. 

Fbincipal  and  AasNT. — Notice. — Notice  to  an  agent  is  notice  to  the 
principal  of  anj  matter  that  is  within  the  scope  of  the  agenpy. 
pp.  661,  662. 

From  the  Marion  Sni)erior  Court.     Affirmed. 

H.  S.  McMichael  and  W.  R.  Clarke,  for  appellant. 
W»  N.  Harding  and  A.  B.  Uovey,  for  appellee. 

Bakeb^  C.  J. — Appellant  unsnccessfnlly  sought  to  re- 
cover on  hotes  and  to  foreclose  a  chattel  mortgage  executed 
by  appellee.  The  assignments  are  that  the  court  erred  (1) 
in  overruling  the  demurrer  to  the  answer,  (2)  in  stating 
conclusions  of  law  on  the  special  findings  of  fact,  (3)  in 
setting  aside  its  judgment  and  making  additional  findings 
of  fact,  and  (4)  in  overruling  the  motion  for  a  new  triaL 

The  answer  admits  the  execution  of  the  notes  and  mort- 
gage. In  avoidance  of  appellant's  right  of  recovery,  appel- 
lee set  up  the  following  facts :  The  notes  and  mortgage  wene 
executed  on  June  16,  1896,  to  evidence  and  secure  the  pay- 
ment of  the  purchase  price  of  threshing  machinery  sold 
that  day  by  appellant,  a  corporation  of  Marion,  Ohio,  to 
appellee  in  Marion  county,  Indiana.  On  May  9,  1896, 
appellee  signed  a  written  order  for  the  machinery.  The 
order  was  made  out  on  a  printed  blank  at  appellant's  agency 
at  Indianapolis,  Indiana.  The  order  contained  specifiq 
warranties  of  the  machinery,  which  were  to  be  binding  on 
appellant  if  the  order  was  accepted  by  the  home  office; 
stipulated  that  no  other  warranty  would  be  recognized ;  and 
provided  that  the  purchaser  forfeited  all  claims  under  thq 
warranty  by  failing  to  give  immediate  notice  of  defects  by 
registered  letter  to  appellant  at  Marion,  Ohio.  On  May  12, 
1896,  before  appellant  accepted  the  order,  appellee  counter- 
manded it  and  notified  appellant  that  he  would  not  take  the 
machinery.  On  June  4,  1896,  appellant  notified  appellee 
that  if  he  would  take  the  machinery  he  could  transact  all 


650  SUPREME  COURT  OP  INDIANA, 

Marion  Mfg.  Co.  v.  Harding. 

business  in  relation  to  the  purchase  and  warranty  of  the 
machinery  directly  with  appellant's  Indianapolis  agency, 
orally  represented  that  the  machinery  was  of  good  material 
and  workmanship  and  would  thresh  from  1,500  to  3,000 
bushels  of  grain  per  day,  and  ojBFered,  if  the  machinery  did 
not  do  good  work  after  a  fair  trial,  to  take  it  back  and  sur- 
render the  notes  which  were  to  be  given  for  the  purchase 
price.  On  June  16,  1896,  appellee  accepted  the  machinery 
under  the  foregoing  offer  and  executed  the  notes  and  mort- 
gage in  suit.  Appellee  performed  all  the  conditions  of  the 
contract  on  his  part.  But  the  machinery  was  of  poor  ma- 
terial and  workmanship,  and  was  defective  (in  many  par- 
ticulars elaborately  specified  in  the  answer).  Appellant 
kept  endeavoring  to  overcome  the  defects  during  the  thresh- 
ing season  of  1896,  urged  appellee  to  try  the  machine 
further  in  1897,  and  promised  to  make  it  do  good  work  or 
take  it  back.  But  appellant  totally  failed  to  put  the  ma- 
chinery in  condition  to  do  good  work.  During  the  summer 
of  1897  appellee  several  times  offered  to  return  the  ma- 
chinery, but  appellant  insisted  on  appellee's  keeping  it  and 
trying  it  further.  Finally,  on  October  8,  1897,  appellee 
shipped  the  machinery  to  appellant  at  Marion,  Ohio,  and 
demanded  the  return  of  his  notes. 

The  answer  is  voluminous  and  somewhat  confused  in 
structure;  but  the  foregoing  epitome  exhibits  the  material 
and  controlling  facts.  The  answer  was  a  complete  bar. 
Appellant  could  not  maintain  its  suit  for  the  purchase  price 
of  machinery  which  it  agreed  to  take  back  if  the  machinery, 
after  a  fair  trial,  would  not  do  good  work, — ^if  appellee  did 
give  the  machinery  a  fair  trial  and  it  then  failed  to  do  good 
work.  McCormick,  etc.,  Co.  v.  Hays,  89  Ind.  582 ;  McCor- 
micTc,  etc.,  Co.  v.  Gray,  100  Ind.  285 ;  National  Bank,  etc., 
Co.  V.  Dunn,  106  Ind.  110;  Seiberling  &  Co.  v.  Newlon, 
16  Ind.  App.  374;  Champion  Machine  Co.  v.  Mann,  42 
Kan.  372,  22  Pac.  417. 

The  special  findings  of  fact  fully  cover  all  the  material 
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averments  of  the  answer.  The  conclusions  of  law  that  ap- 
pellant take  nothing  by  its  suit,  and  that  the  machinery  is 
the  property  of  appellant,  are  inevitable.  If  the  conclusion 
that  appellee  is  entitled  to  a  cancelation  of  the  notes  and  a 
release  of  the  chattel  mortgage  is  erroneous  because  no  cross- 
complaint  was  filed  (and  a  single  pleading  can  not  be  both 
an  answer  and  a  cross-complaint),  appellant  is  not  harmed 
by  being  compelled  to  surrender  notes  it  can  not  enforce. 

The  special  findings  of  fact  and  conclusions  of  law  were 
filed  June  29,  1898.  On  July  1,  1898,  appellant  filed  a 
motion  for  a  new  trial,  which  was  at  once  overruled,  seventy 
days'  time  was  given  for  filing  bills  of  exceptions,  and  judg- 
ment for  appellee  was  entered.  On  July  2,  1898,  the  court 
set  aside  the  entry  of  July  1st,  and  added  to  the  finding 
certain  facts  which  were  in  evidence  but  were  not  included 
in  the  finding  filed  June  29th.  Appellant  filed  a  motion  for 
a  new  trial,  which  was  overruled,  time  was  given  for  filing 
bills  of  exceptions,  and  judgment  was  again  entered.  These 
proceedings  were  all  had  at  the  same  term.  The  cause  was 
in  fieri,  and  the  court  was  authorized  to  amend  the  finding 
so  that  it  should  include  all  the  material  facts  that  the  court 
believed  to  have  been  proved.  Thompson  v.  Connecticut, 
etc.,  Ins.  Co.,  139  Ind.  325 ;  Jones  v.  Mayne,  154  Ind.  400. 

It  is  contended  that  the  finding  of  the  court  was  contrary 
to  law  and  not  sustained  by  sufficient  evidence.  There  was 
evidence  tending  to  prove  all  the  material  facts  found  by  the 
court.  One  Newby,  as  shown  by  the  evidence,  was  appel- 
lant's state  agent  in  charge  of  its  office  at  Indianapolis.  He 
was  appellant's  agent  to  sell  machinery  and  his  powers  were 
general.  He  sold  appellee  the  machinery  upon  a  warranty, 
and  the  sale  was  not  complete  until  the  machinery  was  made 
to  comply  with  the  warranty.  What  the  agent  did  in  rem- 
edying the  defects  in  the  machinery  was  in  the  line  of  per- 
fecting the  sale,  and  within  the  scope  of  the  agency.  Spring- 
field, etc.,  Co.  V.  Kennedy  J  7  Ind.  App.  502 ;  Port  Huron, 
etc.,  Co.  V.  Smith,  21  Ind.  App.  233.     It  is  a  well  settled 
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nile  that  notice  to  an  agent  is  notice  to  the  principal  of  any 
matter  that  is  within  the  scope  of  the  agency.  Pittsburgh, 
etc.,  Co.  V.  Bubj/j  38  Ind.  294,  10  Am.  Rep.  Ill ;  Phoenix^ 
etc.,  Ins.  Co.  v.  Hinesley,  75  Ind.  1;  North  British,  etc., 
Co.  V.  Crutchfield,  108  Ind.  518 ;  Indiana,  etc.,  B.  Co.  v. 
Snyder,  140  Ind.  647 ;  Springfield,  etc.,  Co.  v.  Kennedy,  7 
Ind.  App.  502;  Port  Huron,  etc.,  Co.  v.  Smithy  21  Ind. 
App.  233. 

A  question  is  made  in  the  briefs  concerning  the  earnings 
of  the  machine  while  in  appellee's  possession.  That  is  out- 
side the  issues. 

Judgment  affirmed. 
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Trittipo  bst  al.  v.  Beaver  et  al. 

[No.  18,844.    FUed  December  20,  1900.1 

Drains. — Remonstrance. — Appeal. — Trial. — Burden  of  Proof. — ^Upon 
appeal  to  the  circuit  court  from  an  order  of  the  board  of  com- 
missioners  establishing  a  drain,  all  questions  raiaed  by  remon- 
strance before  the  board  are  to  be  tried  de  novo,  and  the  burden  is 
upon  the  petitioners  to  establish  by  evidence  such  facts  as  were 
necessary  to  be  established  before  the  board,  if  such  facts  are  con- 
troverted by  remonstrance,    pp.  664-666. 

Same. — Remonstrance. — A  remonstrance  against  the  establishment  of 
a  drain  on  the  ground  that  the  costs  and  damages  would  exceed  the 
benefits  presents  a  legal  objection  to  the  proposed  work  as  a  whole. 
pp.  66J,  668. 

From  the  Hamilton  Circuit  Court.    Beversed. 

F.  E.  Gavin,  T.  P.  Davis  and  J.  L.  Gavin,  for  appellants. 
/.  A.  Boberts  and  Meade  Vestal,  for  appellees. 

Bakeb,  J. — Appellees  filed  with  the  board  of  commis- 
sioners of  Hamilton  county  a  petition  for  the  establishment 
of  a  drain.  Viewers  were  appointed.  They  reported  that 
the  drain  would  be  of  public  utility  and  conducive  to  pub- 
lic health,  and  assessed  the  benefits  and  damages,  etc.  Ap- 
pellant Samuel  Trittipo  appeared  before  the  board  and 
remonstrated  against  the  petition  and  the  report  of  the 
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viewers  on  the  grounds  (1)  that  his  assessment  was  too  high ; 
(2)  that  the  damages  allowed  him  were  too  low;  (3)  that 
his  real  estate  would  not  be  benefited ;  (4)  that  the  drain  as 
proposed  would  not  be  of  public  utility  and  would  not  bene- 
fit public  health.  Appellant  John  Beaver  remonstrated  on 
the  grounds  (1)  that  his  assessments  were  too  high;  (2) 
that  his  lands  would  be  damaged;  (3)  that  the  cost  of  the 
drain  would  exceed  the  benefits ;  (4)  that  there  was  a  better 
route  than  that  proposed;  (5)  that  he  ought  to  be  allowed 
for  ditches  already  constructed;  (6)  that  the  proposed  drain 
would  not  be  of  public  utility  and  would  not  benefit  public 
health.  Trittipo  and  John  Beaver  each  filed  the  required 
bond,  and  reviewers  were  appointed  who  confirmed  the  re- 
port of  the  viewers.  From  the  decision  of  the  board  estab- 
lishing the  drain,  the  remonstrators  appealed  to  the  circuit 
court.  Trial  by  jury.  Finding  fol*  the  petitioners,  that  the 
drain  would  be  of  public  utility  and  conducive  to  public 
health ;  that  the  assessments  as  approved  by  the  board  were 
in  proportion  to  the  benefits ;  that  the  ditch  should  be  estab- 
lished and  constructed  according  to  the  profile  and  survey 
and  the  order  of  the  board ;  that  Trittipo  should  be  allowed 
no  other  damages  than  those  reported  by  the  viewers ;  and, 
that  the  assessments  of  John  Beaver  were  in  proportion  to 
his  benefits  to  be  derived  from  the  construction  of  the  drain. 
Separate  motions  for  a  new  trial  overruled  and  exceptions. 
Judgment  was  rendered  on  the  verdict  for  appellees,  and  the 
cause  was  remanded  to  the  board  with  directions  to  estab- 
lish the  ditch  in  accordance  with  the  judgment.  The  only 
errors  assigned  question  the  court's  rulings  on  the  motions 
for  a  new  trial. 

Upon  the  trial  appellees  took  the  open  and  close,  without 
objection.  In  making  their  original  case  appellees  intro- 
duced evidence  tending  to  prove  that  the  proposed  drain 
would  be  of  public  utility  and  conducive  to  public  health, 
describing  the  territory  to  be  drained  and  the  condition  of 
the  sw^amp  lands  at  different  seasons  as  to  stagnant  water, 
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etc.  The  appellants  on  defense  introduced  evidence  tending 
to  prove  that  the  proposed  drain  would  not  be  of  public  util- 
ity nor  conducive  to  public  l^ealth ;  that  the  proposed  route 
was  not  practicable ;  that  the  lands  of  appellants  would  not 
be  benefited;  and  that  appellant  Trittipo's  lands  would  be 
damaged.  In  rebuttal  appellees  introduced  evidence  to 
show  the  amount  appellants'  lands  would  be  benefited. 

Appellants'  first  contention  is  that  the  court  erred  in 
giving  the  following  instruction :  "In  a  case  of  this  kind, 
where  remonstrators  appeal  from  the  order  of  the  board  of 
commissioners  establishing  a  drain  or  ditch,  the  burden  of 
proof  is  upon  the  said  remonstrators  to  establish  the  allega- 
tions in  their  remonstrances."  In  support  of  this  instruc- 
tion appellees  rely  upon  the  cases  of  Metty  v.  Marsh,  124 
Ind.  18 ,  Denton  v.  Thompson,  136  Ind.  446,  and  Wilson 
V.  Talley,  144  Ind.  74.  'The  last  two  cases  are  based  upon 
the  rulings  in  Daggy  v.  Coats,  19  Ind.  259,  and  Metty  v. 
Marsh,  supra.  In  Daggy  v.  Coats  the  record  discloses  that 
the  only  issue  made  by  remonstrant  Daggy,  before  the  board 
and  in  the  common  pleas  on  appeal,  related  to  the  damages 
to  his  land.  At  the  trial  in  the  common  pleas  no  evidence 
was  introduced  on  either  side.  The  court  instructed  the 
jury  to  find  for  the  petitioners.  The  ruling  was  affirmed 
on  appeal  to  this  court.  The  decision  is  sustainable  on  the 
theory  that  the  petition  and  reports  of  the  viewers  and  re- 
viewers were  to  be  regarded  as  the  pleadings  on  the  side  of 
the  petitioners ;  that,  since  Daggy  had  failed  to  put  in  issue 
any  of  the  matters  necessary  to  the  establishment  of  the  pro- 
posed work,  the  petitioners  were  entitled  to  judgment  on 
the  pleadings  on  the  issues  tendered  relating  to  necessity, 
utility,  practicability,  and  sufficiency  of  means  to  cover  cost 
of  construction  and  damages;  that  Daggy  had  the  burden 
of  proof  on  the  issue  made  in  regard  to  his  claim  bf  dam- 
ages; and  that  the  finding  should  be  against  him  on  that 
issue  for  failure  of  proof.  In  Metty  v.  Marsh  an  appeal 
was  taken  from  an  order  of  the  board  establishing  a  ditch, 
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to  the  circuit  court,  by  Metty  and  others  who  had  filed  no  re- 
monstrances before  the  board.  They  moved  to  dismiss  the 
proceeding  on  account  of  the  insufficiency  of  the  petition. 
Upon  the  overruling  of  this  motion,  the  petitioners  moved 
for  judgment  on  the  petition  and  reports  of  the  viewers  and 
reviewers.  The  appellants  asked  but  were  denied  leave  to 
file  remonstrances.  The  court  thereupon  sustained  the  peti- 
tioners^ motion  for  judgment.  The  ruling  was  affirmed  on 
appeal  to  this  court.  The  decision  is  sustainable  on  the 
theory  that  the  petition  and  reports  of  the  viewers  and  re- 
viewers were  to  be  regarded  as  the  pleadings  on  the  side  of 
the  petitioners;  and  that,  since  the  appellants  had  failed 
to  take  issue  thereon,  the  petitioners  were  entitled  to  judg- 
ment on  the  pleadings.  But  the  Daggy  and  Metty  cases  are 
not  supportive  of  the  proposition  that  the  burden  of  proof 
is  on  the  remonstrants  on  all  issuable  matters.  Yet  in 
Denton  v.  Thompson,  supra,  and  Wilson  v.  Tally,  supra, 
those  cases  were  taken  as  establishing  the  doctrine  that  the 
reports  of  the  viewers  and  reviewers  were  to  be  treated  as 
evidence  in  the  circuit  court  on  appeal  and  were  to  stand 
until  overthrown  by  a  preponderance  of  evidence  introduced 
by  the  remonstrants.  The  Denton  and  Wilson  cases  nm 
counter  to  the  otherwise  uniform  holdings  of  this  court,  and 
are  therefore  overruled  on  the  question  under  consideration. 
By  a  long  line  of  decisions,  it  is  established  that  upon  ap- 
peal to  the  circuit  court  from  the  board  of  commissioners 
all  questions  raised  by  remonstrance  before  the  board  are  to 
be  treated  de  novo  in  the  circuit  court,  and  on  the  issues 
made  by  remonstrance  neither  the  report  of  the  viewers  nor 
the  judgment  of  the  commissioners  has  any  force  or  effect 
as  a  basis  of  a  judgment  or  as  evidence.  Coyner  v.  Boyd, 
55  Ind.  166;  Freeh  v.  Christian,  55  Ind.  320;  McKinsey 
V.  Bowman,  58  Ind.  88;  Tvrley  v.  Oldham,  68  Ind.  114; 
Beck  V.  Pavey,  69  Ind.  304 ;  Schmied  v.  Keeney,  72  Ind. 
309;  Corey  v.  Swagger,  74  Ind.  211 ;  Grimnwod  v.  Macke, 
79  Ind.  100;  Cox  v.  Lindley,  80  Ind.  327;  Coolman  v. 
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Fleming,  82  Ind.  117;  Oreen  v.  Elliott,  86  Ind.  53;  Breit- 
weiser  v.  Fuhrman,  88  Ind.  28 ;  Meehan  v.  Wiles,  93  Ind. 
52 ;  Bu7iis  V.  Simmons,  101  Ind.  557 ;  Reynolds  v.  ShuLts, 
106  Ind.  291 ;  ^Zocfc  v.  Thomson,  107  Ind.  162 ;  flardy  v. 
McKinney,  107  Ind.  364;  Ford  v.  Ford,  110  Ind.  89 ;  Bohr 
v.. Neuenachwander,  120  Ind.  449;  Mills  v.  Hardy,  128 
Ind.  311;  Chandler  v.  £eaZ,  132  Ind.  596;  Goodwin  v. 
Evans,  134  Ind.  262 ;  Chandler  v.  Cify  o/  Kohomo,  137 
Ind.  295 ;  Castle  v.  £eK,  145  Ind.  8 ;  Head  v.  iJocWewiaw, 
148  Ind.  145. 

Upon  appeal  the  cause  stands  as  any  other  adversary  pro- 
ceeding. The  petition  and  the  reports  of  the  viewers  and 
reviewers  are  considered  as  the  plaintiff's  complaint  and 
the  remonstrance  as  the  defendant's  answer,  and  only  such 
facts  as  are  not  controverted  by  the  remonstance  stand  ad- 
mitted as  true.  It  follows,  therefore,  that  upon  appeal  it  is 
incumbent  upon  the  plaintiffs  (petitioners)  to  establish,  by 
evidence,  such  facts  as  were  necessary  to  be  established 
before  the  board,  if  those  facts  are  controverted  by  remon- 
strance. Section  4285  R.  S.  1881  and  Horner  1897,  §5655 
Bums  1894,  empowers  the  board  of  commissioners  to  cause 
drains  to  be  constructed,  "when  the  same  shall  be  con- 
ducive to  the  public  health,  convenience  or  welfare,  or  when 
the  same  shall  be  of  public  benefit  or  utility".  Section 
4294*  R.  S.  1881  and  Homer  1897,  §5664  Burns  1894, 
provides  that  if  "the  board  find  the  proposed  drain  to  be 
of  public  utility,  or  conducive  to  public  health,  or  of  public 
benefit  or  convenience,  it  shall  establish  the  same".  These 
facts  may  be  controverted  by  the  remonstrants  and  tried  on 
appeal  in  the  circuit  court,  and,  if  controverted,  the  bur- 
den is  upon  the  plaintiffs  (petitioners)  to  establish  these 
facts,  by  evidence,  in  order  to  make  a  prima  facie  case. 
Since  the  appellants  introduced  some  evidence  tending  to 
prove  that  the  drain  would  not  be  of  public  utility  nor  con- 
ducive to  public  health,  the  giving  of  the  instruction  was 
harmful  error. 
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The  court  also  gave  this  instruction:  "If  you  find  the  as- 
sessments and  damages  as  made  and  reported  by  the  viewers 
are  in  all  respects  correct  and  are  in  just  and  equal  propor- 
tion and  that  said  ditch  is  of  public  utility,  your  verdict 
should  be  on  all  questions  in  issue  for  the  petitioners."  And 
the  court  refused  to  give  the  following,  requested  by  appel- 
lants :  "If  the  aggregate  cost  of  the  construction  of  the  pro- 
posed ditch  and  the  damages,  if  any,  that  will  be  the  result 
of  such  construction  exceed  the  aggregate  benefits  of  the 
ditch  when  constructed,  the  proposed  ditch  should  not  be 
constructed.  In  other  words,  neither  of  the  defendants  can 
be  assessed  for  the  construction  of  the  proposed  ditch,  if 
the  aggregate  cost  of  the  construction  thereof  and  the  dam- 
ages incident  thereto  exceed  the  aggregate  benefits."  One 
ground  of  remonstrance  before  the  board  was  that  the  costs 
and  damages  exceeded  the  benefits.  Appellants  claim  that 
the  court's  action  in  giving  and  refusing  the  above  instruc- 
tions was  erroneous  because  the  court  thereby  excluded  this 
ground  of  remonstrance  from  the  consideration  of  the  jury. 
Two  questions  arise:  Is  the  ground  stated  a  legal  ground 
of  remonstrance  ?  If  so,  may  the  remonstrants  renew  that 
objection  on  appeal  ? 

1.  The  statute  requires  that  the  viewers  shall  report  an 
estimate  of  the  total  cost  of  the  proposed  work,  a  schedule  of 
the  damages,  and  a  schedule  of  the  benefits.  The  statute 
provides  that  the  cost  of  the  work  and  the  damages  must  be 
paid  out  of  the  assessments  for  benefits.  The  statute  forbids 
the  letting  of  contracts  for  more  than  the  estimated  cost  of 
the  work.  Here  is  a  scheme,  at  the  heart  of  which  lies  the 
necessity  that  the  cost  and  damages  shall  not  exceed  the 
benefits.  The  statute  provides  that  any  interested  person 
may  file  with  the  board  "a  remonstrance  against  the  ditch 
as  located  by  the  viewers  on  and  across  his  lands,  by  setting 
forth  his  grievances  therein".  The  grounds  of  remon- 
strance are  not  limited  by  the  statute.     Therefore,  under 
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the  general  right,  a  party  in  interest  may  set  forth  any  mat- 
ter as  a  groimd  of  remonstrance  that  is  a  legal  objection  to 
the  proposed  work  as  a  whole,  or  that  is  a  legal  objection  to 
his  particular  assessment  of  benefits  or  damages. 

2.  But  it  was  within  the  legislative  discretion  to  limit 
the  matters  regarding  which  an  appeal  might  be  taken.  In 
Denton  v.  Thompson^  136  Ind.  446,  Steele  v.  Empson,  142 
Ind.  397,  and  Wilson  v.  Tally ^  144  Ind.  74,  it  was  held  that 
§4301  R.  S.  1881  and  Homer  1897,  §5671  Bums  1894, 
limits  the  right  of  appeal  to  presenting  to  the  circuit  court 
the  following  questions:  ^^ First,  Whether  said  ditch  will 
be  conducive  to  public  health,  convenience  or  welfare. 
Second.  Whether  the  route  thereof  is  practicable.  Third. 
Whether  the  assessments  made  for  the  construction  of  the 
ditch  are  in  proportion  to  the  benefits  to  be  derived  there- 
from. Fourth.  The  amount  of  damages  allowed  to  any 
person  or  persons  or  corporation."  In  rendering  those  de- 
cisions the  language  of  the  section  was  evidently  misinter- 
preted. The  section  reads:  "Any  person  or  corporation 
aggrieved  thereby  may  appeal  from  any  final  order  or  judg- 
ment of  the  board  of  commissioners,  made  in  the  proceed- 
ings and  entered  upon  their  record,  determining  either  of 
the  following  matters:  First.  Whether"  and  so  on,  set- 
ting out  the  four  clauses  hereinabove  copied.  The  right  of 
appeal  is  general  as  to  persons  aggrieved,  and  is  general  as 
to  subject-matter,  provided  only  that  the  judgment  appealed 
from  determines  at  least  one  of  the  stated  questions.  A 
remonstrant,  therefore,  is  entitled  to  a  trial  de  novo  in  the 
circuit  court  on  all  issues  made  by  him  before  the  board.  If 
the  issue  presents  a  legal  objection  to  the  proposed  work  as 
a  whole,  the  burden  of  proof  is  upon  the  petitioners.  If 
the  issue  presents  only  a  legal  objection  to  the  remonstrant's 
particular  assessment  of  benefits  or  damages,  the  burden  is 
upon  the  remonstrant.  In  this  case,  the  ground  of  remon- 
strance that  the  costs  and  damages  exceeded  the  benefits  pre- 
sented a  legal  objection  to  the  proposed  work  as  a  whole, 
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and  the  court  erred  in  giving  and  refusing  the  instructions 
last  above  quoted. 

Appellants  also  complain  of  the  refusal  of  a  requested 
instruction  regarding  the  measure  of  benefits.  The  instruc- 
tion states  the  rule  correctly,  but  the  substance  of  it  was 
probably  embodied  with  sufficient  clearness  in  other  instruc- 
tions that  were  given. 

Judgment  reversed,  with  directions  to  sustain  the  mo- 
tions for  a  new  trial. 

Monks,  J.,  absent. 


The  Richmond  Natural  Gas  Company  v.  Clawson. 

[No.  18,550.    Filed  December  21,  1900.] 

Gas. — Diacriminating  Charges. — Enforcement. — A  rule  promulgated 
by  a  natural  gas  company  engaged  in  furnishing  gas  o  the  public 
under  a  franchise  of  a  city  fixing  the  price  of  gas  to  consumers  at 
twelve  and  one-half  cents  per  thousand  cubic  feet  when  used  for 
fuel  purposes  only,  and,  when  used  by  consumers  for  both  fuel  and 
illuminating  purposes,  at  twenty  cents  per  thousand  cubic  feet  for 
both  purposes,  unjustly  discriminates  against  consumers  who  use 
gas  for  both  purposes,  and  cannot  be  enforced. 

From  the  Wayne*  Circuit  Court.     Affirmed. 

J.  F.  Bobbins  and  T.  J.  Study,  for  appellant. 
A.  C.  Lindemuih,  for  appellee. 

Jordan,  J. — Appellee  successfully  prosecuted  this  ac- 
tion in  the  lower  court,  to  enjoin  appellant  from  shutting 
off  his  supply  of  natural  gas  from  his  residence  situated  in 
the  city  of  Richmond. 

The  errors  assigned  are  based  upon  overruling  appel- 
lant's demurrer  to  the  complaint,  denying  its  motion  for  a 
new  trial,  and  upon  exceptions  reserved  to  the  several  con- 
elusions  of  law  stated  by  the  court  upon  its  special  finding 
of  facts.  The  special  finding  of  facts  discloses  substantially 
the  following:  The  Richmond  IN'atural  Gas  Company  was 
incorporated  on  the  5th  of  March,  1886,  under  the  laws  of 
this  State,  and  obtained  a  francliise  or  privilege  from  the 
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city  of  Bichmondy  Wayne  county,  Indiana,  granting  the 
said  company  the  right  to  lay  under  its  streets,  alleys  and 
♦avenues,  etc.,  its  gas  pipes  and  mains  for  the  supply  of 
natural  gas  to  said  city  and  the  citizens  thereof,  subject  to 
the  conditions  and  regulations  in  the  ordinance  set  out  and 
provided.  One  of  the  objects  for  which  said  company 
seems  to  have  been  incorporated  was  to  supply  consumers 
of  the  city  of  Eichmond,  and  in  the  vicinity,  with  natural 
gas. 

Section  one  of  the  ordinance  of  the  city,  under  which  the 
franchise  was  granted  to  appellant  gas  company,  reads  as 
follows:  "Be  it  ordained  by  the  common  council  of  the 
city  of  Eichmond,  That  *The  Richmond  Natural  Gas  Com- 
pany' of  said  city  be  and  is  hereby  granted  the  right  to  lay 
under  the  surface  of  such  of  the  streets,  alleys,  lanes,  ave- 
nues and  thoroughfares  in  said  city  as  may  be  necessary 
therefor,  gas  pipes  and  mains  for  the  supply  of  natural  gas 
to  said  city  and  the  citizens  thereof,  subject  to  the  condi- 
tions and  regulations  hereinafter  set  out  and  provided." 

Section  nine  of  the  same  ordinance  is  as  follows :  "Any 
and  all  residents  of  said  city  shall  have  the  absolute  right 
to  use  the  gas  along  the  lines,  mains  and  pipes  laid  by  said 
company  hereunder,  and  no  regulations  respecting  tapping 
or  connections  with  said  mains  or  pipes  by  citizens  shall  be 
made  which  do  not  apply  alike  to  all  citizens.  And  in  case 
said  company  shall  not  make  and  publish  reasonable  regu- 
lations permitting  any  and  all  citizens  to  tap  their  mains 
and  pipes  for  the  purpose  of  taking  gas  therefrom,  for  the 
use  of  said  person  or  company,  then  and  in  any  such  case 
the  common  coimcil  of  said  city  shall  have  power  and 
authority  hereunder  to  authorize  any  such  person,  com- 
pany or  corporation,  on  application  to  said  council,  to  tap 
said  pipes  under  the  supervision  and  direction  of  the  civil 
engineer  of  the  said  city.  All  right  of  tapping  mains  and 
pipes  hereunder  ^hall  be  subject  to  the  payment  by  the  per- 
son, company  or  corporation  tapping  the  same,  of  such 
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rates  as  are  fixed  by  said  company  for  the  general  use  of 
such  gaSy  or  by  agreement  of  such  person  and  said  com- 
pany." 

Appellant  duly  accepted  in  writing  the  provisions  and 
conditions  of  the  ordinance  heretofore  mentioned  on  the 
15th  day  of  March,  1886,  and  thereafter,  in  the  month  of 
December,  1888,  began  to  supply  natural  gas  to  the  con- 
simiers  of  the  city  of  Richmond,  and  from  that  time  on  it 
has  continued  to  furnish,  and  is  still  furnishing,  natural 
gas  to  consumers  of  that  city. 

For  the  first  two  years  from  the  time  appellant  began  to 
furnish  natural  gas  to  consumers  -in  the  city  of  Richmond, 
it  furnished  the  same  through  mixers,  but  thereafter  the 
company  put  in  meters  and  supplied  its  consumers,  when 
requested,  with  gas  by  meter  measurement,  and  has  so  con- 
tinued, and  it  now  has  from  1,200  to  1,300  patrons  who 
pay  for  the  natural  gas  consumed  by  meter  measurement  at 
so  much  per  1,000  cubic  feet. 

In  the  year  1893,  and  up  to  the  date  of  the  commence- 
ment of  this  action,  appellant  was  notified  by  divers  of  its 
patrons  in  said  city  at  the  time  they  applied  to  it  for  meters 
that  they  desired  to  and  intended  to  use  such  natural  gas 
for  illuminating  purposes  as  well  as  for  heating  their 
houses,  and  with  a  full  knowledge  and  notice  of  such  fact 
appellant  supplied  and  put  in  the  meters  so  requested,  and 
tlie  consumers  thereafter  used  and  consumed  natural  gas 
both  for  illuminating  and  heating  purposes  continuously; 
and  appellant  received  and  accepted  pay  from  its  patrons 
for  gas  which  had  been  consumed  for  both  heating  and 
light.  The  rate  of  gas  so  consumed  up  to  the  1st  day  of 
October,  1897,  was  fixed  by  the  gas  company  at  the  uniform 
rate  of  twelve  and  one-half  cents  per  1,000  cubic  feet. 
Appellant  received  payment  at  such  rates  from  its  con- 
sumers with  the  knowledge  that  gas  had  been  consumed  for 
both  heating  and  illuminating  purposes;  and  appellant, 
with  such  knowledge,  took  no  steps  or  action  to  prevent  the 
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use  of  such  natural  gas  by  its  patrons  for  illuminating  pur- 
poses. The  price  charged  by  appellant  for  gas  supplied  by 
it  to  any  and  all  of  its  consumers,  other  than  manufacturers, 
by  meter  measure,  after  it  adopted,  as  heretofore  stated, 
that  method,  up  to  the  1st  day  of  October,  was  twelve  and 
one-half  cents  per  1,000  cubic  feet  whether  said  gas  was 
used  for  heating  alone  or  for  both  heat  and  light.  Con- 
sumers which  were  classed  as  domestic  included  all  resi- 
dences, stores,  etc, 

On  the  1st  day  of  September,  1897,  appellant  company 
adopted  and  promulgated  the  following  notice,  to  wit: 
"Xotice  to  consumers  of  natural  gas.  Beginning  October 
1,  1897,  the  rate  for  natural  gas,  when  used  for  fuel  and 
light,  will  be  twenty  cents  per  1,000  cubic  feet.  When 
used  for  fuel  only,  the  rate  will  be  the  same  as  heretofore, 
twelve  and  one-half  cents  per  1,000  cubic  feet.  Richmond 
Natural  Gas  Company." 

Appellee,  Clawson,  is  now,  and  has  been  for  more  than 
.  twenty-five  years  last  past,  a  bona  fide  resident  of  the  city 
of  Richmond,  Wayne  county,  Indiana,  and  has  occupied, 
for  more  than  five  years  last  past,  and  still  occupies  a 
dwelling-house  and  residence  situated  in  said  city,  number 
forty-two  Xorth  Seventh  street,  with  his  family  consisting 
of  himself,  his  wife  and  two  children.  Prior  to  the  time 
appellee  began  using  natural  gas  supplied  by  the  defend- 
ant by  meter  measure,  he  had  been  one  of  the  appellant's  pa- 
trons and  had  used  and  consumed  its  gas  for  heating  pur- 
poses through  mixers.  In  September,  1896,  he  fitted,  and 
caused  to  be  fitted  by  an  experienced  plumber,  his  house 
with  necessary  gas  pipes,  fixtures,  and  Welsbach  burners 
for  the  purpose  of  using  and  consuming  the  said  natural 
gas  of  the  defendant,  for  illuminating  purposes  in  his  said 
house  as  well  as  for  heating  the  same.  A  short  time  before 
piping  his  said  residence  and  fitting  the  same  up  for  the  use 
of  natural  gas  for  both  heating  and  light,  appellant  fur- 
nished appeUee  with  a  meter  and  placed  the  same  in  his 
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residence  and  made  the  proper  connections  for  consuming 
its  gas  by  meter  measurement,  for  which  meter  appellee 
paid  appellant  the  sum  of  $15.  Thereafter  appellee  con- 
sumed and  used  the  gas  supplied  to  him  bj  appellant  for 
both  heating  and  lighting  purposes  in  his  residence,  consum- 
ing the  same  for  heating  purposes  in  two  stoves  and  one 
grate  and  for  lighting  in  three  rooms  by  single  jets  which 
were  furnished  with  Welsbach  burners ;  and  thereafter  ap- 
pellee paid  appellant  monthly  the  uniform  rate  of  twelve 
and  one-half  cents  for  each  1,000  feet  of  natural  gas  used 
and  consumed  by  him  for  heating  and  lighting,  afi  shown  by 
said  meter. 

On  the  1st  day  of  September,  189Y,  appellee  received 
from  appellant  the  notice  adopted  by  it,  and  heretofore  set 
out,  in  respect  to  the  change  in  the  rate  of  gas  when  used 
both  for  fuel  and  illuminating  purposes.  About  the  1st  day 
of  October,  1897,  appellee  called  at  the  office  of  appellant 
in  the  city  of  Eichmond  and  notified  it  that  he  was  using 
gas  for  both  heating  and  lighting  his  residence  by  meter 
measure  and  that  he  desired  to  continue  to  use  gas  for  such 
purposes,  stating  that  he  was  willing  to  pay  twenty  cents  per 
1,000  cubic  feet  for  gas  for  lighting  purposes  and  twelve 
and  one-half  cents  per  1,000  feet  for  heating  purposes,  but 
that  he  objected  and  refused  to  pay  twenty  cents  per  1,000 
feet  for  such  gas  when  used  for  both  heat  and  light.  Ap- 
pellee at  that  time  demanded  of  appellant  that  it  furnish 
him  with  a  separate  meter  with  which  to  measure  the  gas 
used  and  consumed  by  him  for  light,  to  be  measured  sepa- 
rate and  apart  from  that  used  by  him  for  heat,  and  tendered 
to  appellee  the  sum  of  $15,  the  same  being  the  price  charged 
by  it  for  meters.  Appellant  refused  this  request  of  appel- 
lee, and  thereupon  the  latter  asked  the  permission  and  con- 
sent of  appellant  to  put  in  such  separate  meter  for  him- 
self, which  permission  appellant  refused  to  give.  Appellee 
thereafter  continued  to  use  and  consume  natural  gas  fur- 
nished him  by  appellant  for  both  heat  and  light  during  the 
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said  month  of  October,  1897.  On  the  1st  day  of  November, 
1897,  he  received  from  appellant  a  statement  of  the  gas 
consumed  by  him  during  said  month  of  October  and  was 
charged  therefor  at  the  rate  of  twenty  cents  per  1,000  cubic 
feet,  making  a  total  of  $3.80.  On  the  2nd  or  3rd  day  of 
November,  1897,  appellee  called  at  the  office  of  appellant 
and  tendered  to  it  the  sum  of  $2.38,  the  same  being  at  the 
rate  of  twelve  and  one-half  cents  per  1,000  cubic  feet  for 
the  gas  which  he  had  consumed  during  the  said  month  of 
October,  which  sum  appellant  refused  to  accept  and  appel- 
lee was  informed  by  its  proper  officers  that  if  he  put  in  a 
separate  meter  without  the  company's  consent,  or  refused 
to  pay  the  gas  bill  demanded  of  him  by  the  company  at  the 
rate  of  twenty  cents  per  1,000  feet,  they  would  shut  off 
his  gas. 

Appellee  had  previously  at  all  times  paid  appellant  all 
gas  bills  and  had  complied  with  its  reasonable  rules  and  reg- 
ulations and  was  still  willing  to  do  so.  Appellant,  at  the 
time  of  the  commencement  of  this  action,  was  threatening 
to  enforce  the  rule,  which  is  hereinbefore  referred  to, 
against  appellee,  and  to  charge  both  him  and  all  other 
domestic  consumers  who  used  its  natural  gas  for  heating 
and  illuminating  purposes  the  sum  of  twenty  cents  per 
1,000  cubic  feet,  but  would  permit  all  other  domestic  con- 
sumers, who  used  said  gas  for  fuel  alone,  to  do  so  at  the 
uniform  rate  of  twelve  and  one-half  cents  per  1,000  cubic 
feet. 

Appellant  has  enforced  the  rule  since  the  Ist  day  of 
October,  1897.  Appellee  has  fitted  up  and  plumbed  his 
house  for  the  use  of  said  natural  gas  and  his  stoves  and 
grates  are  fitted  with  the  necessary  and  proper  burners  for 
the  use  of  natural  gas  for  heating  purposes,  and  in  doing 
so  he  has  been  subjected  to  considerable  expense  and  his 
residence,  at  the  time  of  the  commencement  of  this  action, 
was  not  fitted  or  adapted  to  the  use  tf  any  other  fuel  or  gas 
for  heating  and  illuminating  purposes.     In  the  event  the 
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supply  of  gas  was  shut  off  and  he  was  deprived  of  the  use 
thereof  by  appellant,  he  would  be  required  to  remove  the 
burners  from  his  stoves  and  grates  and  to  adapt  and  change 
his  house  at  considerable  expense  in  order  successfully  to 
use  other  fuel  for  heating  and  lighting  purposes  and  he  and 
his  family  would  thereby  be  liable  to  suffer  great  loss  and 
injury. 

It  is  disclosed  by  the  special  finding  that  at  the  time  ap* 
pellant  began  to  furnish  its  natural  gas  to  the  citizens  of  the 
city  of  Richmond,  there  was  located  within  that  city,  and 
ever  since  has  been,  an  incorporated  artificial  gas  company 
engaged  in  the  business  of  furnishing  artificial  gas  for  the 
lighting  of  dwellings,  stores,  shops  and  houses  generally  of 
the  citizens  of  the  city,  which  were  all  properly  adapted  for 
illuminating,  which  artificial  gas  company,  as  the  court 
finds,  is  now  and  for  many  years  last  past  has  been,  charg- 
ing and  receiving,  as  its  price  for  its  gas  so  furnished,  $1.50 
per  1,000  cubic  feet,  or  $1.20  in  the  event  the  bill  for  gas 
is  paid  within  ten  days  after  each  month's  gas  bill  has 
become  due.  Neither  the  articles  of  incorporation  of  the 
defendant  nor  the  ordinance,  under  which  it  obtained  its 
franchise  from  the  city,  specifies  or  indicates  the  manner 
or  purpose  for  which  natural  gas  was  to  be  supplied  to  con- 
sumers of  the  city  of  Richmond,  nor  was  any  price  fixed 
thereunder  for  which  natural  gas  should  be  furnished  to 
such  consumers.  The  only  place  in  the  ordinance  where 
the  use  of  natural  gas  supplied  by  appellant  is  referred  to 
is  contained  in  sections  one  and  nine  of  the  ordinance  as 
heretofore  set  out. 

On  the  foregoing  facts  the  court  stated  four  conclusions 
of  law,  of  which  the  fourth  is  as  follows :  "The  rule  pro- 
mulgated by  the  defendant,  on  the  1st  day  of  September, 
1897,  fixing  the  price  of  gas  to  consumers  at  twelve  and  one- 
half  cents  for  1,000  cubic  feet,  when  used  for  fuel  purposes 
only,  and  when  used  by  consumers  for  both  fuel  and  il- 
luminating purposes,  at  twenty  cents  per  1,000  cubic  feet 
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for  both  purposes,  unjustly  discriminates  against  those  con- 
sumers who  use  such  gas  for  both  purposes,  as  far  as  the  use 
of  such  gas  for  fuel  purposes  is  concerned,  and  can  not  be 
enforced  against  them  in  their  use  of  such  gas  for  such  pur- 
pose." 

This  last  conclusion  of  law  is  the  one  of  which  appellant 
more  especially  complains.  The  principal  contentions  of  its 
coimsel  are:  (1)  That  the  complaint  is  not  suflScient  on 
demurrer;  (2)  that  the  special  finding  of  facts  does  not 
warrant  the  fourth  conclusion;  (3)  that  the  evidence  does 
not  sustain  the  finding. 

It  is  insisted  that  appellant  had  the  lawful  right,  as  it 
did,  to  divide  its  domestic  consumers  into  two  classes  by  the 
rule  adopted  and  published  under  the  notice  given,  such 
classification  including  (1)  those  who  used  gas  under  the 
meter  system  for  fuel  only,  (2)  those  who  consumed  it 
under  the  same  system  for  both  heating  and  illuminating 
purposes.  It  is  contended  that  appellant  had  the  right  to 
exact  from  the  latter  class  a  greater  price  or  rate  per 
1,000  cubic  feet,  for  the  gas  consumed  for  such  purposes, 
than  was  charged  to  and  paid  by  consumers  constituting  the 
first  class.  Such  a  classification,  it  is  contended,  under  the 
circumstances  in  this  case,  is  not  an  unjust  or  unlawful 
discrimination  upon  the  part  of  appellant  in  fixing  the  price 
to  be  charged  for  the  gas  which  it  furnished,  for  the  reason 
that  the  classification  in  question  applied  alike,  under  sim- 
ilar circumstances  or  conditions,  to  all  of  the  consumers  of 
appellant's  gas. 

On  the  part  of  counsel  for  appellee  it  is  insisted:  (1) 
That  the  company  was  required  to  furnish  natural  gas  to 
consumers  not  only  for  fuel  but  also,  if  desired  by  th^n,  for 
illuminating  purposes.  (2)  That  a  discrimination,  imder 
the  rule  adopted,  whereby  one  domestic  consumer  was 
charged  twelve  and  one-half  cents  per  1,000  cubic  feet  for 
gas  used  for  fuel  only,  and  another  was  chained  twenty 
cents  for  the  same  amount,  solely  because  he  consumed  an 
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additional  quantity  for  light,  is  an  arbitrary,  and  unlawful 
discrimination. 

The  rule  of  the  common  law  so  universally  recognized 
and  enforced  declares  that  persons,  either  artificial  or  nat- 
ural, engaged  in  conducting  a  business  which  is  public  in 
its  character  or  nature  or  which  is  impressed  with  a  public 
interest,  can  not  arbitrarily  select  their  patrons,  but  must 
serve  impartially  or  on  equal  terras  and  at  reasonable  rates 
all  who  apply  for  service.  It  is  true  that  this  rule  can  not 
be  interpreted  as  requiring  absolute  uniformity  of  rates  or 
prices  nor  as  prohibiting,  under  any  and  all  circumstances, 
a  discrimination  by  performing  services  for  one  person  at 
a  price  or  rate  lower  than  that  exacted  of  others.  This  doc- 
trine is  more  frequently  enforced  in  respect  to  railroad 
companies  and  other  common  carriers,  and  while  the  latter 
can  not  arbitrarily  select  their  patrons,  still  they  are  not 
prohibited  from  undertaking  the  transportation  of  wares  or 
goods  of  one  patron  at  an  unreasonably  low  rate  or  from 
conferring  upon  him  other  practical  advantages  in  respect 
to  such  transportation  not  extended  to  his  competitors  or  to 
the  public  in  general. 

It  is  disclosed  that  the  ordinance  adopted  by  the  common 
council  of  the  city  of  Richmond  granted  to  appellant  the 
right  to  lay  its  pipes  and  mains  under  the  streets,  alleys,  and 
thoroughfares  of  that  city  ''for  the  supply  of  natural  gas  to 
said  city  and  the  citizens  thereof/'  (Our  italics.)  Appel- 
lant is  in  its  nature  a  public  corporation  and  the  business 
which  it  was  organized  to  carry  on,  by  virtue  of  the  statutes 
by  which  it  was  created,  is  impressed  with  a  public  interest, 
which  fact  was  recognized  by  the  legislature  when  it  con- 
ferred upon  it,  and  other  companies  of  like  character,  the 
right  of  eminent  domain.  Acts  1889,  p.  22,  §5103  Bums 
1894.  It  is  the  creature  of  the  law,  and  the  rights  and 
privileges  conferred  upon  it  by  the  State,  in  theory  at 
least,  were  granted  not  only  for  its  own  private  benefit,  but 
also  for  the  benefit  and  good  of  the  public,  and  in  accept- 
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ing  them  it  impliedly,  at  least,  agreed  to  carry  out  the  pur- 
poses or  objects  of  its  creation,  and  assumed  a  duty  or  obli- 
gation towards  the  public  which  it  will,  under  the  law,  be 
required  to  discharge.  State,  ex  reh,  v.  Portland  Natural 
Gas  Co.,  153  Ind.  483.  The  duty  which  corporations  like 
appellant  owe  to  the  public  has  been  repeatedly  stated  and 
declared  by  the  decisions  of  this  court,  Portland  Natural 
Gas,  etc.,  Co.  v.  State,  135  Ind.  54,  21  L.  R.  A.  639 ;  West- 
field  Gas,  etc.,  Co.  v.  Mendenhall,  142  Ind.  538 ;  Coy  v. 
Indianapolis  Gas  Co.,  146  Ind.  655,  36  L.  R.  A.  535 ; 
City  of  Rushville  v.  Kushville  Natural  Gas  Co.,  132  Ind. 
575,  15  L.  R.  A.  321 ;  Central  Union  Tel.  Co.  v.  Bradbury, 
106  Ind.  1  'yCentral  Union  Tel.  Co.  v.  Falley,  118  Ind. 
194;  State  v.  Portland  Natural  Gas  Co.,  153  Ind.  483. 

In  the  case  last  cited  the  appellee  therein  had  been 
granted  the  right  or  privilege  by  the  city  of  Portland  to  lay 
its  pipes  and  mains  under  the  public  streets  of  that  city  for 
the  purpose  of  supplying  the  inhabitants  thereof  with  nat- 
ural gas  for  light  and  fuel.  In  considering,  in  that  appeal, 
the  duty  of  a  gas  company  to  the  public,  we  said:  "Its 
duty  towards  the  citizens  of  the  city  of  Portland  and  their 
duty  towards  it  may  be  said  to  be  somewhat  reciprocal,  and 
any  dealings,  rules  or  regulations  between  it  and  them, 
which  do  not  secure  the  just  rights  of  both  parties,  can  not 
receive  the  approbation  of  a  court.  The  law,  among  other 
things,  exacted  of  appellee  the  duty  to  offer  and  supply  gas 
impartially  so  far  as  it  had  the  ability  or  capacity  to  do  so, 
to  all  persons  desiring  its  use  within  the  territory  to  which 
its  business  was  confined,  provided  always  such  persons 
made  the  necessary  arrangements  to  receive  it  and  complied 
with  the  company's  reasonable  regulations  and  conditions." 
(Citing  authorities.) 

Counsel  for  appellant  seemingly  contend  (1)  that  it  is  not 
shown  that  natural  gas  for  illuminating  purposes  is  of  less 
value  than  the  same  is  for  fuel,  or  that  such  gas,  when  used 
for  both  light  and  fuel,  is  not  reasonably  worth  twenty 
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cents  per  1,000  cubic  feet,  and,  hence,  it  is  asserted,  that  it 
does  not  appear  that  appellant,  under  this  rule,  has  unjustly 
or  injuriously  discriminated  against  appellee;  (2)  that  it  is 
not  disclosed  how  many  feet  of  gas  he  consumed  for  fuel 
and  how  much  for  light,  consequently,  it  is  insisted,  that  it 
can  not  be  claimed  that  there  has  been  any  discrimination 
so  far  as  he  is  concerned.  These  contentions,  in  our  opinion, 
are  not  impressed  with  merit.  Counsel  for  appellee  con- 
cedes, and  properly  so  we  think,  that  companies  engaged  in 
furnishing  gas  and  water,  etc.,  to  the  public  may  make 
classifications  in  respect  to  their  patrons  or  customers  and 
adopt  reasonable  rules  and  regulations  for  the  control  of 
such  classes,  but  that  the  classification  must  be  reasonable 
and  impartial,  and  not  arbitrary  or  of  an  unjust,  discrim- 
inating character  but  that  due  regard  must  be  had  to  the 
rights  of  the  citizens  of  the  town  or  city  depending  upon 
such  companies  for  their  supply  of  water  or  gas,  as  the  case 
may  be,  and  that  all  occupying  similar  or  like  positions  must 
be  treated  impartially.  Portland  Natural  Gas  Co.  v.  State, 
135  Ind.  54 ;  Coy  v.  Indianapolis  Gas  Co,,  146  Ind.  655 ; 
State  V.  Portland  Natural  Gas  Co.,  153  Ind.  483,  and  cases 
cited;  Haugen  v.  Albina  Light,  etc.,  Co.,  21  Ore.  411,  28 
Pac.  244;  Shepard  v.  Milwaukee  Gas  Light  Co.,  6  Wis. 
526;  Young  v.  City  of  Boston,  104  Mass.  95.  See  cases 
collected  in  note  to  City  of  Rushville  v.  Rushville  Natural 
Gas  Co.  (132  Ind.  575),  in  15  L.  R.  A.  321. 

Appellant,  during  the  nine  years  of  its  operation  and 
prior  to  the  adoption  of  the  rule  in  dispute,  seems  to  have 
recognized  but  two  classes  of  consumers,  namely,  manufac- 
turers and  domestic.  To  the  latter  class  appellee  belonged. 
Por  a  period  of  about  four  years  and  over,  he,  along  with 
other  consumers,  used  appellant's  gas  both  for  fuel  and 
light,  the  amount  so  consumed  for  such  purposes  being  as- 
certained by  means  of  meters.  Of  this  fact  appellant  had 
full  knowledge  and  accepted  pay  for  the  gas  so  consumed  at 
the  rate  of  twelve  and  one-half  cents  per  1,000  cubic  feet. 
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In  1897,  as  shown,  it  adopted  the  rule  in  question  requiring 
its  patrons  who  used  gas  for  both  fuel  and  light  to  pay  the 
increased  price  of  twenty  cents  per  1,000  feet.  The  rate  or 
pjice  as  to  all  others  who  used  gas  for  fuel  only  remained, 
as  previously  fixed,  at  twelve  and  one-half  cents  per  1,000 
feet.  Under  this  rule  appellant  did  not  profess  to  have  any 
r^ard  or  consideration  for  the  amount  consumed  for  light. 
If  any  patron,  using  gas  for  heating  his  dwelling,  also  em- 
ployed one  jet  about  his  dwelling  whereby  a  small  amount 
of  natural  gas  was  consumed  each  month  for  light,  he  was 
amenable  and  subject  to  the  rule  in  like  manner  as  the  fuel 
consumer  would  be  who  use^  many  jets  about  his  premises 
for  illuminating  purposes.  The  amount  consumed  for  light 
does  not  seem  to  be  a  feature  of  any  importance  within  the 
meaning  of  the  rule  in  question.  Such  a  regulation,  under 
the  facts  in  this  case,  when  tested  by  the  principle  affirmed 
and  sustained  by  the  authorities,  must  certainly  be  held  un- 
reasonable, arbitrary  and  unjust.  That  this  is  so  is  evident 
we  think  without  further  comment. 

Counsel  for  appellant  refer  us  to  Philadelphia  Co,  v. 
Park  &  Brothers,  138  Pa.  St.  346,  22  Atl.  86.  The  hold- 
ing in  that  appeal,  however,  lends  no  support  to  their  con- 
tention upon  the  question  here  involved.  The  rule  there 
affirmed  was  to  the  eflFect  that  a  manufacturing  company 
supplied  by  a  gas  company  with  natural  gas  imder  a  con- 
tract that  it  was  to  be  used  for  fuel  only,  by  using  gas  from 
the  gas  mains  for  illuminating  purposes,  will  be  held  liable 
to  pay,  for  gas  consumed  for  such  latter  purpose,  the  rea- 
sonable value  thereof  at  the  usual  market  price. 

The  special  finding  in  the  case  at  bar  is  in  harmony  with 
and  supports  the  complaint  and  warrants  the  fourth  con- 
clusion of  law,  and  the  evidence  sustains  the  finding.  Under 
the  facts  appellee  established  a  case  which  entitled  him  to 
the  equitable  relief  demanded  and  secured  by  the  judgment 
of  the  lower  court.  None  of  appellant's  assignments  of 
error  is  sustained,  and  the  judgment  is  therefore  affirmed. 
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Taylor  st  al.  v,  Canada  y,  Receiveb. 

[No.  16,704.     Filed  June  e,  1900.     Rehearing  denied  ,Jan.  2,  1901.] 

Rbcbiyebs. — Authority  to  Sue. — Complaint. — In  an  action  by  a  re- 
ceiyer  to  enjoin  the  collection  of  certain  promiasory  notes,  the  com- 
plaint alleged  that  plaintiff  was  appointed  receiver  in  the  court 
where  the  suit  was  brought,  in  an  action  within  the  court's  juris- 
diction, and  that  in  the  order  of  his  appointment  was  commanded 
to  reduce  to  his  possession  all  the  property,  rights,  credits,  and 
choses  in  action,  and  as  such  receiver  to  prosecute  in  his  own  name 
all  aoticms  necessary  in  the  discharge  of  his  duties.  Held,  that  the 
complaint  exhibited  sufficient  authority  in  the  receiver  to  bring  the 
suit.    p.  67j^. 

TaiLL.— Special  Finding. — A  special  finding,  "  that  the  said  bank  was 
insolvent,  and  had  done  and  committed  acts  of  insolvency,"  is  not 
bad,  as  stating  a  conclusion  of  law.    p.  675. 

Afpsal. — Conclu9ions  of  Law. — Joint  Exertion.— A  joint  exception 
to  more  than  one  conclusion  of  law  is  not  available  on  appeal  if  any 
one  of  the  conclusions  is  correct,    pp.  676,  677. 

Same. — BiU  of  ExoeptUmB.^Time  Given  for  Filing  Beyond  Term. — 
£bcceptions  to  the  ruling  of  the  trial  court,  to  be  available  on  appeal, 
should  have  been  reduced  to  writing  and  filed  within  the  limits  of 
that  term,  imless  the  time  for  filing  was  extended  beyond  that  term 
by  special  leave  of  court,  which  fact  must  affirmatively  appear  from 
the  record,    p.  677. 

Sams. — Terme  of  Circuit  Cowrt.^  Judicial  JVbU'c6.— The  Supreme  Court 
takes  judicial  notice  of  the  terms  of  circuit  courts,    p.  678. 

Same.— Bi/Z  of  Exceptione.^When  Not  Filed  Within  Time  Granted  by 
Court. — ^Where  leave  was  gpranted  by  the  court  to  file  a  bill  of  ex- 
ceptions within  ninety  days  and  beyond  the  term,  a  bill  is  no  part 
of  the  record  unless  filed  within  the  time  gpranted.    p.  678. 

From  the  Randolph  Circuit  Court.     Affirmed. 

Theo.  Shockney,  John  Shochney,  J.  8.  Engle,  J.  J. 
Cheney,  J.  W.  Macy,  J.  P.  Ooodrich,  W.  O.  Parry  and 
E,  L.  Watson,  for  appellants. 

W.  A.  Thompson,  for  appellee. 

Hadley,  J. — This  action  is  to  enjoin  the  collection  of 
certain  promissory  notes  assigned  by  the  Citizens  Bank  of 
Union  City,  to  appellant  Taylor,  treasurer  of  Union  City, 
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in  alleged  violation  of  §2934  Bums  1894.  Trial,  finding 
and  judgment  for  the  plaintiff.  Separate  assignments  of 
error  call  in  question  the  suflSciency  of  the  complaint,  the 
correctness  of  the  conclusions  of  law,  and  the  action  of  the 
court  in  overruling  appellant's  several  motions  for  venire  de 
novo  and  for  a  new  trial.  . 

The  special  finding  discloses  the  following  facts:  The 
Citizens  Bank  of  Union  City  was  legally  organized  March 
27,  1893,  under  the  provisions  of  an  act  of  the  General 
Assembly  approved  February  7,  1873  (Acts  1873,  p.  21), 
as  a  bank  of  discount  and  deposit,  and  did  business  as  a 
bank  of  discount  and  deposit  from  the  date  of  its  organiza- 
tion to  the  6th  day  of  May,  1896,  when  its  doors  were  closed, 
and  the  appellee  was  thereafter  duly  appointed  and  quali- 
fied as  receiver  and  took  charge  of  its  assets  for  administra- 
tion. On  January  2,  1895,  appellant  Taylor  was  by  the 
city  council  appointed  treasurer  of  Union  City  to  succeed 
Kosser,  resigned,  and,  in  settlement  with  Kosser,  Taylor 
accepted  a  check  drawn  upon  the  Citizens  Bank  of  Union 
City  for  the  full  amount  due  the  city  from  the  retiring 
treasurer.  This  check  Taylor  deposited  with  the  Citizens 
Bank  and  opened  with  the  bank  a  general  account  in  the 
name  of  P.  A.  Taylor,  treasurer,  and,  from  time  to  time  up 
to  and  including  May  1,  1896,  deposited  with  the  bank  and 
had  placed  to  his  said  account  all  the  money  that  came  to 
his  hands  as  treasurer  of  the  city,  amounting  in  all  to 
$41,610.57,  and  against  which  deposits  he  from  time  to 
time  during  all  of  said  period  drew  checks  in  discharge  of 
the  liabilities  of  the  city,  and  which  were  paid  upon  pre- 
sentation, amounting  in  all  to  $32,184.95.  The  officers  and 
directors  of  the  bank  were  sureties  upon  Taylor's  official 
bond,  and  had  knowledge  that  the  money  Taylor  so  deposited 
with  the  bank  was  not  his  individual  money,  but  money 
belonging  to  the  city  of  Union  City.  All  the  money  so 
deposited  by  Taylor  was  intended  by  him  and  received  by 
the  bank  as  general  deposits  subject  to  check,  and  was 
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mingled  by  the  bank  with  its  own  funds  and  with  the  moneys 
of  other  general  depositors  and  used  by  the  bank  as  its 
own  money.  Taylor  at  no  time  loaned  any  part  of  the 
moneys  so  deposited  by  him  to  the  bank^  or  other  party. 
On  May  2,  1896,  there  was  owing  Taylor  from  the  bank 
a  balance  of  $8,416.36,  which  he  was  entitled  to  draw,  and 
on  that  day  Taylor  drew  and  presented  his  check  on  the 
bank  for  the  full  amount  of  the  city's  balance;  the  bank 
paid  no  money  on  the  check,  but,  in  lieu  thereof,  Cad- 
wallader,  as  president,  and  on  behalf  of  the  bank,  turned 
over  and  assigned  to  Taylor  promissory  notes  and  bills 
receivable^  after  the  same  had  been  indorsed  on  behalf 
of  the  bank  by  Edger,  cashier,  amounting  in  the  aggregate 
to  $8,426.18,  which  notes  were  assigned  by  the  bank  and 
accepted  by  Taylor  in  full  settlement  of  said  balance  due 
himself  and  the  city,  and  to  secure  and  make  Taylor  and 
the  city  safe  on  account  of  said  deposits  and  on  account 
of  the  indebtedness  of  the  bank  to  Taylor  as  a  depositor. 
Taylor  submitted  said  notes  to  one  McMahan,  who  was 
at  the  time  a  member  of  the  city  council  and  chairman  of 
the  finance  committee,  and  also  a  director  of  the  bank, 
for  examination,  and  afterwards,  on  May  4th,  Taylor  re- 
turned all  of  the  notes  to  the  bank  but  one,  and  received 
from  the  bank  other  notes  of  the  bank  indorsed  as  in  the 
first  instance  in  lieu  thereof  sufficient  to  cover  said  balance 
less  $1,000  cash  then  paid  on  account  of  said  balance. 
At  the  time  of  this  last  transaction  it  was  agreed  between 
the  bank  by  Cadwallader,  president,  and  Taylor  that  Taylor 
should  continue  to  draw  his  checks  upon  the  bank  for  the  cur- 
rent liabilities  of  the  city  and  that  such  checks  should  be 
paid,  and  as  fast  as  the  checks  thus  paid  should  equal  a  note 
or  notes  so  assigned  Taylor  should  return  such  note  or  notes 
to  the  bank.  The  indorsement  and  transfer  of  said  notes  and 
bills  by  said  bank  to  Taylor  was  accepted  by  Taylor  and 
made  by  the  bank  for  the  purpose  of  giving  Taylor,  as  treas- 
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urer  of  Union  City,  a  preference  over  the  other  creditors  of 
the  bank.  Before  any  of  said  notes  had  been  assigned  to 
Taylor  said  Citizens  Bank  was  insolvent  and  had  committed 
acta  of  insolvency,  which  insolvency  and  acts  of  insolvency 
were  well  known  to  the  officers  of  said  bank  before  the  trans- 
fer of  said  notes,  and  before  said  transfer  Taylor  had  good 
reason  to  believe  and  did  believe  said  bank  was  insolvent. 

It  is  insisted  that  the  complaint  does  not  sufficiently  ex- 
hibit authority  in  the  receiver  to  bring  this  suit.  It  is  al- 
leged in  the  complaint  that  appellee  was  duly  and  legally 
appointed  by  the  Randolph  Circuit  Court  receiver  of  the 
Citizens  Bank,  in  an  action  within  the  court's  jurisdiction, 
and  in  the  order  of  his  appointment  said  receiver  was  com- 
manded to  reduce  to  his  possession  all  the  property,  rights," 
credits,  and  choses  in  action  of  every  description,  and  as 
such  receiver  "to  bring,  maintain,  and  prosecute,  in  his  own 
individual  name  any  and  all  actions  necessary  in  the 
discharge  of  his  duties  as  such  receiver,  whenever  in  the 
judgment  of  said  receiver  it  might  be  necessary  to  bring 
and  prosecute  any  such  suit,  in  the  proper  discharge  of  his 
duties."  This  action  is  also  brought  by  the  receiver  in  the 
court  of  his  appointment. 

While  it  is  essential  to  the  sufficiency  of  the  complaint 
that  it  appear  by  clear  and  express  averment  that  the  re- 
ceiver was  authorized  by  the  court  to  bring  the  action,  we 
think  the  averments  before  us  are  sufficient.  Hatfield  v. 
Cummings,  152  Ind.  280;  Davis  v.  Talhut,  128  Ind.  222; 
High  on  Receivers,  §201. 

It  is  not  necessary  that  the  complaint  shall  show  that  the 
receiver  had  specific  authority  from  the  court  to  bring  this 
particular  action ;  it  is  good  if  it  is  shown  that  in  the  order 
of  appointment  authority  to  sue  was  sufficiently  broad  to 
authorize  the  receiver  to  institute  and  prosecute  such  suits 
as  become  necessary  and  proper  for  the  collection  of  the 
assets  and  for  obtaining  possession  of  the  property  over 
which  he  has  charge.  The  complaint  in  this  respect  is 
sufficient.    Beach  on  Receivers,  §651. 
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It  is  also  urged  that  the  complaint  is  insufficient  to  state 
a  cause  of  action  against  either  of  the  appellants.  The  com- 
plaint avers  substantially  the  same  facts  stated  in  the  special 
finding,  and  we  deem  it  sufficient. 

It  is  also  contended  by  both  appellants  that  the  special 
finding  is  bad  because  it  states  conclusions  and  not  ultimate 
facts,  the  chief  complaint  being  made  of  finding  thirty-five, 
wherein  it  is  stated  '^that  the  said  Citizens  Bank  was  in- 
solvent and  had  done  and  committed  acts  of  insolvency" 
before  its  assignment  of  the  notes  to  appellant  Taylor.  It 
is  affirmed  that  ^^nowhere  in  the  special  finding  does  the 
court  assert  any  fact  upon  which  the  court  could  be  war- 
ranted in  the  conclusion  that  the  bank  was  insolvent"  and 
again,  "What  act  of  said  bank,  as  shown  by  the  special 
finding  of  facts,  *  ♦  *  discloses  that  the  bank  ever 
committed  an  act  of  insolvency  ?" 

The  office  of  a  special  finding  is  not  to  state  the  eviden- 
tiary facts,  that  is,  such  facts  as  prove  the  existence  of  the 
ultimate  or  inferential  facts.  Such  evidentiary  and  pro- 
bative facts  are  to  be  considered  by  the  court  in  determining 
the  existence  of  the  substantive  ultimate  facts,  but  their 
statement  in  a  special  finding  is  improper. 

The  validity  of  a  special  finding  and  of  a  special  verdict 
is  to  be  tested  by  the  same  rules.  It  is  said  in  Locke  v. 
Merchants  Nat.  Bank,  66  Ind.  353,  at  page  362 :  "It  has 
often  been  decided  by  this  court  that  the  jury  should  not 
find  the  evidence,  but  the  facts ;  by  which  is  meant  the  in- 
ferential facts";  and  it  is  further  said  in  Louisville,  etc., 
R.  Co.  V.  Miller,  141  Ind.  633,  at  page  550:  "An  inferen- 
tial fact  is  an  inference  or  conclusion  from  the  evidentiary 
facts ;  it  is  an  inference  or  conclusion  from  evidence.  This 
being  true,  such  conclusions  are  not  conclusions  of  law, 
but  they  are  inferences  or  conclusions  of  fact.  It  is,  there- 
fore, not  necessary  to  set  out  or  return  the  evidence  from 
which  the  jury  draw  or  infer  such  facts.  Such  inferences 
or  conclusions,  being  matters  of  fact  purely,  and  as  the 
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jury  are  the  exclusive  judges  of  the  facts  they  alone  can 
determine  what  are  the  proper  and  legitimate  inferences  or 
conclusions  to  be  drawn  from  the  evidentiary  facts." 

Whether  the  bank  was  solvent  or  insolvent  and  had  or 
had  not  committed  acts  of  insolvency,  at  the  particular  time 
the  notes  were  transferred,  were  material  inquiries  and 
ultimate  facts  to  be  deduced  from  the  evidence  as  facts,  not 
as  conclusions  of  law. 

In  Bartholomew  v.  Pierson,  112  Ind.  430,  the  special 
finding  disclosed  that  a  married  woman  executed  a  note  and 
mortgage  **in  order  that  her  husband  might  obtain  the 
money,  which  he  did  receive  upon  the  check,  and  not  for 
the  purpose  of  obtaining  any  money  for  herself."  This 
finding  was  held  insufficient  for  failure  to  find  "the  ulti- 
mate fact,  as  a  fact,  that  appellee  [the  wife]  executed  the 
note  and  mortgage  as  surety  for  her  husband  only." 

The  finding  that  a  delivery  of  money  to  a  child  "was  an 
advancement"  is  the  finding  of  a  fact,  and  the  circumstances 
of  the  delivery  are  but  evidence,  and  improperly  incorpo- 
rated into  the  finding.  Whitcomb  v.  Smith,  123  Ind.  329, 
See,  also,  Relender  v.  State,  149  Ind.  283.  "Executed  the 
deed"  is  an  ultimate  f act^  and  the  details  are  out  of  place 
in  a  special  finding.  Smith  v.  Jam^^,  131  Ind.  131.  "The 
levy  continued  in  force'^  for  a  specified  time.  "The  levy" 
and  "continued  in  force"  are  inferential  facts,  and  not 
conclusions  of  law.    Scanlin  v.  Stewart,  138  Ind.  574. 

Further  objections  of  like  character  are  suggested  to 
other  findings,  but,  so  far  as  they  properly  arise  \mder  a 
motion  for  a  venire  de  novo  and  are  material  to  any  issue 
in  the  case,  we  deem  them  insufficient. 

There  are  eight  separate  conclusions  of  law  to  the  special 
finding.  The  exception  reserved  thereto  is  as  follows :  "To 
which  finding  and  conclusions  of  law  the  defendants  and 
each  of  said  defendants  separately  and  severally  excepted." 
This  exception  is  several  as  to  the  appellants  but  joint  as  to 
the  conclusions.    A  joint  exception  to  more  than  one  con- 
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elusion  must  fail  if  any  one  is  correct.  Saunders  v.  Mont- 
gomery^ 143  Ind.  185 ;  Earhart  v.  Farmers  Creamsry,  148 
Ind.  79 ;  Hatfield  v.  Cummings,  152  Ind.  537. 

There  is  no  contention  over  at  least  one  of  the  conclnsionSy 
and  this  leaves  no  question  for  consideration  under  the 
second  assignment  of  error.  Appellants  separately  assign 
numerous  reasons  for  a  new  trial,  calling  in  question  the 
sufficiency  of  the  evidence  to  support  the  special  finding  as 
a  whole  and  divers  specific  findings. 

Appellee  confronts  this  assignment  of  error  with  the 
proposition  that  the  evidence  is  not  properly  in  the  record. 
The  original  record  and  return  to  certiorari  shows  that  the 
cause  was  put  at  issue  and  the  special  finding  and  conclu- 
sions of  law  were  filed  on  the  13th  day  of  February,  the 
same  being  the  thirty-sixth  judicial  day  of  the  January 
term,  1897.  On  the  1st  day  of  March,  the  same  being  the 
first  judicial  day  of  the  March  term,  1897,  appellants  filed 
separate  motions  and  reasons  for  a  new  trial,  and  on  the 
20th  day  of  July,  the  same  being  the  one  hundred  twenty- 
second  judicial  day  of  the  March  term,  1897,  appellants' 
motions  for  a  new  trial  were  overruled,  and  final  judgment 
entered  upon  the  special  finding  and  conclusions  of  law. 
Exceptions  were  reserved  to  the  overruling  of  the  motions 
for  a  new  trial,  but  no  time  was  requested  or  given  by  the 
court  in  which  to  file  ^  bill  of  exceptions.  It  further  ap- 
pears that  October  19,  1897,  what  purports  to  be  a  bill  of 
exceptions  was  signed  by  the  judge  and  on  the  same  day 
filed  in  the  clerk's  office. 

The  ruling  upon  the  motions  for  a  new  trial  and  final 
judgment  upon  the  issues  were  made  upon  the  same  day 
and  recorded  in  the  same  entry  on  the  one  hundred  twenty- 
second  judicial  day  of  the  March  term,  1897,  and  imder 
the  statute,  §638  Bums  1894,  §626  Horner  1897,  and  de- 
cisions of  this  court,  all  exceptions  reserved,  to  be  available 
on  appeal,  should  have  been  reduced  to  writing  and  filed 
within  the  limits  of  that  term  unless  the  time  for  filing  was 
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extended  beyond  that  term  by  special  leave  of  court,  which 
fact  must  affirmatively  appear  from  the  record.  Hancher 
V.  Stephenson,  147  Ind.  498;  Minnick  v.  State^  154  Ind. 
379 ;  Ewbank's  Manual  §33 ;  Elliott's  App.  Proc.  §804. 

This  court  will  take  notice  that  the  19th  day  of  October, 
1897,  the  day  upon  which  the  bill  of  exceptions  was  filed, 
occurred,  not  within  the  limits  of  the  March,  but  of  the 
September  term,  1897,  and  the  record  nowhere  disclosing 
any  leave  of  court  to  file  such  bill  at  a  time  subsequent  to 
the  March  term,  it  must  be  held  as  forming  no  part  of  the 
record  and  as  presenting  no  question  in  this  appeal. 

We  find  no  available  error  in  the  record.  Judgment  af- 
firmed. 

Monks,  J.,  did  not  participate  in  this  decision. 

Petition  fob  Rehearing. 

Pee  Curiam. — Appellants  in  their  petition  for  a  rehear- 
ing eamestlv  complain  of  our  ruling  that  the  bill  of  excep- 
tions was  n^t  in  the  record.  The  ruling  was  placed  upon 
the  ground  that  ihe  bill  was  filed  at  a  time  subsequent  to  the 
adjournment  of  the  term  at  which  the  final  judgment  was 
rendered,  without  special  leave  of  court  extending  the  time 
for  filing  beyond  the  term.  Upon  reviewing  the  return  to 
the  writ  of  certiorari  we  find  that  leave  was  granted  to  one 
of  the  appellants,  the  city  of  Union  City,  to  file  its  bill  of 
exceptions  within  ninety  days.  The  record  shows  that  such 
leave  was  granted  July  20,  1897,  and  that  the  bill  was  filed 
October  .19,  1897,  which  filing  was  not  within  the  time 
granted,  and  the  bill  therefore  was  no  part  of  the  record. 
Petition  overruled. 
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Number  Four  Fidelity  Buildino  Ain>  Savings  Union 

V.  Smith. 

[No.  19,846.     FUad  Oct.  4,  1900.     Rehearing  denied  Jan.  11.  1901.] 

BuiLDnfo  AND  Loan  AaaooiATiOfis.^'Liquidatum.^Payment  of  In- 
staimenU  After  Ataociation  goes  into  Liquidation.^Rights  of  Bor- 
rowing Members,— Where  a  building  and  loan  association  abandons 
the  objects  for  which  it  was  organized  by  going  into  voluntary 
liquidation,  it  thereby  releases  its  borrowing  members  from  their 
obligations  to  continue  the  stipulated  monthly  payments  under  the 
contract,  and  where  a  member  continued  her  monthly  payments 
after  the  association  had  gone  into  liquidation  she  was  entitled  to 
have  the  whole  amount  of  the  instalments  paid  by  her  after  the  as- 
sociation went  into  liquidation,  including  the  sum  paid  as  dues,  ap- 
plied on  her  debt. 

From  the  Hamilton  Circuit  Court.     Affirmed. 

R,  W.  McBride  and  C.  8.  Denny,  for  appellant. 
8.  M.  Unger,  for  appellee. 

DowLiNo^  J. — The  appellant  was  a  building  and  loan 
association  organized  under  the  laws  of  this  State.  In  May, 
1899,  in  pursuance  of  a  resolution  of  its  board  of  directors, 
it  went  into  liquidation,  agreeably  to  the  provisions  of  the 
act  of  February  22,  1899.    Acts  1899,  p.  84. 

The  appellee  was  a  borrowing  member,  and  had  regularly 
paid  all  instalments  of  dues,  interest,  and  premium  up  to 
and  including  the  instalments  due  in  April,  1899.  She 
also  made  full  payments  of  interest,  premium,  and  dues  in 
May,  June,  July,  August,  and  September,  1899,  after  the 
association  had  gone  into  liquidation,  but  made  them  under 
protest.  She  claimed  that  by  going  into  voluntary  liquida- 
tion, the  association  had  abandoned  the  objects  for  which 
it  was  organized,  that  she  was  thereby  discharged  from  her 
contract  to  pay  her  debt  in  monthly  instalments  of  interest 
and  premium,  and  that  she  had  become  entitled  to  dis- 
charge the  balance  due  in  a  single  payment.  She  further 
asserted  that  the  several  sums  previously  paid  by  her,  on 
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account  of  interest  and  premium,  should  be  treated  as  par- 
tial payments  on  her  debt.  She  tendered  the  amount  of 
the  loan,  with  interest  at  six  per  cent,  per  annum  to  the  date 
of  such  tender,  after  making  such  deductions  on  account  of 
the  premium  and  interest  paid,  and  demanded  the  surrender 
of  her  note  and  the  cancelation  of  her  mortgage.  Her 
offer  being  refused,  she  brought  this  suit  to  quiet  her  title 
to  the  premises  mortgaged  by  her  to  secure  the  payment  of 
said  loan,  the  amount  admitted  to  be  due  upon  the  note  and 
tendered  to  the  appellant  being  paid  into  court.  There  was 
a  special  finding  of  the  facts,  and  the  conclusions  of  law 
stated  by  the  court  were  favorable  to  the  appellee.  These 
conclusions  are  assigned  for  error,  and  the  only  question  is 
whether  the  rule  adopted  was  the  correct  one. 

This  court  has  held  that  where  a  building  and  loan  asso- 
ciation becomes  insolvent  and  passes  into  the  hands  of  a 
receiver,  its  incapacity  to  perform  its  part  of  the  contract 
between  it  and  a  borrowing  member  relieves  the  member 
from  his  obligation  to  continue  the  stipulated  monthly  pay- 
ments under  the  agreement.  Whatever  the  member  has  to 
pay  is  to  be  paid  at  once,  and  in  a  single  sum.  The  amount 
is  to  be  determined,  not  from  the  abrogated  contract,  but 
from  the  equitable  principle  of  adjusting  the  losses  with 
equality  among  the  stockholders.  It  has  also  been  held  that 
in  such  cases  the  borrowing  member  should  be  charged  with 
the  amount  of  the  loan,  and  interest  thereon  at  six  per  cent, 
per  annum,  and  that  he  should  be  credited  with  the  several 
sums  paid  on  account  of  interest  and  premium  as  partial 
payments  upon  the  money  had  and  received,  leaving  noth- 
ing but  the  stock  payments  to  be  subjected  to  losses  and 
expenses.  Marion  Trust  Co.  v.  Trustees  Edwards  Lodge, 
etc,  153  Ind.  96;  Security  Savings  Assn.  v.  Elbert,  153 
Ind.  198;  Huter  v.  Union  Trust  Co.,  153  Ind.  204. 

It  is  said  in  Marion  Trust  Co,  v.  Trustees  Edwards 
Lodge,  supra,  that  "The  contract  between  the  parties  was 
that  appellee  should  pay  stated  sums  monthly,  (1)  for  dues 
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upon  stock,  (2)  for  interest  on  the  loan,  and  (3)  for  pre- 
mium for  the  loan,  and  that  the  association,  in  considera- 
tion of  these  payments,  should  never  call  upon  appel- 
lant to  repay  the  loan  in  lump,  but  that  the  mortgage  should 
be  released  when  the  payments  on  the  stock  together  with 
appellee's  proportionate  share  of  the  association's  profits 
from  interest,  premiums,  and  fines,  should  make  the  real 
value  of  the  stock  equal  its  face  value.''  Such  associations 
impliedly  agree  with  their  members  that  they  will  continue 
in  business  until  the  stock  issued  by  them  has  matured  ac- 
cording to  the  general  plan  upon  which  such  associations 
are  organized.  In  estimating  the  value  of  the  stock  as  an 
investment  on  the  one  hand,  and  the  probable  expense  of  the 
loan  on  the  other,  the  borrowing  member  has  the  right  to 
consider  and  rely  upon  the  probable  accumulations  and 
profits  to  arise  from  a  continuation  of  the  series  until  his 
stock  has  matured  according  to  the  terms  of  the  agreement, 
and  the  charter  of  the  corporation.  The  consequences  of  a 
winding  up  of  a  solvent  association  by  a  voluntary  liquida- 
tion are  quite  as  fatal  to  the  expected  advantages  of  the  in- 
vestment and  loan  as  if  the  business  of  the  corporation 
were  brought  to  a  standstill  by  insolvency.  A  loss  of  a  pro- 
portionate share  of  the  prospective  profits  by  the  borrowing 
member  is  the  necessary  result  of  a  final  suspension  of  the 
business  of  the  association.  By  going  into  voluntary  liqui- 
dation, the  corporation  abandons  the  objects  for  which  it 
was  organized,  and  the  effect  of  such  abandonment  is  to 
release  its  borrowing  members  from  their  obligations  to  con- 
tinue the  stipulated  monthly  payments  under  the  contract. 
Cook  V.  Kent,  105  Mass.  246 ;  Waverly,  etc,  Assn.  v.  Buck, 
64  Md.  338,  1  Atl.  561 ;  Endlich  on  Law  of  B.  and  Loan 
Assns.  (2nd  ed.)  §523. 

In  such  cases  the  obligation  to  pay  dues  on  the  stock 
ceases  altogether.  Endlich  on  Law  of  B.  &  Loan  Assns. 
(2nd  ed.)  §523 ;  Low  Street  Bldg.  Assn.  v.  Zucker,  48  Md. 
448. 
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The  appellee,  therefore,  was  entitled  to  have  the  whole 
amount  of  the  instalmentB  paid  by  her  after  the  corporation 
went  into  liquidation,  including  the  sum  paid  as  dues,  ap- 
plied on  her  debt. 

The  appellant  contends  that  when  a  member  becomes  a 
borrower,  the  association  performs  its  contract  to  him  as 
a  member  by  anticipating  the  maturity  of  his  stock,  and 
that  if  the  loan  is  of  the  full  par  value  of  the  stock  it  oper- 
ates as  a  complete  performance  by  the  association.  This, 
however,  is  not  the  view  the  courts  have  taken  of  the  scope 
and  legal  effect  of  the  agreement  between  the  borrowing 
member  and  the  corporation.  It  is  said  that,  "in  consider- 
ation of  these  undertakings  on  his  part  [the  borrower]  is 
entitled  to  the  privileges  of  a  member,  the  principal  of 
which  is  the  right  to  share  in  the  final  distribution  of  the 
fund  accumulated  by  the  corporation  from  the  payments 
made  by  himself  and  other  members."  Cook  v.  Kent,  105 
Mass.  246. 

Xo  question  as  to  the  constitutionality  of  the  act  of  Feb- 
ruary 22,  1899  (Acts  1899,  p.  84),  is  involved  in  this  case. 
It  is  unnecessary  to  decide  whether  the  effect  of  voluntary 
liquidation  like  that  of  insolvency  is  to  make  the  unpaid 
balance  of  the  loan  presently  due  and  payable.  The  appel- 
lee voluntarily  offered  to  pay  the  whole  of  her  debt  at  once, 
and  she  makes  no  objection  to  the  winding  up  and  dissolu- 
tion of  the  corporation  under  this  statute. 

We  find  no  error  in  the  record.    Judgment  affirmed. 


^5  flgg  Baldwin  v.  Heil  et  al. 

m    8ft       [No.  18»018.    FUed  Oct.  10,  1900.    Rehearing  denied  Jan.  34,  1901.] 

160  630  Av'PJLAIj  Am>  Eruoh.— Special  Finding.'-Condunoris  of  Law.— -A  con- 
elusion  of  law  erroneously  included  in  the  special  finding  of  facts 
will  be  disregarded  on  appeal,  p.  684- 
Ba'UE.— Special  Finding. --Assignment  of  Error. — ^A  epecification  of 
error  that  a  conclusion  of  law  was  erroneously  included  in  the  spe- 
cial finding  of  facts  presents  no  question  for  review,    p,  SSJ^ 
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Appeal  and  Ekror.— Special  Finding. --Aasignrnent  of  Errors, — 
Where  an  objectionable  statement  not  warranted  by  the  evidence  is 
included  in  the  special  finding  of  facts,  the  objection  thereto  shotdd 
be  first  presented  bj  a  motion  for  a  new  trial,    p.  S8J^. 

Speciajl  Finding. — Conclusion  of  JLau?.— The  insertion  in  the  special 
finding  of  facts  by  the  trial  court  in  an  action  on  a  note  that  the 
amount  due,  including  interest  and  attorney's  fees,  was  $500,  was 
not  objectionable  as  a  conclusion  of  law  included  in  the  finding  of 
facts,  since  such  statement  was  a  finding  of  fact,  and  not  a  conclu- 
sion of  law.    p.  684. 

Appeal  and  Erbob.— -ConcZiMtons  of  Law. — Joint  Exception. — Where 
the  exception  to  the  conclusions  of  law  is  made  jointly,  if  any  one 
of  them  is  correct  the  exception  must  fail  as  to  all.    pp.  684,  6^^- 

Husband  and  Wtfu.— Inchoate  Interest  of  Wife. — Deeds  -^Cansideror 
Hon, — The  surrender  by  a  wife  of  her  inchoate  interest  in  the  lands 
of  her  husband  constitutes  a  valuable  consideration  for  the  convey- 
ance to  her  of  other  property  by  way  of  compensation  for  the  inter- 
est so  surrendered  and  conveyed  by  her.    p.  690. 

Saue.— Conveyance  to  Wife  in  Lieu  of  her  Inchoate  Interest.— 
Fraudulent  Conveyances. — A  conveyance  of  real  estate  to  a  wife 
in  exchange  for  real  estate  owned  by  her  husband,  made  in 
lieu  of  her  inchoate  interest  therein,  will  not  be  set  aside,  at 
the  instance  of  creditors,  as  fraudulent,  where  it  was  shown  that 
the  land  owned  by  the  husband  was  worth  $9,820,  subject  to  a 
mortgage  debt  of  $4,500,  and  the  property  conveyed  to  the  wife  was 
of  the  value  of  $3,400.    p.  691. 

From  the  Newton  Circuit  Court.     Afjirmed. 

William  Cummings,  William  Darroch  and  D.  P.  Bald- 
win, for  appellant. 

F.  A.  Comparet,  Frank  Foltz,  0.  0.  Spitler  and  H.  B. 
Kurrie,  for  appellees. 

DowLiNG,  J. — Action  by  appellant  upon  two  promissory 
notes  executed  by  appellee  Daniel  Heil,  and  to  set  aside 
as  fraudulent  a  conveyance  of  land  made  to  the  wife  of 
said  appellee.  Trial  by  the  court ;  special  finding  of  facts, 
with  conclusions  of  law  thereon;  and,  after  divers  motions 
by  appellant,  judgment  against  Daniel  Heil  on  one  of  the 
notes,  and  in  favor  of  Elizabeth  Heil  upon  the  issue  as  to  the 
liability  of  the  land  to  the  judgment  recovered  by  the  ap- 
pellant.   No  question  upon  the  pleadings  is  presented.    The 
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object  of  the  various  motions  of  appellant  was  to  increase 
the  amount  of  his  judgment,  and  to  have  the  land  held  by 
Elizabeth  Heil,  or  some  part  of  it,  subjected  to  the  payment 
of  appellant's  claim.  These  motions  were  overruled.  On 
the  return  of  the  special  finding,  the  appellant  excepted  "to 
the  conclusions  of  facts  and  law  as  rendered  by  the  court." 
A  motion  for  a  new  trial  was  made  by  appellant,  but  the 
ruling  of  the  court  on  that  motion  is  not  assigned  for  error. 

The  first  error  attempted  to  be  assigned  is  in  these  words : 
"The  court  below  erred  in  inserting  in  its  first  conclusion 
of  fact,  the  following  conclusion  of  law,  viz.:  'that  the 
amount  due  Baldwin  at  that  time,  with  ten  per  cent,  interest 
and  attorney's  fees  was  $500.'  "  This  specification  of  error 
presents  no  question  for  review.  If  a  conclusion  of  law  is 
erroneously  included  in  a  special  finding  of  facts,  it  will  be 
disregarded  on  appeal.  Old  Nat.  Bank  v.  Heckman,  148 
Ind.  490,  612;  Craig  v.  Bennett,  146  Ind.  574;  Stalcup 
V.  Dixon^  136  Ind.  9. 

But  if  the  objectionable  statement  is  really  a  conclusion 
of  fact  not  warranted  by  the  evidence,  the  objection  thereto 
should  be  first  presented  by  a  motion  for  a  new  trial.  Mat- 
ters which  constitute  grounds  or  reasons  for  a  new  trial,  as 
a  general  rule,  cannot  be  independently  assigned  as  error. 
Tarkington  v.  Purvis,  128  Ind.  182,  9  L.  E.  A.  607;  El- 
liott's App.  Proc.  §347 ;  Ewbank's  Manual,  §134. 

The  finding  complained  of  must  be  regarded  as  a  finding 
of  fact,  and  not  a  conclusion  of  law.  The  balance  due  on 
the  notes  at  a  given  date  was  a  fact  depending  upon  the 
original  amount  of  the  notes,  the  rate  of  interest,  and  the 
sum  of  the  payments.  Whether  the  appellee,  Daniel  Heil, 
was  liable  to  pay  the  amount  found  due  was  a  conclusion  of 
law.  Braden,  Adm.,  v.  Lemmon^  127  Ind.  9;  Biddle  v. 
Pierce,  13  Ind.  App.  239. 

The  second,  third,  fourth,  and  fifth  errors  assigned  call 
in  question  the  correctness  of  the  four  conclusions  of  law 
upon  the  special  finding  of  facts.     The  exception  to  these 
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conclusions  was  taken  in  gross,  so  that  the  conclusions  can* 
not  be  assailed  in  detail.  If  any  one  of  them  is  correct,  the 
exception  must  fail  as  to  all.  We  are  of  the  opinion,  how- 
ever, that  all  the  conclusions  were  correct. 

The  facts  found  by  the  court  were  as  follows:  August 
29,  1876,  Daniel  Heil  and  Henry  Bartlett  executed  to  the 
appellant  a  note  for  $73.75,  due  in  sixty  days,  bearing  in- 
terest at  the  rate  of  ten  per  cent.,  and  providing  for  the 
payment  of  attorney's  fees;  January  30,  1877,  the  same 
parties  executed  to  the  appellant  another  note  for  $200, 
bearing  interest  at  the  rate  of  ten  per  cent.,  and  containing 
an  agreement  for  the  payment  of  attorney's  fees;  in  Feb- 
ruary, 1887,  Bartlett  having  before  that  died  insolvent, 
appellant  threatened  to  sue  Ileil,  and  put  the  two  notes  in 
the  hands  of  an  attorney  for  collection ;  Heil  thereupon  exe- 
cuted to  appellant,  in  settlement  of  his  claim,  three  notes, 
amounting  together  to  $600,  payable  at  one,  two,  and  three 
years,  bearing  eight  per  cent,  interest;  at  the  time  these 
three  notes  for  $600  were  given  to  appellant,  the  true 
amount  due  to  him  on  account  of  the  original  notes,  includ- 
ing interest  and  attorney's  fees,  was  $500  only ;  Heil,  there- 
after, that  is,  from  February,  1887,  paid  to  the  appellant 
interest  at  the  rate  of  eight  per  cent,  on  $600,  the  face  of 
said  three  notes,  until  February  15,  1896;  at  the  date  last 
named  Heil  took  up  the  three  notes,  and  executed  to  the 
appellant  the  note  for  $600  described  in  the  complaint. 
Heil  paid  the  interest  on  this  note  at  the  rate  of  eight  per 
cent,  up  to  March  12,  1897.  He  afterwards  executed  to 
appellant  the  note  for  $50,  set  out  in  the  complaint,  in  con- 
sideration of  the  unpaid  interest  on  the  $600  note,  and 
the  grant  of  additional  time  to  pay  the  same ;  the  two  notes 
have  never  been  paid,  excepting  $48  per  year  thereon  for 
the  period  of  eight  years;  the  sum  of  $65  is  a  reasonable 
attorney's  fee  for  collecting  the  notes  sued  on ;  in  October, 
1897,  the  appellee  Daniel  Heil  owned  233  acres  of  land  in 
Cass  coimty,  Indiana,  subject  to  a  mortgage  for  $4,500, 
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executed  by  him  and  his  wife,  and  co-appellee,  Elizabeth 
Heil,  to  the  Aetna  Life  Insurance  Company,  bearing  date 
about  December  25,  1896;  one  Charles  D.  Wilson,  being 
the  owner  of  the  two  pieces  of  real  estate  in  Kentland,  Indi- 
ana, described  in  the  complaint,  an  exchange  of  property 
was  agreed  upon  between  him  and  Daniel  Heil ;  in  the  ex- 
change, Heil's  land  in  Cass  county  was  valued  by  both  par- 
ties at  $44  per  acre,  but  its  real  value,  as  shown  by  the 
proof,  was  $40  per  acre,  or  $9,320 ;  the  Kentland  property 
was,  likewise,  valued  at  $4,750,  but  its  real  value  was 
$2,400,. and  no  more;  Wilson  agreed  to  assume  the  pay- 
ment of  the  mortgage  debt  of  $4,500,  and  the  accrued  in- 
terest, on  the  Cass  county  land,  and,  after  deducting  the 
amount  thereof  from  its  agreed  value  of  $44  per  acre,  he 
was  to  pay  the  difference,  about  $1,000,  to  Heil  in  money; 
at  the  time  of  this  transaction,  the  appellee  Daniel  Heil 
owed  $3,500  in  addition  to  the  $4,500  due  upon  the  mort- 
gage debt,  and  he  had  not  then,  nor  did  he  at  any  time  after- 
wards, have  suflScient  property,  real  or  personal,  to  pay  his 
debts ;  at  the  time  of  the  commencement  of  this  suit  he  had 
no  property  in  his  own  name  subject  to  execution ;  when  the 
exchange  of  property  took  place,  the  appellees,  Heil  and 
wife,  caused  the  deed  of  conveyance  for  the  Kentland  real 
estate  to  be  made  by  Wilson  to  the  appellee  Elizabeth  Heil, 
to  avoid  the  payment  of  a  claim  of  $4  per  acre,  held  by  one 
Winslow  for  his  services  in  effecting  the  exchange  of  said 
lands,  and  to  protect  the  appellee  Elizabeth  Heil  in  the 
enjoyment  of  the  Kentland  property;  the  appellee  Eliza- 
beth Heil  had  two  children  by  her  co-appellee,  Daniel  Heil ; 
she  received  the  conveyance  of  the  Kentland  real  estate  for 
the  purpose  of  defeating  the  claim  of  Winslow,  to  secure 
her  rights  as  the  wife  of  her  co-appellee,  and  to  save  it  from 
the  creditors  of  her  husband ;  at  the  time  the  appellee  Eliza- 
beth Heil  received  the  deed  for  the  Kentland  property,  she 
released  her  inchoate  rights  as  the  wife  of  Daniel  Heil 
in  the  Cass  county  land ;  the  value  of  the  Cass  county  land 
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was  $40  per  acre ;  the  value  of  the  Kentland  property  was 
$2,400,  one  parcel  'thereof,  called  the  dairy,  being  worth 
$1,200,  and  the  other,  called  the  store,  $1,200;  after  the 
exchange  of  the  Cass  county  lands  for  the  Kentland  prop- 
erty the  appellee  Daniel  Heil  owned  personal  property  of 
the  value  of  about  $2,000;  at  the  request  of  her  husband, 
Elizabeth  Heil  executed  a  deed  for  the  property  in  Kentr 
land,  called  the  store,  to  one  Peter  Heil  to  secure  an  allied 
debt  of  her  husband  but  the  deed  was  void  because  Daniel 
Heil  did  not  join  in  it;  after  the  exchange  of  lands  with 
Wilson,  Daniel  Heil  mortgaged  all  of  his  personal  property 
to  his  brother  to  secure  a  pretended  debt  of  $1,600,  for  the 
purpose  of  hindering  and  delaying  his,  Daniel  Hell's,  cred- 
itors. 

Upon  the  foregoing  facts,  the  court  stated  the  following 
conclusions  of  law : 

"(1)  That  Daniel  Heil  is  indebted  to  the  plaintiff, 
Daniel  P.  Baldwin,  in  the  sum  of  $380,  without  relief 
from  valuation  or  appraisement  laws,  and  that  a  reasonable 
fee  to  collect  the  same  is  $65,  for  which  total  sum  of  $446 
he  is  entitled  to  a  judgment  without  relief  from  valuation 
or  appraisement  laws;  (2)  that  the  $50  note,  being  given 
for  interest,  and  merged  in  the  judgment,  there  is  no  neces- 
sity for  reforming  the  same ;  (3)  that  the  conveyance  of  the 
Kentland  real  estate  to  Elizabeth  Heil,  to  wit,  the  south 
twenty-one  feet  of  lots  one,  two,  and  three,  in  block  thir- 
teen, of  the  original  plat  of  the  town  of  Kentland,  and  out 
lot  twenty-three,  in  McCuUoch's  addition  to  the  town  of 
Kentland,  was  made  in  good  faith  by  Wilson  and  wife  to 
Elizabeth  Heil,  and  received  by  her  with  the  intent  to  se- 
cure herself  in  her  right  as  wife.  That  Daniel  Heil  caused 
said  deed  to  be  executed  and  received  by  Elizabeth  Heil  to 
prevent  his  creditors  from  recovering  two-thirds  of  the 
same  from  his  wife;  (4)  that  judgment  for  the  costs  go 
against  the  defendant,  Daniel  Heil,  and  in  favor  of  the  de- 
fendant, Elizabeth  Heil." 
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Among  the  defenses  set  up  by  the  appellee  Daniel  Heil 
were  want  of  consideration,  and  usury.  •  As  the  court  found 
that  in  February,  1887,  when  the  three  notes  amounting  to 
$600  were  executed,  only  $500  was  due,  and  that  eight 
per  cent,  was  charged  and  paid  on  this  fictitious  basis  for 
eight  years ;  and  as  it  further  found  that  the  fictitious  prin- 
cipal of  $600  was  carried  forward  into  the  note  executed 
February  15,  1896,  and  interest  for  one  year  at  eight  per 
cent,  was  charged  and  paid  on  it,  the  defense  of  usury  was 
made  out,  and  the  appellant  was  entitled  to  receive  interest 
at  the  rate  of  six  per  cent,  only,  calculated  upon  a  principal 
of  $500,  and  subject,  each  year,  for  nine  years,  to  a  credit 
of  $48.  The  amount  really  due  the  appellant,  on  account  of 
principal  and  interest  at  the  time  of  the  trial,  was  $341.84, 
to  which  the  attorney's  fee  of  $65  is  to  be  added,  making  a 
total  of  $406.84.  The  amount  found  to  be  due  and  allowed 
by  the  court  to  the  appellant  was  $445  or  $38.16  in  excess 
of  the  correct  sum. 

No  question  is  raised  by  the  appellant  as  to  the  correct- 
ness of  the  second  conclusion  of  law,  but  an  attempt  is  made 
to  avoid  the  consequences  of  the  admission  by  the  suggestion 
that  the  conclusion  was  immaterial.  The  complaint,  un- 
necessarily, sought  the  reformation  of  the  note  referred  to 
in  the  second  conclusion  in  a  particular  which  was  unim- 
portant, and  the  conclusion  of  the  court  that  such  reforma- 
tion was  unnecessary  was  proper.  We  are  not  prepared  to 
say  that  where  there  are  several  conclusions  of  law,  and  an 
exception  is  taken  to  them  in  gross,  the  immateriality  of  one 
or  more  of  the  conclusions,  if  otherwise  correctly  stated, 
would  relieve  the  party  excepting  from  the  consequences  of 
his  failure  to  except  to  each  conclusion  separately ;  but  this 
question  is  not  important  in  the  present  case,  and  we  do  not 
decide  it. 

The  third  conclusion  involves  the  question  of  the  validity 
of  the  conveyance  by  Wilson  to  Mrs.  Heil  of  the  Kentland 
lots.    The  law  of  this  part  of  the  case  is  very  plain,  and  is 
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very  well  settled.  As  the  wife  of  her  co-appellee,  Daniel 
Ueil,  she  had  an  inchoate  interest  in  the  Cass  county  land 
of  which  her  husband  was  seized.  If  she  survived  him,  or, 
in  case  of  a  judicial  sale  of  the  lands  where  her  interest  was 
not  directed  by  the  judgment  to  be  sold,  or  barred  by  virtue 
of  the  sale,  her  inchoate  interest  would  become  absolute, 
and  vest  in  her.  §§2640,  2669  Bums  1894,  §§2483,  2508 
R.  S.  1881  and  Homer  1897. 

If  the  value  of  the  real  estate  of  her  husband  did  not  ex- 
ceed $10,000,  then,  either  upon  his  death,  or  upon  a  judicial 
sale,  she  would  take  one-third  in  fee  simple  of  all  lands  of 
which  her  husband  was  seized  at  any  time  during  coverture, 
in  the  conveyance  of  which  she  did  not  join.  While  Mrs. 
Heil's  interest  in  the  lands  was  contingent,  and  uncertain, 
yet  it  was  a  valuable  interest,  and  one  of  which  she  could 
not  be  devested  without  her  consent.  In  the  absence  of 
fraud,  she  had  the  right  to  fix  her  own  valuation  upon  it, 
and  to  stipulate,  in  the  exchange  of  the  real  estate,  that  her 
interests  should  be  protected  by  the  conveyance  to  her  of  a 
part  of  the  consideration  upon  which  the  Cass  county  lands 
were  transferred  to  Wilson.  Apparently,  the  transaction, 
between  Wilson  and  Daniel  Heil  was  advantageous  to  the 
latter.  Wilson  assumed  the  payment  of  the  mortgage  debt 
of  $4,500,  with  interest,  on  the  Cass  county  lands,  and  in 
addition  to  the  transfer  of  the  Kentland  lots  paid  to.  Heil 
$1,000  in  money.  The  court  found  that  the  value  of  the 
Cass  county  lands  was  $9,320,  and  the  value  of  the  Kent- 
land  lots  $2,400.  The  valuation  put  upoii  the  respective 
parcels  of  real  estate  in  the  exchange,  by  the  parties,  was 
immaterial  in  a  controversy  between  Mrs.  Ileil  and  a  cred- 
itor of  her  husband.  If  it  was  important  to  measure  the 
value  of  her  interest  in  the  lands,  such  measurement  was 
properly  made  upon  the  basis  of  their  real  value,  and  not 
upon  the  fictitious  and  exaggerated  estimate  adopted  by  the 
parties.  It  is  little  short  of  absurd  to  say  that  in  their  deal- 
ings with,  or  relations  to,  strangers,  the  parties  to  an  ex- 
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change  of  real  estate  are  bound  by  the  nominal  considera- 
tion set  out  in  the  deeds,  or  by  the  nominal  values  fixed 
upon  the  respective  parcels  of  land  for  the  purposes  of  the 
transaction. 

The  court  found  as  a  fact  that  Heil  and  his  wife  "caused 
the  deed  of  the  Kentland  property  to  be  made  to  the  wife 
to  avoid  the  payment  of  a  claim  of  one  Winslow  for  a  com- 
mission of  $4  per  acre,  claimed  by  him  for  making  the  ex- 
change, and  to  protect  the  said  Elizabeth  in  the  enjoyment 
of  the  Kentland  property  against  Daniel  Heil's  creditors, 
she  having  two  children  by  him."  The  burden  was  upon 
the  appellant  to  show  that  the  conveyance  of  the  Kentland 
property  to  Mrs.  Heil  was  fraudulent,  and  that  he  was,  or 
might  be,  damaged  by  it.  On  a  voluntary  sale  or  exchange 
of  the  Cass  county  lands,  Daniel  Heil  being  insolvent,  the 
only  means,  or  certainly  the  most  natural  means,  by  whicli 
the  inchoate  interest  of  Mrs.  Heil  in  said  lands  could  be  pro- 
tected was  by  the  conveyance  or  delivery  to  her  of  a  part 
of  the  consideration  received  for  said  lands.  She  had  a 
legal  right  thus  to  secure  herself  against  her  husband's 
creditors.  In  no  other  way  could  her  rights  in  the  land  be 
so  easily  and  efiFectually  protected.  Had  the  Kentland  lots 
been  conveyed  to  Heil,  his  creditors  could  have  subjected 
two-thirds  of  such  real  estate  to  sale,  and  his  wife  would 
have  had  little  or  nothing  for  her  interest  in  the  Cass  coimty 
lands.  That  the  inchoate  interest  of  a  wife  in  the  lands  of 
her  husband,  in  the  conveyance  of  which  she  is  asked  by 
him  to  join,  constitutes  a  valuable  consideration  for  the  con- 
veyance by  him,  or  at  his  request,  to  her  of  other  property 
by  way  of  compensation  for  the  interests  so  surrendered  and 
conveyed  by  her,  has  been  recognized  by  this  court  in  many 
cases.  Sharts  v.  Holloway,  150  Ind.  403 ;  Ohio,  etc.,  Co.  v. 
Bevis,  18  Ind.  App.  17 ;  Worth  v.  Potion,  5  Ind.  App.  272 ; 
Merchant,  etc,  Assn.  v.  Scanlan,  144  Ind.  11 ;  Marmon  v. 
White,  151  Ind.  445 ;  Isgrigg  v.  Pauley,  148  Ind.  436. 

We  think,  therefore,  that  the  transfer  of  the  Kentland 
lots  to  the  appellee  Elizabeth  Heil  cannot  be  successfully 
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assailed  on  the  ground  of  fraud  perpetrated  upon  the  appel- 
lant. 

The  third  conclusion  of  law  is  correct  for  the  further 
reason  that  the  conveyance  of  the  Kentland  lots  to  the  ap- 
pellee Elizabeth  Ileil  did  not  harm  the  appellant.  Had  no 
exchange  of  real  estate  taken  place,  and  had  Heil  continued 
to  own  the  Cass  county  lands,  then,  on  a  sale  of  the  same  on 
execution  in  favor  of  appellant,  Mrs.  Heil,  as  against  him, 
would  have  been  entitled  to  receive  one-third  of  the  pro- 
ceeds of  such  sale,  and  the  appellant  would  have  been  en- 
titled to  no  part  of  such  proceeds  until  after  the  payment 
of  the  one-third  coming  to  the  wife,  and  of  all  liens  and  en- 
cumbrances on  the  property  prior  to  his  own.  Marmon  v. 
White,  151  Ind.  445;  Clements  v.  Davis,  ante,  624. 

Supposing  that  the  lands  sold  for  $9,320  (the  value 
found  by  the  court),  the  amount  of  the  mortgage  debt, 
$4,500  and  interest,  would  have  been  first  paid,  and  next, 
Mrs.  Heil  would  have  been  entitled  to  receive  $3,106.66,  or, 
$706.66  more  than  the  value  of  the  Kentland  lots,  as  stated 
in  the  finding. 

As  was  said  in  Marmon  v.  White,  151  Ind.  445,  454,  a 
case  closely  resembling  the  present  one,  "It  follows,  there- 
fore, that,  even  if  Rush  White  had  conveyed  said  real  estate 
with  the  fraudulent  intent  of  cheating  and  defrauding  his 
creditors,  of  which  intent  his  wife  had  knowledge,  and  the 
special  finding  had  so  stated,  appellant  would  not  have  been 
damaged  thereby,  and  would  not,  therefore,  have  been  en- 
titled to  any  relief  in  this  action.  Citizens  Bank  v.  Bolen, 
121  Ind.  301,  306,  307,  and  cases  cited;  Moss  v.  Jenkins, 
146  Ind.  589,  599." 

The  fourth  conclusion  of  law,  that  the  appellee  Elizabeth 
Heil  was  entitled  to  judgment  for  costs  was  a  necessary  con- 
sequence of  the  preceding  conclusions,  and  was  correct. 

What  haS  been  said  fully  disposes  of  all  the  points  made 
and  discussed  in  appellant's  briefs.  We  find  no  error. 
Judgment  aflSrmed. 
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Crawford  v.  The  State. 

[No.  19,211.    FUed  June  26,  1900.    Rehearing  denied  Jan.  29, 1901.] 

Appeal  and  Error. — Assignments  of  Error, — New  Trial. — ^Assign- 
ments of  error  which  are  causes  for  a  new  trial  present  no  question 
for  review  unless  first  presented  by  motion  for  new  trial    j>.  69S. 

Judicial  "Notice.— Deputy  Attomey-CfenercU. — Courts  will  not  take 
judicial  notice  of  the  official  character  of  the  deputies  or  assistants 
of  the  Attomey-Gtoneral.    p,  69J^, 

Criminal  Law. — Embezzlement  by  Justice  of  the  Peace,-— Indictment. 
— Demand  by  Attomey-OeneraJ.-^Deputy. — No  question  is  presented 
by  a  motion  to  quash  an  indictment  against  a  justice  of  the  peace 
for  failure  to  account  for  fines  received  by  him  because  of  an  allega- 
tion therein  that  the  demand  was  made  by  a  person  named  who  was 
Deputy  Attorney-General,  since  the  question  as  to  whether  the  per- 
son named  was  Deputy  Attorney-General  was  a  question  of  fact  to 
be  established  at  the  trial  of  the  cause,    p.  €9J^ 

Same. — Embezzlement  by  Justice  of  the  Peace, — Fines, — Indictment, — 
In  an  indictment  against  a  justice  of  the  peace  for  the  embezzle- 
ment of  fines  collected  by  him,  it  is  not  necessary  to  negative  the 
provision  of  the  statute  that  the  amount  of  fines  collected  by  him 
did  not  exceed  three  times  the  amount  he  would  be  entitled  to  as 
mileage  in  making  his  report,    pp.  695^  696. 

Appeal  and  Error.— Joint  Assignment, — Instructions, — ^A  joint  as- 
signment of  error  in  a  motion  for  a  new  trial  based  upon  the  action 
of  the  court  in  giving  a  certain  series  of  instructions,  or  refusing 
certain  instructions,  cannot  prevail,  unless  all  of  the  instructions 
given  were  erroneous,  or  all  of  those  refused  were  correct,    p.  696. 

Same. —  Misconduct  of  Jury. — Affldavits. — Record. — No  question  is 
presented  on  appeal  upon  an  assignment  in  a  motion  for  a  new  trial 
as  to  the  misconduct  of  a  juror,  where  the  affidavits  filed  in  support 
thereof  are  not  contained  in  the  bill  of  exceptions,    p.  696,  697. 

Officers. — Deputies.— Attorney -Oeneral, — Prosecution  of  Justice  of 
tJie  Peace  for  Embezzlement. — Demand  by  Deputy  Attomey-Oen- 
eral,--^  In  a  prosecution  against  a  justice  qf  the  peace  for  the  embez- 
zlement of  fines  collected  by  him  and  demanded  by  a  deputy  of  the 
the  Attomey-Oeneral,  defendant  cannot  question  the  right  of  the 
Attomey-Oeneral  to  have  two  deputies,  since  there  is  nothing  in 
the  law  creating  the  office  of  Attorney-General  and  prescribing  his 
duties  which  fixes  the  number  of  his  deputies,    pp.  697,  698. 

Evidbncb. — Justices  of  the  Peace. — Embezzlement,— '^hwe  in  a  pros- 
ecution against  a  justice  of  the  peace  for  the  embezzlement  of  fines 
collected  by  him  the  court  limited  the  investigation  of  the  dockets 
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of  the  justice  given  in  evidence  from  the  time  of  last  settlement 
mitil  the  date  of  the  demand  made  by  the  Attorney-General,  and 
counsel  for  State  read  a  list  of  cases  from  the  dockets  showing  fines 
assessed  and  paid  in  excess  of  the  amount  reported  by  such  justice, 
the  jury  was  warranted  in  considering  such  matter  as  evidence  in 
the  absence  of  any  objection  made  at  the  time  by  defendant. 
pp.  698,  699. 

Justices  of  the  Peace. — Embezzlement.  ^Failure  to  Account  for  Fines 
CMected.—Wh&re  the  Deputy  Attorney-Qeneral  examined  the  dock- 
ets of  a  justice  of  the  peace  and  failed  to  ascertain  the  correct  amount 
of  fines  collected  because  of  false  entries  made  by  such  justice,  such 
justice  was  as  much  guilty  of  embezzlement  in  failing  to  pay  over  the 
fines  in  excess  of  the  amounts  entered  on  his  docket  and  demanded 
by  the  Deputy  Attorney-General  as  if  he  has  refused  to  pay  over  the 
amounts  entered  on  the  docket  and  demanded,    pp.  699-701. 

Embezzlement. — Justices  of  the  Peace, — Fines  Collected. — Indictment. 
— Description  of  Money. — In  an  indictment  against  a  justice  of  the 
peace  for  the  embezzlement  of  fines  collected  by  him  it  was  suffi- 
cient to  describe  the  sum  embezzled  as  money,  simply,  without 
specifying  any  particular  coin,  note,  bill,  or  currency,   p,  701. 

From  the  Lake  Circuit  Court.     Affirmed. 

A.  F.  Knotts,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  J.  0.  Bowers,  Merrill 
Moares  and  C.  C.  Hadley,  for  State. 

Monks,  J. — The  appellant,  a  justice  of  the  peace  of 
Lake  county,  Indiana,  was  indicted  for  embezzlement  under 
§2020  Burns  1894,  §1943  R.  S.  1881  and  Homer  1897. 
The  indictment  was  in  four  counts  and  charged  the  embez- 
zlement of  fines  amounting  to  $500,  assessed  in  criminal 
prosecutions  and  received  and  held  by  appellant  by  virtue  of 
his  office  of  justice  of  the  peace.  Appellant  was  tried  and 
convicted  on  the  third  count,  the  other  counts  having  been 
quashed  by  the  court. 

The  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth, 
seventeenth  and  eighteenth  errors  assigned  are  causes  for  a 
new  trial,  and  such  assignments  of  error,  therefore,  present 
no  question  for  review  in  this  court.  Zimmerman  v. 
Gaumer,  162  Ind.  552 ;  Burnett  v.  Milnes,  148  Ind.  230, 
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It  is  claimed  that  the  said  third  count  is  bad  because; 
(1)  It  shows  that  the  demand  was  made  by  Charles  B. 
Lockhart,  Deputy  Attorney-General;  and  (2)  it  is  not  al- 
leged in  said  count  that  the  defendant  had  or  held^  on  the 
first  Monday  of  July,  1897,  more  than  three  times  the 
amount  he  would  receive  as  mileage  imder  §1516  Bums 
1894,  §1448  K.  S.  1881  and  Horner  1897. 

The  Attorney-General  in  person  or  by  his  deputies  and 
assistants  is  authorized  to  demand  and  recover  from  justices 
of  the  peace  fines  assessed  in  criminal  prosecutions  which 
they  have  received  and  hold  in  their  official  capacity  and 
have  failed  to  pay  over  to  the  county  treasurer  as  required  by 
§§1615,  1516  Bums  1894,  §§1447,  1448  R.  S.  1881  and 
Homer  1897. 

Courts  will  not  take  judicial  notice  of  the  official  charac- 
ter of  the  deputies  or  assistants  of  the  Attorney-General. 
1  Greenleaf  on  Ev.  §6 ;  17  Am.  &  Eng.  Ency.  of  Law  (2nd 
ed.)  919;  Slaughter  v.  Barnes,  3  Marshall  (Ky.)  412,  13 
Am.  Dec.  190,  and  note  p.  192.  No  question,  therefore,  of 
the  official  character  of  said  Lockhart,  when  he  made  the 
demand  alleged,  is  presented  by  the  motion  to  quash. 
Whether  or  not  he  was  Deputy  Attorney-General  as  alleged 
'  was  a  question  of  fact  to  be  established  at  the  trial  of  the 
cause. 

It  is  alleged  in  said  third  count  that  the  demand  was 
made  September  14,  1897,  for  the  money  collected  before 
July  5th,  the  first  Monday  in  July,  1897. 

It  is  provided  by  statute  that  "Each  justice  of  the  peace 
shall,  on  the  first  Monday  in  January,  and  on  the  first 
Monday  in  July  of  each  year,  make  a  report  to,  and  pay 
over  to,  the  county  treasurer  of  his  respective  coimty  all 
fines  collected  by  hijn  since  his  last  previous  report,  verify- 
ing such  report  by  oath:  Provided,  that  at  the  time  of 
making  such  report  the  amount  of  the  fines  collected  shall 
exceed  three  times  the  amount  that  he  would  be  entitled  to 
draw  from  tlje  county  as  mileage  in  making  such  report. 
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Where  the  amount  of  fines  collected  by  any  justice  of  the 
peace  does  not  exceed  three  times  the  amount  that  he  would 
be  entitled  to  as  mileage  in  making  such  report,  he  shall 
report  by  writing  to  the  treasurer  of  the  county  the  exact 
amount  of  fines  collected  by  him,  and  retain  the  same  until 
the  next  semiannual  settlement :  Provided,  that  at  the  ex- 
piration of  his  term  of  oflBce  he  shall  make  full  report,  and 
pay  over  to  the  treasurer  all  fines  collected  by  him  and  not 
heretofore  paid."  §§1515, 1516  Bums  1894,  §§1447, 1448 
R.  S.  1881  and  Homer  1897. 

It  is  the  duty  of  the  Attorney-General  under  §7692 
Bums  1894  (§9,  Acts  1889,  p.  126)  to  compel  the  payment 
by  justices  of  the  peace  of  all  fines  received  by  them  in  their 
official  capacity  which  they  have  failed,  neglected  or  re- 
fused to  pay  over  to  the  proper  county  treasurer,  as  required 
by  said  §§1515, 1516,  ^§1447, 1448,  supra.  State  v.  Denny, 
67  Ind.  148 ;  Carr  v.  State,  81  Ind.  342. ' 

Section  2020  Bums  1894,  §1943  R.  S.  1881  and  Homer 
1897,  provides  that  any  justice  of  the  peace  who  shall- 
fraudulently  fail  or  refuse,  at  any  time  during  the  term 
for  which  he  was  elected,  when  legally  requested  by  the 
proper  person  or  authority,  to  account  for,  deliver  and  pay 
over  to  such  person  all  moneys  that  may  come  into  his  hands 
by  virtue  of  his  office,  shall  be  deemed  guilty  of  embezzle- 
ment. 

It  will  be  observed  that  the  statute  requiring  the  semi- 
annual report  from  justices  of  the  peace,  provides  for  such 
report  and  for  the  paying  over  to  the  county  treasurer  of 
all  funds  collected  by  him  since  the  last  report.  The  ex- 
ception that  the  report  is  not  required  if  the  fines  collected 
shall  not  exceed  three  times  the  mileage  he  would  be  entitled 
to  draw  from  the  county,  is  not  so  incorporated  in  the  stat- 
ute as  to  become  a  part  of  the  enacting  clause  thereof,  §1515 
§1447,  supra. 

In  a  suit  by  the  Attorney-General,  on  the  official  bond  of 
appellant  as  justice  of  the  peace,  to  recover  said  fines,  it 
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would  not  be  necessary  to  negative  in  the  complaint  the  ex- 
ception mentioned  in  said  proviso  or  prove  it  at  the  trial, 
because  the  same  is  not  a  part  of  the  enacting  clause  and  is 
therefore  a  matter  of  defense.  Black  on  Interpretation  of 
Laws,  p.  272;  Sedgwick  on  Stat.  Const.  (2nd  ed.)  60; 
Trustees  of  First  Baptist  Church  v.  Uticaj  etc,  B.  Co.,  6 
Barb.  313  ;Vavasour  v.  Ormrod,  6  Barn.  &  Cress.  430. 

The  same  rule  prevails  in  criminal  pleading  in  this  State. 
Hewitt  V.  State,  121  Ind.  245,  246,  247,  and  cases  cited ; 
Mergentheim  v.  State,  107  Ind.  567 ;  State  v.  Maddox,  74 
Ind.  105 ;  State  v.  Stapp,  29  Iowa  551 ;  Gillett's  Crim.  Law, 
§132a;  1  Bishop's  Crim.  Proc.  §631  et  seq.j  Wharton's 
Crim.  PI.  &  Pr.  (9th  ed.)  §§238,  239. 

If  in  such  civil  action  by  the  Attomey-Gteneral  it  is  not 
necessary  to  negative  the  proviso,  it  is  evident  that  it  is  not 
necessary  to  negative  the  same  in  the  indictment  in  this 
case.  It  follows  that  the  court  did  not  err  in  overruling 
appellant's  motion  to  quash  the  third  count  of  the  indict- 
inent. 

It  is  assigned  as  a  cause  for  a  new  trial  that  the  court 
erred  in  giving  instructions  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11, 
13,  14,  16,  16,  17,  18  and  19.  To  render  this  cause  for  a 
new  trial  available  all  the  instructions  named  must  be 
erroneous.  Masterson  v.  State,  144  Ind.  240,  246  and  cases 
f3ited;  Conrad  v.  State,  144  Ind.  290,  297;  Lawrence  v. 
Van  Buskirh,  140  Ind.  481,  482. 

It  is  not  claimed  by  appellant  that  there  was  any  error 
in  giving  instructions  1,  6,  7,  8,  10,  11,  12,  13,  14,  15,  16, 
17  and  18.    Said  cause  for  a  new  trial  must  therefore  fail. 

The  assignment  of  the  court's  refusal  to  give  the  instruc- 
tions requested  by  appellant,  as  a  cause  for  a  new  trial,  was 
also  joint  as  to  all  instructions  refused.  As  it  is  not  claimed 
that  all  refused  were  correct,  for  the  same  reason  this  cause 
for  a  new  trial  presents  no  available  error.  Conrad  v. 
State,  144  Ind.  290,  297. 

Misconduct  of  a  juror  is  assigned  as  a  cause  for  a  niew 
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trial  but  as  the  affidavits  filed  in  support  thereof  are  not 
contained  in  a  bill  of  exceptions,  there  is  nothing  in  the 
record  to  sustain  the  same.  Siple  v.  State,  154  Ind.  647 ; 
Oraybeal  v.  State^  145  Ind.  623,  and  cases  cited;  Beed  v. 
Statcy  147  Ind.  41,  48. 

That  the  verdict  is  contrary  to  the  evidence,  and  that  the 
same  is  contrary  to  law  are  assigned  as  causes  for  a  new 
trial.  It  is  insisted  that  there  is  no  evidence  that  Charles 
B.  Lockhart  was  Deputy  Attorney-General  as  alleged  in  the 
indictment.  Said  Charles  B.  Lockhart  testified  at  the 
trial  in  substance  that  he  was  Deputy  Attorney-General  of 
the  State  of  Indiana  and  had  been  since  January  1,  1896 ; 
that  from  January  1,  1896,  until  the  trial  of  said  cause  he 
was  the  only  traveling  deputy  of  the  Attorney  General's 
office ;  that  he  was  acting  in  the  capacity  of  Deputy  Attorney- 
General  when  he  examined  the  dockets  of  appellant  and 
made  the  demand  alleged  in  the  indictment.  It  is  clear 
under  the  authorities  that  this  insistence  oi  appellant  can 
not  be  sustained.  1  Greenleaf  on  Ev.  (16th  ed.)  §563g;  1 
Phillips  on  Ev.  (4th  Am.  ed.)  592  and  notes,  (5th  Am.  ed.) 
489,  and  notes;  Wharton  on  Ev.  §164;  Wilcox  v.  Smith,  5 
Wend.  231 ;  Commonwealth  v.  McCue,  82  Mass.  226 ;  Com- 
monwealth V.  Kane,  108  Mass.  423. 

Appellant  contends  that  the  law  only*  provides  for  one 
Deputy  Attorney-General.  There  is  nothing  in  the  law, 
creating  the  office  of  Attorney-General  and  prescribing  his 
duties,  which  fixes  the  number  of  his  deputies.  His  right 
to  discharge  his  official  duties  by  deputy  is  recognized  by 
statute.  (§§7689,  7694  Bums  1894.)  And  it  is  pro- 
vided that  he^  shall  have  such  deputies  as  the  Governor, 
Secretary  and  Auditor  of  State  may  deem  necessary. 
§7696  Bums  1894,  §5671  K.  S.  1881  and  Horner  1897. 
The  salary  law  of  1895  (Acts  1895,  §6,  p.  320,  §6410 
Bums  Supp.  1897),  fixes  the  salaries  for  two  deputies  for 
the  Attorney-General.  The  General  Assembly  at  each  session 
since  1895  has  made  provision  for  the  payment  of  two  depu- 
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ties  for  the  Attorney-General.  Under  such  circumstances 
it  is  evident  that  appellant  can  not  in  this  case  question  the 
right  of  the  Attorney-General  to  have  two  deputies. 

Appellant  insists  that  the  evidence  discloses  that  he  paid 
over  to  Lockhart,  deputy  Attorney-General,  and  other  per- 
sons authorized  by  law  to  receive  the  same,  more  money 
than  he  received  for  fines  prior  to  the  first  Monday  in  July, 
1897.  Under  the  law  appellant  was  only  required  to  pay 
over  to  the  Deputy  Attorney-General,  in  September,  1897, 
when  the  demand  was  made,  fines  collected  by  him  prior  to 
the  first  Monday  in  July,  1897,  and  the  indictment  only 
charges  the  embezzlement  of  money  received  for  fines  prior 
to  that  date. 

The  evidence  shows  that  in  September,  1895,  Leach, 
Deputy  Attorney-General,  received  from  appellant,  a  jus- 
tice of  the  peace,  fines  collected  by  him  before  that  date; 
that  on  June  24,  1896,  appellant  reported  and  paid  over  to 
the  treasurer  o'f  Lake  county  fines  collected  by  him  before 
that  date  amounting  to  $83.05,  and  that  he  paid  over  to 
Lockhart,  Deputy  Attorney-General,  in  September,  1897, 
$88.83,  making  a  total  of  $171.88  since  the  settlement  with 
the  Deputy  Attorney-General  in  September,  1895.  The 
evidence  shows  that  appellant^  as  justice  of  the  peace,  since 
the  settlement  jn -September,  1895,  collected  fines  amount- 
ing to  much  more  than  $171.88.  Appellant  contends,  how- 
ever, that  the  evidence  does  not  show  that  fines  in  excess  of 
$171.88  were  collected  prior  to  the  first  Monday  in  July, 
1897.  It  appears  from  the  record  that  when  the  State  was 
giving  evidence  in  regard  to  the  fines  collected  by  appel- 
lant, he,  by  counsel,  objected  to  any  evidence  of  fines  re- 
ceived by  him  after  the  first  Monday  in  July,  1897,  which 
objection  was  sustained  and  the  court  ruled  that  the  State 
was  limited  to  evidence  of  fines  collected  by  appellant  after 
the  settlement  with  the  Deputy  Attorney-General  in  Sep- 
tember, 1895,  and  before  the  first  Monday  in  July,  1897. 
Appellant  by  counsel  suggested  that  they  could  go  over  the 
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dockets  more  rapidly  if  appellant  and  his  counsel  and  coun- 
sel for  the  State  "would  go  over  the  books  and  we  might 
agree  what  the  books  showed,  we  can  run  over  it  more  rap- 
idly." The  court  granted  said  request.  Afterwards  coun- 
sel for  the  State  stated  that  he  would  take  "the  cases  in  their 
order"  and,  without  objection  from  appellant,  read  a  list  of 
cases  showing  title  and  amount  of  fines  assessed  and  paid. 
The  date  of  the  assessment  of  the  fine  and  date  of  payment 
were  given  in  some  cases  and  in  some  they  were  not.  In  no 
case  did  the  evidence  show  that  the  fine  was  assessed  or  paid 
after  the  first  Monday  in  July,  1897.  If  any  of  said  fines 
were  paid  after  said  date,  appellant  should  have  objected 
to  the  same  for  that  reason,  but  no  objection.was  made  by 
appellant  to  said  evidence  or  any  part  of  it.  In  view  of  the 
ruling  of  the  court  and  what  was  said  by  court  and  counsel 
before  the  evidence  was  given,  the  jury  clearly  had  the  right 
to  consider  the  same  as  evidence  of  payments  made  to  ap- 
pellant prior  to  the  first  Monday  in  July,  1897.  Only  pay- 
ments of  fines  made  to  appellant  prior  to  that  date  were  ad- 
missible in  evidence,  and  the  court  had  so  held.  There  was 
evidence,  therefore,  which  warranted  the  jury  in  finding  that 
appellant,  as  a  justice  of  the  peace,  received  of  fines  prior  to 
July  5,  1897,  much  more  than  the  $171.88,  which  he  had 
paid  over  to  persons  authorized  to  receive  the  same. 

It  is  next  insisted  that  the  evidence  shows  that  Lockhart 
only  demanded  $88.83  of  appellant,  which  he  paid,  and  that 
therefore  there  was  no  embezzlement  under  §2020  Burns 
1894,  §1943  K.  S.  1881  and  Horner  1897.  It  appears 
from  the  evidence  that  Lockhart,  acting  as  Deputy  Attorney- 
General,  in  September^  1897,  examined  the  dockets  kept  by 
appellant  as  justice  of  the  peace,  and  made  a  list  of  the  fines 
collected  by  him  as  such  justice  of  the  peace  since  the  set- 
tlement made  with  appellant  by  Leach,  a  former  Deputy 
Attorney-General ;  that  the  amount  of  the  fines  so  listed  as 
collected  by  appellant,  after  giving  him  credit  with  the 
amount  of  $83.05  reported  and  paid  to  the  county  treasurer 


700  SUPEEME  COURT  OF  INDIANA, 

Crawford  v.  State. 

June  24,  1896,  was  $88.83 ;  that  Lockhart,  as  such  deputy, 
demanded  the  same  from  appellant  who  paid  over  on  such 
demand  $28.83,  and  Lockhart  informed  him  that  he  would 
return  in  about  two  weeks  when  he  must  pay  the  balance. 
Lockhart  afterwards  returned  and  appellant  paid  him  $60. 

The  evidence  shows,  however,  that  in  a  number  of  cases 
persons  were  fined  by  appellant  as  justice  of  the  peace^  and 
the  fines  and  costs  paid,  and  that  the  fines  entered  on  the 
docket  in  such  cases  were  for  much  smaller  sums  than  those 
assessed  and  collected.  In  one  case  the  fine  assessed  and 
paid  was  $20,  and  appellant  entered  judgment  on  his  docket 
in  said  case  for  a  fine  of  $1.  In  a  number  of  instances  fine§ 
were  assessed  at  $5,  and  $10  and  paid,  and  appellant  entered 
the  same  on  his  dockets  as  fines  for  only  $.25  and  $1. 

The  Deputy  Attorney-General  in  September,  1897,  made 
his  list  of  fines  collected  upon  the  basis  of  the  fines  as 
entered  upon  appellant's  dockets.  While  Lockhart,  as 
Deputy  Attorney-General,  made  demand  for  the  amount  of 
fines  collected  by  appellant,  as  shown  by  the  list  made  from 
appellant's  dockets,  yet  in  legal  effect  it  was  a  demand  for 
all  fines  collected  by  appellant  prior  to  the  first  Monday  in 
July,  1897 ;  and  it  was  the  duty  of  appellant  on  such  de- 
mand to  pay  over  to  the  Deputy  Attorney-General  all  fines 
collected  prior  to  said  date  and  not  paid  over  to  the  proper 
officer.  It  was  the  duty  of  the  Attorney-General  to  collect 
all  fines  received  by  appellant  prior  to  the  first  Monday  of 
July,  1897,  and  not  paid  over  to  the  proper  officer.  The 
Deputy  Attorney-General  examined  the  dockets  kept  by  ap- 
pellant, as  justice  of  the  peace,  for  the  purpose  of  ascer- 
taining the  amount  of  fines  received  by  appellant  prior  to 
that  date.  He  failed  to  ascertain  the  correct  amount 
because  of  false  entries  made  by  api>ellant,  as  justice  of  the 
peaxje,  in  his  dockets,  showing  fines  for  less  amounts  than 
were  assessed  and  collected  by  him  in  said  cases.  Appel- 
lant, in  failing  to  pay  over  on  said  demand  the  part  of  the 
fines  assessed  and  collected  by  him  in  excess  of  the  fines 
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entered  on  his  docket  as  assessed  and  paid  in  such  cases,  was 
as  much  guilty  of  embezzlement  under  the  statute  as  if  he 
had  refused  to  pay  over  the  $88.83  on  said  demand. 

Appellant  next  insists  that  the  verdict  is  contrary  to  law 
because  there  was  no  evidence  to  sustain  the  allegation  in 
the  indictment  that  the  kind  and  description  of  the  money 
embezzled  was  unknown  to  the  grand  jury.  The  money 
alleged  to  have  been  embezzled  by  appellant  is  described  as 
$500  which  "then  and  there  circulated  as  money  of  the 
United  States  of  America  and  then  and  there  of  the  value 
of  $500,  a  more  particular  description  of  which  money  is  to 
the  grand  jury  unknown  and  can  not  be  given."  It  was 
sufficient  to  describe  in  the  indictment  said  $500  as  money, 
simply  without  specifying  any  particular  coin,  note,  bill  or 
currency.  §1819  Burns  1894,  §1750  R.  S.  1881  and 
Horner  1897.  Taylor  v.  State,  130  Ind.  66 ;  Hammond  v. 
State,  121  Ind.  512 ;  Rains  v.  State,  137  Ind.  83. 

It  was  not  necessary  to  prove  the  value  of  the  money. 
McCaHy  v.  State,  127  Ind.  223. 

The  allegation  in  regard  to  a  more  particular  description 
of  the  money  being  unknown  to  the  grand  jury,  was  not 
necessary  to  the  sufficiency  of  the  indictment.  Tlie  money 
was  sufficiently  described  under  the  laws  of  the  State,  and 
the  fact  that  a  more  particular  description  was  unknown  to 
the  grand  jury  was  immaterial.  The  proof  of  said  allega- 
tion was  unnecessary.    Taylor  v.  State,  supra. 

Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed. 
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Labned  v.  Elliott  et  al. 

[No.  19.407.    Filed  July  10,  1900.] 

From  the  Marion  Cirouit  Court    Affirmed. 

J»  J,  M.  La  Folletie  and  W.  W.  Thornton,  for  appellant. 
W,  L.  Taylor,  Attomey-Qeneral,  Merrill  Moorea  and  C  C.  Hadleyj 
for  appellees. 

Per  Curiam. —If  the  laws  of  this  State  provide  for  the  election  of 
township  trustees  and  township  assessors  at  the  November  election, 
1900,  this  case  must  be  affirmed,  otherwise  it  must  be  reversed. 

An  act  of  the  legislature  approved  February  25,  1897  (Acts  1897,  p. 
04),  provides  that  the  time  of  holding  the  election  of  township  trustees 
and  assessors  shall  be  changed  from  the  general  election  in  November, 
1898,  to  the  general  election  in  November,  1900,  and  at  the  general 
election  every  fourth  year  thereafter,  and  that  said  trustees  and  as- 
sessors shall  qualify  and  enter  upon  the  discharge  of  the  duties  of 
their  respective  offices  at  the  expiration  of  ten  days  after  such  elec- 
tion. 

Appellant  insists,  however,  that  said  act  is  unconstitutional  and  void 
because  it  extended  the  terms  of  office  of  township  trustees  and  assess, 
ors  beyond  the  period  of  four  years,  in  violation  of  article  fifteen,  section 
two  of  the  Constitution  which  provides :  "  But  the  (General  Assembly 
shall  not  create  any  office  the  tenure  of  which  shall  be  longer  than 
four  years."  The  same  objection  was  urged  against  the  validity  of 
said  act  in  State  v.  Menattgh,  151  Ind.  260,  and  this  court  held  that 
said  act  was  not  in  violation  of  said  provision  of  the  Constitution. 
See,  also,  State  v.  Burke,  154  Ind.  645;  Scott  v.  State,  151  Ind.  556, 561 ; 
State  V.  Compaon,  84  Ore.  25,  54  Pac.  849. 

After  a  careful  consideration  of  the  question  involved,  we  adhere 
to  the  conclusion  reached  in  the  case  of  State  v.  Menaugh,  supra,  that 
said  act  of  1897  (Acts  1897,  p..  64),  is  constitutional,  and  that  township 
trustees  and  assessors  are  to  be  elected  at  the  November  election,  1900, 
and  enter  upon  the  discharge  of  the  duties  of  their  respective  offices 
as  provided  in  said  act. 

The  judgment  of  the  court  below  is,  therefore,  afl^imed. 
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BoABD  OF  Commissioners  of  Jasper  County  et  al. 

V.  Marion. 

[No.  18,865.    FUed  October  25, 1900.] 

From  the  Jasper  Circuit  Ck>art.    Reversed. 

W.  F.  Townsend,  A,  E.  Cfhizum,  C.  W.  Hanky  and  J.  J.  Hunt,  for 
appellants. 

F.  Foltz,  C.  O.  Spitler,  H.  R,  Kurrie,  E.  B.  SeXlen  and  W,  B.  Aus- 
tin, for  appellee. 

Bakxr,  C.  J. — Appellee  began  two  suits,  which  were  afterwards 
oonsolidated,  to  enjoin  payment  under  contracts  entered  into  between 
the  board  of  commissioners  of  Jasper  county  and  Fleener  and  Cama- 
han,  whereby  the  latter  were  to  search  for  and  report  to  the  county 
auditor  concealed,  omitted,  and  unassessed  taxable  property,  and  to 
receive  for  their  services  a  percentage  of  all  taxes  collected  through 
their  efforts.  The  errors  assigned  and  not  waived  question  the  action 
of  the  court  in  overruling  the  demurrers  to  the  complaints  and  the 
motion  for  a  new  trial. 

The  controlling  facts  are  the  same  as  those  in  Board  v.  Dickinson, 
153  Ind.  682,  and  upon  the  authority  of  that  case  th^  judgment  herein 
is  reversed  with  instructions  to  sustain  the  demurrers  to  each  para- 
graph of  complaint. 

Lane  v.  City  of  Crawfordsville. 

[No.  19,160.    Filed  November  14,  1900.] 

From  the  Montgomery  Circuit  Court.    Affirmed, 

H.  H.  Ristine  and  Harold  Taylor,  for  appellant. 
Charles  Johnston  and  W,  H.  Johnston,  for  appellee. 

Hadlet,  J. — Action  to  restrain  appellee  from  proceeding  with  the 
improvement  of  Plum  street  under  the  provisions  of  the  act  of  March 
8, 1889,  commonly  known  as  the  Barrett  law. 

The  material  facts  and  question  presented  in  this  case  are  similar  to 
the  facts  and  question  presented  in  Taylor  v.  City  of  Crawfordsville, 
ante,  480,  and  upon  the  authority  of  that  ctise  the  judgment  in  this  is 
afltaned. 
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Sellers  et  au  v.  Mutual  Home  and  Saydtos 

Association. 

[No.  18.851.    FUed  Deoember  13, 1000.] 

From  the  Marion  Superior  Court    Affirmed, 

D,  A.  Leach,  for  appellants. 

E.  E.  Stevenson,  for  appellee. 

Bakes,  J. — ^Appellants  brought  this  suit  to  compel  the  release  of  a 
building  and  loan  mortgage.  A  demurrer  was  sustained  to  the  com- 
plaint, and  that  ruling  is  assigned  as  error.  The  premium  was  a  fixed 
rate.  It  is  claimed  that  tiie  contract  is  usurious.  If  it  is  usurious, 
the  complaint  shows  sufficient  payments  to  discharge  the  imi^ed  obli- 
gation to  repay  the  money  received  of  the  association  with  six  per  cent, 
simple  interest.  If  the  contract  is  not  usurious,  it  has  not  been  satisfied . 
On  similar  facts,  the  questions  here  involved  were  decided  adversely 
to  api)ellants  in  International,  etc.,  Aetfn  v.  Wall,  158  Ind.  554;  and 
on  the  authority  of  that  case  the  judgment  is  affirmed. 


United  States  Savings  and  Loan  Company  v. 

Rider  et  al. 

[No.  18,854.    Filed  Nov.  28,  1900.    Rehearing  denied  Jan.  sio,  1901.] 

From  the  Delaware  Circuit  Court.    Revereed. 

James  Bingham  and  Jesse  Long,  for  appellant. 
RoUin  Wapver  and  A,  W,  Brady,  for  appellees. 

Hadley,  J. — Foreclosure  of  a  building  and  loan  mortgage.  The 
complaint  recites  that  the  plaintiff  is  engaged  in  doing  a  general  build- 
ing and  loan  business;  that  it  is  organized  under  the  statutes  of  the 
state  of  Minnesota  providing  for  the  organization  and  government  of 
building  and  loan  associations,  which  statutes  are  set  forth  in  full, 
went  into  force  June  1,  1891,  and  are  the  same  in  general  effect  as 
the  statutes  of  Indiana  now  in  force  relating  to  similar  associations. 
These  statutes,  among  other  things,  provide  that  *'the  directors  of 
such  association  shall  adopt  by-laws  for  its  government  and  therein 
describe  the  manner  in  which  its  business  shall  be  transacted";  that 
"any  premiums  for  loans  made  by  any  association  governed  by  this 
act  shall  not  be  considered  or  treated  as  interest,  nor  render  such  as- 
sociation amenable  to  the  laws  relating  to  usury'*;  that  "every  such 
association  shall  provide  in  its  by-laws  in  what  manner  applica- 
tions and  bids  for  loans  shall  be  received  and  who  shall  be  entitled  to 
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loans  thereunder  *  *  *  *  provided  that  the  provisions  of  this  sec- 
tion relating  to  bidding  for  loans  shall  not  apply  to  associations  which 
fix  the  rate  of  interest  and  premium  in  any  other  manner" ;  that  the 
plaintiff  had  done  all  the  things  required  of  it  as  a  foreign  corporation, 
by  the  act  of  June  6, 1852.  The  note  and  mortgage  in  suit,  parts  of 
the  complaint,  were  executed  January  2,  1898,  the  former  providing 
that  the  debt  should  be  canceled  by  the  payment  of  interest,  fines, 
and  the  monthly  instalments  stipulated.  By-laws  providing  for  fines 
for  the  non-payment  of  fixed  monthly  dues  on  stock,  for  the  manner 
of  making  loans,  and  prescribing  that  a  fixed  rate  of  interest  and  a 
premium  at  a  fixed  rate  per  annum  shall  be  paid  by  the  borrower 
monthly,  in  advance,  on  all  real  estate  loans,  were  aJleged  and  ex- 
hibited with  the  complaint. 

A  demurrer  to  the  complaint  having  been  overruled,  the  Riders  an- 
swered in  two  paragraphs:  (1)  A  general  denial,  and  (2)  '*to  all  that 
portion  of  plaintiff's  complaint  which  seeks  to  recover  interest  in  ex- 
cess of  the  rate  of  six  per  cent,  per  annum."  It  is  averred  that  on 
December  26, 1892,  the  Riders  entered  into  a  contract  with  the  plain- 
tiff, through  its  agent  in  Muncie,  Indiana,  by  which  the  plaintiff 
loaned  the  Riders  1600 ;  that  at  the  same  time  Margaret  Rider,  to  en- 
able her  to  obtain  the  loan,  and  for  no  other  purpose,  subscribed  for 
twelve  shares  of  stock  in  plaintiff  company,  and  executed  the  note 
and  mortgage  in  suit  whereby  they  acknowledge  themselves  indebted 
to  the  plaintiff  in  the  sum  of  $600,  and  bound  themselves  to  pay  the 
plaintiff  interest  on  the  same  at  the  rate  of  six  per  cent,  per  annum, 
payable  in  monthly  instalments,  and  also  the  further  monthly  sum  of 
13.60,  evasively  called  instalments  on  said  shares  of  stock,  but  which 
was  in  fact  only  an  additional  payment  of  interest,  and  the  further 
monthly  sum  of  93.60,  evasively  called  premium  on  the  sum  loaned, 
but  which  was  only  an  additional  payment  of  interest,  also  certain 
penalty  sums,  evasively  called  fines,  to  be  imposed  upon  defendants 
for  default  in  payment  of  interest,  premiums,  and  stock  instalments, 
as  they  severally  became  due,  which,  together  with  the  interest,  pre- 
miums, and  instalments  on  stock,  was  in  excess  of  eight  per  cent,  per 
annum,  in  violation  of  law,  and  usurious;  that  the  defendants  reside  in 
Muncie,  Delaware  county,  Indiana,  and  the  contract  was  made,  and 
the  real  estate  situate  in  said  county;  that  since  the  execution  of 
said  note  and  mortgage  the  defendants  have  paid  legal  interest  there- 
on |129,  and  under  the  pretended  and  evasive  names  of  instalments, 
premiums,  and  fines,  and,  in  excess  of  six  per  cent,  per  annum,  the 
sum  of  $827.  Prayer  that  all  sums  paid  by  them  as  instalments,  pre- 
miums and  fines,  and  all  sums  in  excess  of  six  per  cent,  per  annum 
be  declared  usurious,  and  that  the  same  be  recouped  from  any  amount 
that  may  be  found  due  the  plaintiff. 

Vol.  155—46 
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The  overmlizig  oi  pUuntiff's  deainzrer  is  challenged  bj  the  assigii- 
ment  of  errors.  No  qtnstioB  is  prasmited  on  account  of  the  pJaintiff 
being  a  foreign  assooiafeion,  ^but  the  posatioD:  taken  by  appellees  is 
"that  the  contract  sought  to  be  enforced  in  this  action  is  usurious, 
and  could  not  have  been  made  by  either  a  foreign  or  a  domestio  build- 
ing and  loan  company."  It  is  said  that  the  feature  of  the  contract  in- 
▼olvred  which  distingunhes  it  irom  the  authorized  building  and  loan 
ocmtract,  and  makes  it  usurious,  is  that  the  premium  is  fixed  by  con- 
tract at  an  annual  per  oenhtm^  payable  monthly,  whereas  in  author- 
ized building  and  loan  contracts  the  premium  must  be  determined  in 
gross  by  oompetitiTe  bidding  for  the  loan.  Since  the  filing  of  the  briefs 
in  this  case,  the  question  here  propounded  has  been  decided  by  this 
court  in  International  Building,  etc.,  Asan,  v.  WaU,  15ft  Ind.  564^  ad- 
versely to  appellees'  oonientioa.»  and  upon  the  authority  of  that  case 
the  demurrer  to  the  second  paxagmph  of  answer  sbotdd  have  been 
sustained.    See,  also,  Seeurity,  ete>,  Asan.  ▼.  Elbert,  153  Ind.  198. 

Judgment  reTorsed,  with  instmotions  to  sustain  the  dennuxer  to 
second  paragraph  of  answer. 
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ABATElCEirr— 

Juriadiction. — Waiver, — Objeotion  to  the  jurisdiction  of  the  court 
over  the  person  of  the  defendant  is  waived,  where  the  plea  in  abate- 
ment on  that  ground  is  filed  after  a  full  appearance,  and  a  plea  in 
bar  is  filed.  Eel  River  R.  Co.  v.  State,  ex  ret.,  433. 

ACTION— Under  §13  of  the  act  of  March  2,  1891,  for  the  wrongful 
death  of  mine  employe,  see  Mines  and  Minsrals,  2;  Maute  Coal 
Co.  V.  Parteriheimer,  Adm,,  100. 

ADVBBSB  P088BSSI0N— By  railroad  compsny,  of  streets  of  a  city, 
see  Railroads,  5 ;  Town  of  New  Castle  v.  Lake  Erie,  etc.,  JR. 
Co.,  18. 

1.  Railroads. — Highways. — A  railroad  is  not  a  public  highway  in 
the  sense  that  lands  acquired  by  the  company  for  right  of  way  or 
station  purposes  cannot  be  taken  from  it  by  adverse  possession. 

Pittsburgh,  etc.,  R.  Co.  v  Sttckley,  312. 

2.  Claim  of  Ownerhhip.^ Evidence. — It  was  shown  in  an  action  in 
ejectment  that  plaintiff  and  her  grantors  built  and  maintained  a 
fence  on  whr.t  taey  believed  to  be  the  true  line  of  a  lot,  which  in- 
oli'^eu  a  scrip  of  land  belonging  to  defendant,  and  built  a  house  with 
lelerence  to  such  fence,  and  occupied  the  same  for  twenty-five 
years,  treating  the  fence  as  the  true  boundary  line.  Held,  that  the 
evidence  warranted  the  finding  that  plaintiff  and  her  grantors 
claimed  to  own  the  land  to  the  fence  constructed  by  them.  Ih. 

8.  Claim  of  Ownership. — Evidence. — In  an  action  in  ejectment  the 
agreed  statement  of  facts  showed  that  M.,  the  owner  of  certain 
r^  estate,  conveyed  a  portion  thereof  to  defendant  railroad  com- 
pany, and  that  a  part  of  such  land  was  fenced  in  and  used  by 
plaintiff  and  her  grantors  who  had  been  owners  and  in  possession 
of  an  adjoining  lot  for  twenty-five  years,  through  a  conveyance 
thereof  from  M.,  and  that  plaintiff  and  her  grantees,  believing 
that  the  line  of  said  lot  was  several  feet  south  of  the  true  line, 
built  a  fence  which  extended  the  east  line  of  said  lot  eighteen  and 
one-half  feet  and  the  west  line  thirteen  feet  onto  said  strip  so  con- 
veyed  to  the  railway  company,  treating  and  believing  the  location 
of  said  fence  to  be  the  true  line,  and  have  had  that  much  of  said 
strip  so  fenced  in,  and  have  continuously  used  and  occupied  the 
same  for  more  than  twenty  years  last  past  next  before  the  com- 
mencement of  the  action.  Held,  that  the  court  was  justified  in 
finding  that  the  deed  from  M.  was  made  twenty-five  years  before 
the  action  was  commenced,  and  that  plaintiff  and  her  grantors 
other  than  M.  built  and  maintained  the  fence.  lb, 

APPEAL  AND  EBBOIU-An  assignment  of  error  by  the  State,  in  an 
impeachment  proceeding,  made  jointly  with  the  person  who  veri- 
fied the  accusation  presents  no  question  for  review.  See  Offiobrb, 
1;  InrePatkins,  17$. 
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When  action  of  court  in  sustaining  a  motion  for  judgment  will  not 
be  disturbed  on  appeal  because  of  defect  in  form  of  motion,  see 
Motions;  Hattaway  v.  Atlanta  Steel,  etc,  Co.,  607, 

Instructions  in  a  criminal  case  can  only  be  made  part  of  the  record 
by  a  bill  of  exceptions.    See  Criminal  Law,  16 ;  StiUweU  v.  State^ 

66$. 

As  to  mandamus  proceedings  to  compel  trial  judge  to  sign  bill  of 
exceptions,  see  Mandamttb,  8,  9;  State,  ex  reZ.,  v.  Cox,  69S, 

Denial  of  application  for  a  change  of  judge,  S3e  Trial,  8;  Ooodrich 
V.  Stangland,  £79. 

1.  Interlocutory  Orders.— Building  and  Loan  Associations. — Receiv- 
ers,— An  appeal  by  the  holders  of  paid  up  and  prepaid  stock  in  a 
building  ana  loan  association  will  not  lie  from  an  order  of  court 
directing  the  receiver  of  the  association,  on  his  petition  for  instruc- 
tions, to  take  proper  steps  to  recover  dividends  illegally  paid  to 
holders  of  such  stock.  Stewart  v.  Marion  Trust  Co.,  'Bee,  1?4. 

2.  Temporary  Restraining  Order. — Interlocutory  Order.  — Injunction. 
— Where  a  temporary  restraining  order  was  issued  restraining 
defendants  '  *  until  notice  of  an  application  for  a  temporary  in- 
junction can  be  given,  and  such  application  heard  and  deter- 
mined," providing  that  the  application  for  a  temporary  injunction 
would  be  heard  on  a  certain  day,  and  on  the  day  set  for  hearing 
the  application  was  continued  by  agreement  of  the  parties  untU 
the  first  day  of  the  next  term,  the  temporary  restraining  order 
to  continue  in  force  until  the  further  order  of  the  court,  the  order 
of  the  court,  upon  a  hearing  of  the  application  for  a  temporary 
injunction,  that  *'the  court  having  heara  the  motion  for  a  tempo- 
rary injunction,  etc.,  and  being  fully  advised  in  the  premises,  the 
application  of  the  said  plaintiff  for  a  temporary  injunction  herein 
is  now  refused  by  the  court,  and  the  prior  order  gpiunting  a  tempor- 
ary injunction  is  set  aside,  and  said  order  dissolved,"  amounts  to  an 
interlocutory  order  denying  a  temporary  injunction  and  vacating 
a  temporary  restraining  order  theretofore  issued. and  is  unappealable. 

Terre  Haute,  etc.,  R.  Co.  v.  St.  Joseph,  etc.,  R.  Co.,  S7, 

8.  Decedents'  Estates. — An  action  by  an  administrator  to  recover 
possession  of  the  assets  of  the  estate  is  not  an  action  growing  out  of 
the  settlement  of  the  estate  within  the  meaning  of  §§2600,  2610 
Bums  1894,  requiring  appeals  in  such  case^  to  be  perfected  within 
thirty  days,  but  belongs  to  the  general  class  of  actions,  and  is  gov- 
erned by  §645  Bums  1894  as  to  appeals.    Mark  v.  North,  Adm.,  676. 

4.  Term-time  Appeal  by  One  of  Several  Judgment  Defendants. — 
Bond  Does  Not  Inure  to  Benefit  of  Others. — Where  one  of  several 
judgment  defendants  took  an  appeal  in  term  time,  and  filed  bond 
conditioned  to  prosecute  the  appeal,  and  pay  all  costs  accruing 
against  him,  such  bond  did  not  inure  to  the  benefit  of  the  others. 

Ooodrich  V.  Stangland,  S79. 

6.  Parties. — Husband  and  Wife. — Where  in  a  suit  by  a  wife  to  re- 
cover one-third  of  the  proceeds  of  the  sale  of  land  owned  by  her 
husband,  sold  under  a  decree  of  foreclosure,  the  husband  filed  a 
cross-complaint  disclaiming  any  interest,  and  joined  with  her  tn 
an  appeal  from  a  judgment  on  demurrer  to  the  complaint,  it  was 
not  necessary  to  join  him  as  an  appellee,  no  judgment  being  ren- 
dered in  his  favor  against  her.  Clements  v.  Davis,  6£4. 
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6.  Appearance. — Parties. —Though  appellees'  appearance  will  op- 
erate as  a  waiver  of  notice  of  appeal,  it  will  not  cure  the  omission 
of  the  names  of  the  persons  who  ^ould  have  been  joined  as  appel- 
lants. Goodrich  v.  Stangland,  £79. 

7.  Parties. — Substitution. — Where  a  cause  was  reversed  on  ap- 
peal for  the  reason  that  the  right  of  action  was  vested  in  a  person 
other  than  appellee,  the  person  authorized  to  maintain  the  action 
in  the  court  below  cannot  be  substituted  as  a  party  during 
the  time  gpranted  for  filing  a  petition  for  a  rehearing  and  be  al- 
lowed to  occupy  the  same  position,  and  exercise  the  same  rights, 
as  though  he  had  been  originally  a  party  to  the  action. 

MatUe  Coal  Co.  v.  Partenheimer,  Adrn,,  100, 

8.  Assignment  of  Errors. — Parties. — Designation. — Rvles. — A  desig- 
nation of  the  parties  in  an  assignment  of  errors  by  the  initials  of 
their  Christian  names,  though  in  violation  of  rule  six  of  the  Su- 
preme Court,  will  not  render  the  assignment  fatally  defective, 
wjiere  such  designation  conforms  to  the  names  in  the  pleadings 
filed  by  the  parties  themselves.  Goodrich  v.  Stangland^  B79, 

9.  Special  Finding. — Assignment  of  Error. — A  specification  of  error 
that  a  conclusion  of  law  was  erroneously  included  in  the  special  find- 
ing of  facts  presents  no  question  for  review.    Baldwin  v.  iJeiZ,  682. 

10.  Special  Findings.— Assignment  of  Errors.— Where  an  objeo- 
tionable  statement  is  included  in  the  special  finding  of  facts  not  war- 
ranted by  the  evidence,  the  objection  thereto  should  be  first  pre- 
sented by  a  motion  for  a  new  trial.  lb. 

11.  Assignments  of  Error. — New  Trt'oZ.— Assignments  of  error  which 
are  causes  for  a  new  trial  present  no  question  for  review  unless  first 
presented  by  motion  for  new  trial.  Crawford  v.  State^  692. 

12.  Assignment  of  Error.— New  !ZViaZ.— Assignments  that  the  find- 
ing of  the  court  is  contrary  to  the  evidence,  and  contrary  to  law, 
are  not  subjects  of  independent  assignments  of  error,  but  are  causes 
for  a  new  trial,  and  must  be  presented  on  appeal  under  motion  for 
a  new  trial.  Hedrick  v.  Hall,  S71. 

13.  Assignment  of  Error. — New  Trial. — Alleged  error  of  court  in  re- 
fusing to  compel  a  witness  to  answer  a  question  is  not  the  subject 
of  an  independent  assignment  of  error,  but  must  first  be  presented 
by  motion  for  a  new  trial.  lb. 

14.  Assignment  of  Error.— "Where  defendants  demurred  separately 
to  a  cross-complaint,  and  the  record  shows  that  the  court  sustained 
"the  demurrer"  to  the  cross-complaint,  available  error  cannot  be 
predicated  on  such  ruling  if  the  cross-complaint  was  insufficient  as 
to  some  of  the  demurrants.  Troxel  v.  Thomas,  619. 

15.  Joint  Assignment  of  Error. — A  joint  assignment  of  error  based 
upon  the  action  of  the  court  in  overruling  a  motion  for  a  new  trial 
cannot  be  considered  on  appeal,  where  the  only  motion  for  a  new 
trial  appearing  in  the  record  was  the  sole  and  separate  motion  of  one 
of  the  appellants.  Myer  v.  Myer^  669, 

16.  Joint  Assignment  of  Errors.— An  assignment  of  errors  joined 
in  by  one  who  did  not  appear  in  the  court  below,  and  who  took 
no  exception  to  any  action  or  ruling  of  the  court,  is  insufficient. 

Crist  V.  Wayne,  etc.,  Assn.,  260. 

17.  Joint  Assignment  of  Error. — A  joint  assignment  of  errors  to  the 
conclusions  of  law  presents  no  question  for  review,  where  each  ap- 
pellant separately  excepted  to  each  conclusion  of  law. 

Doty  V.  Patterson,  60, 


710  INDEX. 

APPEAL  AND  EBJtOB— Continued. 

18.  Joint  Aasignment. — Where  on  appeal  from  a  judgment  against 
certain  city  officers  £or  damages  for  removing  electric  light  poles 
from  the  streets  of  the  city  the  evidence  established  the  defense  of 
justification  on  the  part  of  some  of  the  defendants  only,  the  judg- 
ment will  not  be  reversed  for  such  reason  on  a  joint  motion  on  the 
part  of  all  of  the  defendants  for  a  new  trial. 

Coverdale  v.  Edtvards,  37 J^ 

19.  Joint  Assignment. — Instnteiions. — A  joint  assignment  of  errors 
in  a  motion  for  a  new  trial  based  upon  the  action  of  the  court  in 
giving  a  certain  series  of  instructions,  or  refusing  certain  instruc- 
tions, cannot  prevail  unless  all  of  the  instructions  given  were 
erroneous,  or  sdl  of  those  refused  were  correct. 

Crawford  v.  State,  692. 

20.  Separate  Assignments  of  Error.  — Drains. —In  a  proceeding  for  the 
construction  of  a  drain,  under  §5655  et  seq.  Burns  1894,  the  rights  of 
each  party  remonstrating  must  be  separately  determined  by  the  jury, 
and  if  a  new  trial  is  desired  by  one  or  more  of  the  remonstrators, 
who  are  the  owners  of  separate  tracts  of  land,  a  separate  motion 
therefor  must  be  filed,  and,  upon  appeal  from  the  action  of  the 
court  in  overruling  such  motions  for  a  new  trial,  a  separate  assign- 
ment of  errors  should  be  filed  by  each  landowner. 

Yeoman  v.  Shaeffer,  308. 

21 .  BUI  of  Exceptions. — Time  Given  for  Filing  Beyond  Term. — Excep- 
tions to  the  ruling  of  the  trial  court,  to  be  available  on  appeal, 
should  have  been  reduced  to  writing  and  filed  within  the  limits  of 
that  term,  unless  the  time  for  filing  was  extended  beyond  that  term 
by  special  leave  of  court,  which  fact  must  affirmatively  appear  from 
the  record.  Taylor  v.  Canaday,  Bec.t  671. 

22.  Bill  of  Exceptions. — When  Not  Filed  Within  Time  Chanted  by 
Court. — Where  leave  was  granted  by  the  court  to  file  a  bill  of  ex- 
ceptions within  ninety  days  and  beyond  the  term,  a  bill  is  no  part 
of  the  record  imless  filed  within  the  time  granted.  lb. 

28.  Record. — Precipe. — Bill  of  Exceptions. — Certificate. — ^Where  the 
clerk  was  directed  by  precipe  to  prepare  a  transcript  of  the  pro- 
ceedings and  of  certain  papers  and  motions  to  be  used  on  api^eal 
to  the  Supreme  Court,  without  direction  to  certify  any  bill  of  excep- 
tions, a  bill  of  exceptions  containing  the  evidence  embraced  in  the 
transcript  is  not  properly  a  part  thereof,  and  is  not  identified  or 
covered  by  the  clerk's  certificate  authenticating  the  papers  named 
in  the  precipe.  Broion  v.  Armfldd,  160. 

24.  Bill  of  Exceptions. — Criminal  Law.-^lt  must  affirmatively 
appear  from  the  record  that  the  bill  of  exceptions  in  a  criminal 
case  was  filed  with  the  clerk.  The  filing  cannot  be  shown  by  mere 
recitals  in  the  bill,  or  by  the  file  mark  of  the  clerk  thereon. 

Harris  v.  State,  IB. 

25.  Motion  in  Arrest  of  Judgment. — Record. — Criminal  Law. — A 
motion  in  arrest  of  judgment  in  a  criminal  case,  and  the  ruling 
of  the  court  thereon,  are  a  part  of  the  record  on  appeal  without  a 
bill  of  exceptions,  and  where  such  matters  are  only  exhibited  in  a 
bill  of  exceptions,  copied  in  the  transcript,  and  do  not  appear  else- 
where in  the  transcript,  they  will  not  be  considered  on  appeal.    lb. 

26.  Motion  in  Arrest  of  Judgment. —  When  not  in  Record. —  Pre^ 
sumption. — Criminal  Law. — Where  a  motion  in  arrest  of  judgment 
because  of  a  defect  in  the  indictment  is  not  in  the  record  on  appeal, 
it  will  be  presumed  that  the  motion  did  not  reach  the  defect,  if 
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any.  in  the  indiotment,  and  was  properly  overruled  for  that  reason, 
or  IJiat  the  causes  assigned  for  arresting  ttie  judgment  were  so 
defeotiTely  stated  as  to  present  no  question.  lb, 

87.  New  Trial,^Affldavit8  Not  in  JBsoord.— Alleged  error  in  denying 
a  motion  for  a  new  trial  will  not  be  considered  on  appeal  where 
the  affidavits  in  support  of  such  motion  are  not  in  the  record. 

MeCaaUn  v.  Advance  Mfg.  Co^  £98. 

28.  Misconduct  of  Jury. — Affidavits. — Record. — No  question  is  pre- 
sented on  appeal  upon  an  assignment  in  a  motion  for  a  new  trial  as 
to  l^e  misconduct  of  a  juror»  where  the  affidavits  filed  in  support 
thereof  are  not  contained  in  the  bill  of  exceptions. 

Crawford  v.  State,  692. 

99.  Motions.-^Record. — ^Where  motions  to  strike  out  pleadings  or 
exhibits  are  not  made  part  of  the  record  by  bill  of  exceptions  or  by 
order  of  court  they  cannot  be  considered  on  appeal. 

Weteer  v.  Harding,  408. 

80.  Record. — Motions. — Order  of  Court.— -To  make  the  ruling  of  the 
court  in  sustaining  a  motion  to  strike  out  a  pleading  a  part  of  the 
record  by  order  of  court,  the  motion,  ruling  and  pleading  must  be 
set  out  in  full  in  the  order.  Allen  v.  HoUingskead,  178. 

81.  Record. — Motions. — A  motion  to  strike  out  a  pleading  and  the 
ruling  of  the  court  thereon  can  only  be  made  part  of  the  record  by 
bill  of  exceptions  or  by  order  of  court.  lb. 

82.  Precipe. — Transcript.— A.  bill  of  exceptions  not  mentioned  in 
appellant's  precipe,  as  provided  by  §649  Horner  1897,  is  no  part  of 
tine  record,  even  if  copied  into  the  transcript  and  certified  oy  the 
clerk,  and  cannot  be  considered  on  appeal. 

McCoMtn  V.  Advance  Mfg.  Co.,  998. 

88.  Reeord.-^Evidence.—Time  of  Filing.— Act  o/ i5P.9. —Under  the 
provision  of  the  act  of  1899  (Acts  1899,  p.  884)  that  the  transcript 
of  the  evidence  shall  be  fileid  with  the  clerk  within  a  time  fixed 
by  the  court  trying  such  cause,  the  court  must  act  while  the  cause 
is  before  it,  and  when  the  time  granted  had  expired,  with  nothing 
done,  it  was  too  late  at  the  next  term  of  court  to  fix  a  time  within 
which  the  tnuiscript  of  the  evidence  might  be  filed,  as  the  cause 
was  no  longer  in  fieri.  Drake  v.  Everson,  47, 

84.  Motion  to  Correct  Record. — Review. — A  ruling  on  a  motion  to 
correct  a  record  will  not  be  reversed  on  appeal  where  the  bill  of 
exceptions  does  not  contain  all  the  evidence  mtroduced  on  the  trial 
of  such  motion.  McCaslin  v.  Advance  Mfg.  Co. ,  B98, 

85.  Record. — ^The  party  asserting  that  a  ruling  of  the  trial  court 
is  erroneous  must  cite  the  page  and  line  of  the  record  containing 
such  ruling.  lb. 

86.  Nunc  Pro  Tunc  Entry. — Oral  Evidence.— Or&X  evidence  alone  is 
not  sufficient  to  authorize  the  correction  of  a  record.  lb. 

87.  Record.— Judgments. — Trial.— Stdmiission. — The  following  en- 
try appeared  in  the  record  on  appeal:  **Come  the  parties,  by 
their  attorneys,  and  on  plaintiff's  motion  the  court  heard  further 
testimony  in  this  cause,  to  which  the  defendant  excepts.  The  court, 
having  heard  the  further  testimony,  and  being  advised  in  the  prem- 
ises, finds  for  the  plaintiffs  "  Held,  that  it  was  sufficiently  disclosed 
that  there  was  a  submission,  trial  and  finding. 

Troxel  v.  Tlwmas,  619, 
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38.  Clerk* 8  Certificate. — Drains.  ^The  certificate  of  the  felerktothe 
transcript  in  an  appeal  in  a  drainage  proceeding  that  the  tran- 
script contains  true  and  complete  copies  of  all  the  papers  introduced 
and  entries  made  in  said  cause  is  insufficient,  as  required  by  §662 
Bums  1894,  as  it  does  not  show  that  all  papers  pertaining  to  the  case 
are  contained  in  the  transcript.  Yoeman  t.  Shaeffer^  SOS, 

39.  Special  Finding. — CondvMons  of  Law. — A  conclusion  of  law 
erroneously  included  in  the  special  finding  of  facts  will  be  disre- 
garded on  appeaL  Baldwin  v.  HeUt  ^^• 

40.  Special  Finding, — Practice. — It  is  not  reversible  error  to  overrule 
a  motion  for  judgment  on  a  special  finding  and  conclusion  of  law, 
if  the  judgment  when  so  rendered  would  not  conform  to  the  con- 
clusion of  law,  even  if  such  conclusion  is  erroneous.  The  proper 
remedy  is  by  an  exception  to  such  conclusion  of  law,  and  assigning 
the  same  as  error  on  appeal.  Allen  v.  Hollingshead,  178. 

41.  Conclusions  of  Law. — Joint  Exception. — A  joint  exception  to 
more  than  one  conclusion  of  law  is  not  available  on  appeal  if  any 
one  of  the  conclusions  is  sufficient.      Taylor  v.  Canaday,  JRec,  671. 

42.  Conclusions  of  Law.  — Joint  Exception,  — ^Where  the  exception  to 
the  conclusion  of  law  was  made  jointly,  if  any  one  of  them  is  cor- 
rect the  exception  must  fail  as  to  all.  Baldwin  v.  Heil,  68S, 

48.  Evidence. — Available  error  cannot  be  predicated  upon  the  action 
of  the  court  in  excluding  evidence,  where  the  offer  to  prove  was  not 
made  until  after  the  objection  was  made  and  sustained. 

Mark  v.  North,  Adm.,  676;  Wilson  v.  Carrico^  570, 

44.  Harmless  Error. — In  an  action  against  a  city  marshal  and  others 
for  damages  for  removing  electric  light  poles  and  wires  belonging 
to  plaintiff,  the  alleged  error  of  the  court  in  sustaining  a  demurrer 
to  defendants'  answer  in  justification  is  not  available  to  appellants 
where  they  admitted  in  their  brief  that  the  court  permitted  all 
evidence  to  be  admitted  under  the  general  denial  which  would  have 
been  admissible  under  the  answer  in  justification. 

Coverdale  v.  Edwards,  S74. 

45.  Mav4iamiis. — Alternative  Writ. — A  judgment  on  demurrer  to  an 
alternative  writ  of  mandate  will  not  be  reversed  on  appeal  because 
the  demurrer  was  addressed  to  the  alternative  writ  instead  of  the 
writ  and  petition,  unless  the  facts  exhibited  in  the  petition  and 
alternative  writ  .entitled  the  relator  to  the  relief  sought. 

State,  ex  rel.,  v.  Indiana  Board  of  Pharmacy,  414. 

46.  Interiocutory  Order. — Contempt. — Depositions. — Witnesses. — An 
order  of  court  made  under  the  provisions  of  ^20  Burns  1894  requir- 
ing a  witness  to  appear  before  an  officer  and  give  his  deposition  is 
an  interlocutory  order,  and  not  a  final  order  from  which  an  appeal 
will  lie.  In  re  Bay,  SI. 

47.  Terms  of  Circuit  Court. — Judicial  Notice. — The  Supreme  Court 
takes  judicial  notice  of  the  terms  of  circuit  courts. 

Taylor  v.  Canaday,  Bee,  671. 

48.  Judgment. — Default. — Practice. — Error  cannot  be  predicated 
upon  the  action  of  the  court  in  failing  to  render  jud<2:ment  a^inst 
defendants  who  failed  to  appear  or  were  defaulted,  where  plaintiff 
proceeded  to  trial  against  the  other  defendants,  as  if  no  default  had 
Deen  made,  and  did  not  ask  for  judgment  by  default  against  those 
who  failed  to  appear.  Hedrick  v.  HaU,  S71. 
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ASSAULT  AND  BATTEBY— Touching  person  of  female  child  un- 
der age  of  fourteen  years  with  intent  to  perform  act  of  sexual 
intercourse,  see  Rape,  1 ;  Hanes  v.  State,  112. 

ATTOBNXT-GSNEBAIi— As  to  appointment  of  deputies,  see  Offi- 
cers, 3;  Crawford  v.  State,  692, 

Courts  will  not  take  judicial  notice  of  the  oifioial  character  of  the 
deputies  or  assistants  of  the  Attorney-General.  See  Judicial 
Notice;  lb. 

As  to  demand  by  Deputy  Attorney-General  upon  justice  of  the 
peace  for  fines  due  the  State,  see  Justices  of  the  Peace,  2 ;  Ciiih- 
INAL  Law,  4.    lb, 

ATTOBNEY'S  FEB8— In  partition  proceedings,  see  Partition;  Oh- 
borne  v.  Ealinger,  S61, 

BABBETT  LAW— See  Municipal  Corporations. 

BILLS  AND  NOTBS— 

Signatures.  —  Evidence.  —  In  an  action  against  a  corporation  by 
an  indorsee  on  a  promissory  note  it  appeared  that  tne  name  of 
the  corporation  was  printed  at  the  head  of  the  note,  and  that 
the  note  was  signed  by  an  individual  with  the  word  "President" 
following  the  name.  The  complaint  alleged  that  the  person  who 
sign^ed  the  note  was  the  president  of  the  company;  that  the 
note  was  executed  by  the  company,  through  such  person  as 
president,  for  a  debt  owing  by  the  company  to  the  payee,  and  that 
the  ^yee  accepted  the  same  as  the  note  of  the  company.  Held,  that 
extrmsic  evidence  was  admissible  to  explain  the  instrument. 

Second  Nat.  Bank  v.  Midland  Steel  Co.,  681, 

BTTTLDING  AlTD  LOAN  ASSOCLATIONS-An  appeal  will  not 
lie  from  au  order  of  court  instructing  a  receiver  to  take  steps  to 
recover  dividends  illegally  paid  stockholders.  See  Appeal  and 
Error,  1;  Stewart  v.  Marion  Trust  Co.,  Rec,  174. 

1.  Liquidation. — Payment  of  Instalments  After  Association  goes 
into  Liquidation.— Bights  of  Borrounng  Members, — Where  a  build- 
ing and  loan  association  abandons  the  objects  for  which  it  was 
organized  by  going  into  voluntary  iic^uidation  it  thereby  releases  its 
borrowing  members  from  their  obligations  to  continue  the  stipu- 
lated monthly  payments  under  the  contract,  and  where  a  member 
continued  her  monthly  payments  after  the  association  had  gone 
into  liquidation  she  was  entitled  to  have  the  whole  amount  of  the 
instalments  paid  by  her  after  the  association  went  into  liquidation, 
including  the  sum  paid  as  dues,  applied  on  her  debt. 

Fidelity  Building,  etc..  Union  v.  Smith,  679. 

2.  Insolvency,  —  Foreign  Associations,  —  Preference  of  Stock- 
holders.— A  foreign  building  and  loan  association  entered  the 
State  of  Indiana  in  1890,  complied  with  the  laws  in  force  rela- 
tive to  foreign  corporations,  issued  stock  and  made  loans  from 
a  common  fund  collected  from  the  various  States  in  which 
it  did  business  until  the  passage  of  the  act  of  1893  requiring 
such  associations  to  make  a  deposit,  when  the  association  ceased 
doing  any  new  business.  Thereafter  the  association  became  in- 
solvent, a  receiver  of  its  assets  in  Indiana  was  appointed,  and  a 
general  receiver  for  all  of  its  assets  save  those  of  Indiana,  and,  it 
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appearing  that  the  assets  in  Indiana  exceeded  the  claims,  appellee 
on  behalf  of  the  Indiana  stockholders,  sought  to  have  the  Indiana 
stockholders  paid  in  full  from  the  assets  in  the  State.  Held,  that 
the  Indiana  stockholders  have  no  preferential  claim  upon  the  Indi- 
ana assets.  MacMurray  v.  SidweiU^  560, 

CANCELATION  OF  INSTBUIOINTS— Parties  to  an  action  where 
instrument  was  transferred,  see  Parties,  2 ;  Troxel  v.  Thomtu,  619, 

Fraud, — Deeds, — Quieting  Title. — A  complaint  to  obtain  the  cancela- 
tion of  a  deed  executed  by  plaintifif ,  ana  to  quiet  his  title  to  the  land 
described,  alleged  that  plaintifif ,  who  was  old  and  infirm,  conveyed  his 
farm,  of  the  value  of  $6,000,  to  his  daughter  and  her  husband  in  con- 
sideration of  their  oral  promise  to  give  him  a  home  with  them  on  the 
land  so  long  as  he  should  live,  and  to  support,  provide  for,  nurse, 
and  take  care  of  him  when  sick,  and  for  tne  further  consideration 
that  the  grantees  should  execute  to  him  their  promissory  notes  for 
$1,000  with  interest,  payable  at  such  time  as  should  be  aereed  upon; 
that  after  the  execution  of  the  deed  the  grantees  failed  to  provide 
him  with  a  home,  and  refused  to  execute  their  notes  as  agreed.  Held, 
that  the  facts  averred  showed  fraud  and  were  sufficient  to  entitle 
plaintifif  to  a  judgment  canceling  the  deed  and  quieting  his  title  to 
the  land.  Sherrin  v.  Flinut  422, 

CABBIEBS.— See  Bailboads. 

1.  Contributory  Negligence.— In  an  action  for  jMraonal  injuries  to 
a  railway  passenger,  a  finding  that  the  passenger  at  the  time  of 
the  accident  was  seated  in  one  of  the  seats  of  the  chair-car,  as 
directed  by  defendant's  servants,  and  that  the  car  was  derailed  and 
precipitated  over  a  bank,  shows  an  absence  of  contributory  negli- 
gence upon  the  part  of  the  passenger  at  the  time  of  the  accident. 

Terre  Haute,  etc,  R,  Co,  v.  Sheeks,  74, 

2.  Negligence.-- Personal  Injuries. — The  law  exacts  of  a  railroad 
company  engaged  in  carrying  passengers  the  highest  practicable 
care  for  the  safety  of  its  passengers  in  the  operation  of  its  trains, 
and  in  keeping  its  road,  machinery  and  appliances  in  a  safe  con- 
dition, and  while  the  burden  is  upon  the  passenger  suing  for  per- 
sonal injuries  to  maintain  the  affirmative  of  the  issue,  the  mere 
happening  of  the  accident  is  at  least  prima  fa^iie  evidence  of  negli- 
gence upon  the  part  of  the  carrier.  lb, 

8.  Negligence.  —  Personal  Injuries.  —  In  an  action  against  a  rail- 
road company  for  personal  injuries  sustained  by  plaintiff  by  the 
derailment  of  the  car  in  wliich  she  was  riding,  caused  by  running 
the  train  at  a  very  high  rate  of  speed  down  a  heavy  grade  upon  a 
curve  having  near  its  middle  an  unsafe  switch,  the  company  is  not 
exonerated  of  the  charge  of  negligence  by  the  fact  that  the  ndl 
which  broke  weighed  seventy  pounds  to  the  yard,  was  made  by  a 
reputable  manufacturer,  had  been  in  use  about  eighteen  months, 
was  well  spiked  to  sound  ties,  had  been  inspected  a  few  hours 
before  the  accident,  and  there  was  nothing  to  indicate  but  what  the 
switch  was  as  safe  for  the  use  of  trains  at  the  time  of  the  accident  as 
it  was  before.  lb, 

GASES — See  Overruled  Cases. 
For  Table  of  Cases  Cited,  see  page  vl. 
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CITIES— See  Municipal  Corporations. 

OOLLATXKAX  ATTACK— Judgment  of  board  of  oommiaaioners 
establishing  a  highway  not  subject  to,  see  Countibs,  1 ;  Helms  v. 
Bell,  602. 

The  legal  existence  of  a  (26  facto  corporation  can  not  be  attacked 
collaterally.    See  Corporations,  1,2;  Doty  v.  Patterson,  60. 

COmCEBCE— The  provision  of  the  act  of  1880  (Acts  1889,  p.  869), 
prohibiting  the  transportation  of  natural  gas  out  of  the  State, 
contravenes  the  federal  Constitution  relating  to  interstate  com- 
merce. See  Natural  Gas,  1:  Manufacturers  Oas,  etc.,  Co.  v. 
Indiana  Natural  Oas,  etc.,  Co,,  645. 

COMMISSIONSBS  COXTBT— See  Countibs. 

COMPIaAZNT— See  Pleading. 

COlfBTlTUTlONAIi  LAW— See  Statutes. 

The  provisions  of  the  Indianapolis  city  charter  relative  to  street 
improvements  are  not  in  violation  of  the  federal  or  State  Con- 
stitution. See  Municipal  Corporations,  7;  City  of  Indianapolis 
V.  Hoit,  ftS2, 

The  provision  of  the  act  of  1889  (Acts  1889,  p.  809),  prohibiting  the 
transportation  of  natural  gas  out  of  the  State,  is  unconstitutional. 
See  Natural  Gas,  1;  Manufojcturers  Oas,  etc.,  Co.  v.  Indiana 
Nat.  Oas,  etc.,  Co.  646. 

The  act  of  1895  (Acts  1895,  p.  217),  requiring  the  levy  and  collection 
of  a  special  tax  in  the  township  in  which  the  county  seat  should 
be  located,  to  provide  funds  for  the  erection  of  the  buildings,  is  un- 
constitutional.   See  Taxation;  Board,  etc..  v.  State,  exrel.,604. 

Section  2209  Bums  1894,  making  it  unlawful  for  any  person  to  have 
in  his  possession  quail  during  the  close  season,  is  not  uncon- 
stitutional.   See  Game,  1 ;  Smith  v.  State,  611. 

Statute  authorizing  State  board  of  health  to  adopt  by-laws  to  pre- 
vent the  spread  of  contagions  diseases  is  not  a  delegation  of  leg- 
islative authority  in  violation  of  the  Constitution.  See  Health, 
1 ;  Blue  V.  Beach,  121. 

When  contract  by  county  employing  expert  accoimtants  to  examine 
books  of  county  officers  is  not  void,  though  the  debt  incurred  by 
the  county  was  in  excess  of  the  constitutional  limit,  see  Counties, 
8;  Board,  etc.,  v.  Oardner,  166. 

Section  2090  Bums  1894,  prohibiting  females  from  living  in  houses 
of  ill-fame  is  constitutional.  See  Criminal  Law,  24;  Webber  t. 
Harding,  408. 

1.  Act  Authorizing  Organization  of  Board  of  School  Commission- 
ers for  City  of  Indianapolis. — Special  Legislation. — The  act  of 
March  8,  1871,  authorizing  the  organization  of  a  board  of  school 
commissioners  in  ail  cities  of  30,000  or  more  inhabitants,  '  *  accord- 
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ing  to  the  United  States  census  for  the  year  1870,"  there  being  only 
one  city  in  the  State  at  the  time  of  the  enactment  of  the  statute 
containing  such  a  population,  is  unconstitutional,  being  special 
legislation.  Campbell  v.  City  of  Indianapolis,  186. 

2.  Act  Concerning  Schools  in  Cities  of  100,000  Inhabitants,— The  act 
of  March  4,  1899  (Acts  1899,  p.  434),  concerning  common  schools  in 
cities  having  a  population  of  100,000  *'  according  to  the  last  United 
States  census  **  is  an  act  of  general  application,  and  is  constitutional, 
though  at  the  time  it  was  enacted  there  was  but  one  city  in  the  State 
containing  such  population.  lb. 

8.  Act  Concerni7ig  Softools  in  Cities  of  100,000  Inhabitants, — The  act 
of  March  4, 1809  (Acts  1899,  p.  484),  ''concerning  common  schools  in 
cities  having  a  population  of  100,000,"  etc.,  is  not  rendered  special 
legislation  and,  therefore,  unconstitutional  by  the  provision  of 
section  4  thereof,  to  the  effect  that,  "At  the  city  election  occurring 
on  the  second  Tuesday  of  October,  1899,  five  members  of  the  board 
of  school  commiteioners  shall  be  elected  to  serve  as  herein  pro- 
vided,'*  although  there  was  at  the  time  of  the  enactment  no  cily  in 
the  State  other  than  Indianapolis  which  held  an  election  on  the 
second  Tuesday  of  October,  1899.  lb. 

4.  Remedial  Legislation. — Although  the  act  of  March  8, 1871,  author- 
izing the  election  and  defining  the  duties  of  a  board  of  school  com- 
missioners for  cities  of  80,000  population  is  unconstitutional,  the  acts 
of  such  board  in  issuing  and  negotiating  school  bonds  are  cured  br 
the  act  of  March  4,  1899  (Acts  1899,  p.  484).  li. 

CONTRACTS— Contract  with  a  de  facto  corporation  may  be  enforced. 
See  Corporations,  8;  Doty  v.  Patterson,  60. 

The  enforcement  of  the  provisions  of  §2  of  the  act  of  1889  (Acts  1889, 
p.  480),  regulating  the  law  of  descent,  enacted  subsequently  to  the 
execution  of  the  deed,  but  before  the  death  of  the  widow,  does 
not  amount  to  an  impairment  of  contracts.  See  Dbsobnt  and 
Distribution,  2;  Burget,  v.  Merritt  14s. 

Where  the  holder  of  a  lien  on  real  estate  surrendered  the  same  in 
order  that  the  owner  might  secure  from  a  building  and  loan 
association  a  larger  loan,  and  upon  an  agreement  with  the  build- 
ing and  loan  association  that  it  would  turn  over  to  such  original 
lien  holder  any  part  of  the  loan  not  used  in  the  construction  of 
a  building  contemplated,  and  in  violation  of  this  agreement  the 
association  paid  |800  to  the  mortgagor,  the  original  lien  holder 
was  entitled  to  recover  said  amount  on  cross-complaint  in  a  suit 
to  foreclose  instituted  by  the  building  and  loan  association.  See 
Mortgages,  9;  Peopled s,  etc.,  Assn.  v.  Carey,  S24. 

Partnership. — Farm  Contracts. — Landlord  and  Tenant. — An  agree- 
ment by  which  the  owner  of  lands  contracts  with  another  that 
such  lands  shall  be  occupied  and  cultivated  by  the  latter,  each 
party  furnishing  a  certain  proportion  of  the  seed,  implements, 
and  stock,  and  that  the  products  shall  be  divided  at  the  end  of  a 
given  term,  or  sold  and  the  proceeds  divided,  does  not  create  a 
partnership  between  the  parties.        Shrum,  Adm,,  v.  Simpson,  160. 
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OONTBIBXJTOBY  NEGLIGENCE— Of  traveler  at  railroad  cross- 
ing, see  Railroads,  8;  Chicago,  etc.,  R,  Co,  v.  Thomas,  Adm,,  6S4. 
A  railway  passenger  injured  by  the  derailing  of  the  train,  who  at 
the  time  of  the  accident  was  seated  in  the  chair-car  as  directed 
by  the  trainmen,  is  not  guilty  of  contributory  negligence.  See 
Carrisrs,  1 ;  Terre  Haute,  etc,  R,  Co.  v.  Sheeks,  74. 

Asaumption  of  Risk. — Damages.~~Railroad8. — In  an  action  against 
a  railroad  company  for  damages  for  the  death  of  plaintiff's  de- 
cedent it  was  alleged  that  decedent  was  a  section  hand  employed 
by  defendant;  that  it  was  the  custom  of  defendant  to  permit  all 
persons  hired  to  work  on  the  road  to  ride  from  their  work  to  their 
residences;  that  decedent  boarded  one  of  defendant's  freight 
trains,  which  had  no  naboose  or  passenger  car  attached,  and  took  a 
position  on  the  front  platform  of  the  last  freight  car,  and,  in  pass- 
mgover  a  defect  in  the  track,  deceased  w^as  suddenly  jerked  and 
thrown  from  his  footing  to  the  ground  and  injured,  from  which 
injuries  he  died.  Held,  that  the  facts  pleaded  not  only  show  that 
deceased  was  guilty  of  negligence  contributing  to  his  injury,  but 
that  he  assumed  the  risk. 

Coyle,  Adm.,  v.  Pittsburgh,  etc.,  R.  Co,,  4^. 

OOBPOBATION&— See  Buildinq  and  Loan  Associations  ;  Munici- 
pal Corporations. 

Discriminating  charges  in  furnishing  gas,  see  Gas;  Richinond  Nat, 
Qas  Co.  V.  Clawson,  659. 

Forfeiture  of  franchise  of  railroad  company  for  surrendering  corpo- 
rate property  to  rival  company,  see  Railroads,  1,  2,  8,  4;  Eel 
River  R.  Co,  v.  State,  ex  rel.,  433. 

Where  a  foreign  building  and  loan  association  is  insolvent,  and  its 
assets  are  in  the  hands  of  a  receiver,  Indiana  stockholders  have  no 
preferential  claim  upon  the  Indiana  assets.  See  Building  and 
Loan  Associations,  2;  MacMurray  v.  Sidwell,  660. 

Extrinsic  evidence  may  be  admissible  to  show  that  a  promissory  note 
signed  by  an  individual,  with  the  word  * 'President"  following  his 
name,  was  the  obligation  of  the  company.  See  Bills  and  Notbs; 
Second  Nat.  Bank  v.  Midland  Steel  Co.,  681. 

1.  Corporate  Existencc^-De  Facto  Corporation.— Collateral  Attack, 
— ^When  there  is  a  statute  authorizing  the  creation  of  a  corpora- 
tion, an  attempt  to  comply  with  the  statute,  and  an  actual  exercise 
of  corporate  functions,  although  some  formalities  required  by  law 

•  have  been  omitted,  there  is  at  least  a  corporation  de  facto,  the  legal 
existence  of  which  can  only  be  questioned  in  a  direct  proceeding 
brought  by  the  proper  person  for  that  purpose. 

Doty  V.  Patterson,  60. 

2.  Corporate  Existence.  —  De  Facto  Corporation.  —  Collateral  At- 
tack.— The  rule  that  the  corporate  existence  of  a  de  facto  corpo- 
ration cannot  be  attacked  collaterally  is.not  limited  to  cases  where 
one  by  contract  admits  corporate  existence,  but  is  a  rule  of  general 
application.  lb. 

8.  De  Faato  Corporations.— Enforcement  of  Contracts. —  The  con- 
tracts of  de  facto  corporations  may  be  enforced  by  and  against  them 
the  same  as  if  they  were  corporations  dejure,  lb. 
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4.  Stockholders,— Liability  of  Stockholder  as  Partner. — £(tookhold- 
ers  in  A  de  facto  corporation  cannot  be  bold  liable  as  partners, 
althoagh  there  have  been  irregularities,  omissions,  and  mistakes  in 
incorporating  the  company.  lb. 

6.  Railroads. — Domicil. — For  the  purpose  of  determining  the  loca- 
tion of  the  domicil  or  residence  of  a  domestic  railroad  company 
resort  may  be  had  to  those  principles  which  are  applied  in  the  case 
of  natural  persons.  Eel  River  R.  Co.  v.  State^  ex  rel ,  4S3. 

6.  Railroads.— Process. — Where  a  domestic  railroad  company  had 
no  officer  or  agent  in  the  State  except  an  agent  appointed  to  receive 
and  accept  service  of  process,  service  in  a  county  other  than  the  one 
in  which  the  suit  was  brought  was  sufficient.  lb. 

7.  Railroads. — Domicil. — Where  a  domestic  railroad  company  had 
surrendered  its  property  and  franchises,  under  a  lease  in  perpe- 
tuity, to  another  company,  and  ceased  to  do  business  as  a  railroad 
company,  maintaining  no  office  or  agency  in  the  State,  its  legal  res- 
idence would  be  in  the  county  where  its  principal  office  ^^as  located 
when  it  ceased  to  do  business,  althougn  the  annual  meetings  of 
stockholders  were  held  in  another  county.  lb. 

GOST8— 

Mortgages. — Trust  Deeds. — ^Where  in  an  action  to  have  a  deed  absolute 
on  its  face  declared  a  mortgage,  and  for  an  accounting,  the  de- 
fendant answered,  claiming  to  be  the  abi$oIute  owner  of  the  real 
estate,  and  the  issue  thus  tendered  was  decided  against  defendant, 
the  costs  of  such  issue  were  properly  taxed  against  defendant 

Broum  V.  FoUettCy  SIS. 

00T7NTIES— Removal  of  oounty  seat,  see  Taxation;  Board,  etc,  ▼. 
State,  ex  rel.,  604: 

Establishment  of  highways  partially  within  city  limits,  see  High- 
ways; Oascho  V.  Sohl,  417. 

An  action  cannot  be  maintained  to  enjoin  the  board  of  oommission- 
ers  from  letting  a  contract  for  the  construction  of  a  free  gravel 
road,  since  an  adequate  legal  remedy  exists.  See  Gravbl  Roads ; 
Board,  etc.,  v.  Conner,  484. 

Action  will  not  lie  to  enjoin  oounty  commissioners  from  entering 
into  a  contract  employing  a  person  to  prepare  index  to  county 
records,  since  an  adequate  legal  remedy  is  provided  by  statute. 
See  Injunction,  8;  Tackett  v.  Stevenson,  407. 

1.  Commissioners*  Court. —  Collateral  Attack. —  A  judgment  of  a 
board  of  county  commissioners  establishing  a  highway  is  not  sub- 
ject to  collateral  attack  unless  it  is  void.  Helms  v.  Bell,  60i. 

3.  Commissioner^  Court. — ^igrTitixrys.— The  commissioners' court 
has  power  to  establish  highways,  but  the  conditions  and  manner 
of  its  exercise  being  clearly  defined  by  statute,  and  the  court  being 
one  of  special  and  limited  jurisdiction,  the  statutes  must  be  strictly 
followed  or  the  proceeding  will  be  a  nullity.  lb. 

8.  Commissioners^  Court. — Judgment. — Highways. — A  judgment  of 
a  board  of  county  commissioners  establishing  a  hi<?hway  l^fore  the 
damages  assessed  wpre  paid,  a«i  reqniretl  by  §6752  Bums  1894,  is 
void,  and  the  payment  thirty  days  later  did  not  render  it  valid.    lb. 
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4.  TYecuurer. —  State  School  Fund. —  In  the  reoeipt  and  disburse' 
ment  of  the  State  school  funds  a  county  treasurer  exercises  a  State 
function,  and  an  action  cannot  be  maintained  against  the  oountj 
for  the  recovery  of  such  funds.       Wood^  Trea8.y  v.  State,  ex  rel.,  1. 

5.  Investigation  of  Cmtnty  Offices.  —  Contracts,  —  Injunction, — A 
contract  entered  into  by  a  board  of  county  commissioners  em- 
ploying an  accountant  to  investiKate  the  books  of  the  offices  of 
auditor  and  treasurer  is  not  void  because  of  a  stipulation  therein 
that  the  deputy  treasurer,  who  had  been  such  deputy  for  eleven 
years  of  the  period  included  in  the  proposed  investigation,  was  to 
assist  in  the  investigation.  Board,  etc.,  v.  Oardner,  165. 

9.  Investigation  of  County  Offices.  —  Injunction.  — A  charge  in  a 
complaint  to  enjoin  the  enforcement  of  a  contract  entered  into  by 
the  board  of  county  commissioners  for  the  investigation  of  the  rec- 
ords of  county  offices  that  the  contract  price  for  the  labor  to  be 
performed  by  the  expert  was  unreasonable,  and  more  than  other 
competent  persons  would  have  asked,  is  not  a  sufficient  ground  for 
an  injunction.  lb. 

7.  Investigation  of  County  Offices. — Injunction.  —  The  fact  that 
the  books  and  records  of  county  offices  had  been  examined  by 
other  experts,  and  the  accounts  audited  and  corrected,  was  no  reason 
why  a  further  examination  should  not  be  made  by  the  board  of  com- 
missioners, since  such  examination  was  not  conclusive.  Ih. 

8.  Limitation  of  Indebtedness. — Constitutional  Law. — A  contract 
entered  into  by  the  board  of  county  commissioners  employing  an 
accountant  to  examine  the  records  of  county  offices  is  not  rendered 
void  by  reason  of  the  fact  that  the  indebtedness  of  the  county  was 
in  excess  of  the  constitutional  limit,  and  there  was  no  mon^  m  the 
treasury,  not  otherwise  appropriated,  with  which  to  pay  the  com- 
pensation of  the  expert,  where  the  compensation  was  payable  in 
instalments,  and  it  was  not  shown  that  the  county  would  be  unable 
to  pay  the  same  from  its  current  revenues.  Ih. 

OOUNTY  OOUNCUi  AO^— Under  act  of  March  8,  1899,  an  action 
cannot  be  maintained  by  State  to  compel  county  officers  to  make 
an  appropriation  for  aid  to  indigent  school  children.  See  Schools, 
1;  SheHiy  County  Council  v.  State,  ex  rd.,  US. 

COtmTY  BEFOBIE  LAW— See  Schools. 

COUNT y  TBEASnSBB— As  to  mandamus  proceedings  against  to 
compel  payment  of  an  order,  see  Mandamus,  1,  2,  8,4,  5,  6,  7; 
Wood,  Treas.,  v.  State  ex  rel.,  1. 

CBIMIKAL  LAW—See  Embezzlement;  Homicide;  Rape;  Recog- 
nizance. 

Action  by  State  to  suppress  gambling  house,  see  Injunction,  2; 
State  V.  O^Leary,  BS6. 

Definition  of  malice  as  used  in  the  statutes  defining  murder,  see 
Instructions,  4,  5;  Harris  v.  State,  £66. 

Incomplete  instruction  as  to  reasonable  doubt,  see  Instructions, 
8;  76. 

A  motion  in  arrest  of  judgment  and  the  ruling  of  the  court  thereon 
are  a  part  of  the  record  without  a  bill  of  exceptions.  See  Appeal 
AND  Error  25;  Harris  v.  State,  15. 
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1.  Indictment. — Justices  of  the  Peace,  —Police  Judge. — In  a  oriminal 
prosecution  begun  before  a  justice  of  the  peace  or  police  judge  it 
IS  not  necessary  that  the  charge  be  made  by  indictment  or  informa- 
tion, but  the  same  may  be  made  by  complamt  under  oath  under  the 
provisions  of  gl694  Bums  1894  Webber  v.  Harding,  408. 

9.  Indictment. — Indorsement  by  Foreman  of  Orand  Jury.— An  m- 
dictment  which  was  not  indorsed  "a  true  bill"  over  the  signature 
of  the  foreman  of  the  grand  jury  who  returned  it  into  court  is 
insufficient.  Denton  v.  State,  S07, 

8.  Embezzlement  by  Jtistice  of  the  Peace. — Fines. — Indictment. — 
In  an  indictment  against  a  justice  of  the  peace  for  the  embezzle- 
ment of  fines  collected  by  him,  it  is  not  necessary  to  negative  the 
provision  of  thjd  statute  that  the  amount  of  fines  collected  by  him 
did  not  exceed  three  times  the  amount  he  would  be  entitled  to  as 
mileage  in  making  bis  report.  Crawford  v.  State,  69£. 

4.  Embezzlement  by  Justice  of  the  Peace. — Indictment. — Demand 
by  Attorney 'Oenerdl.— Deputy. — No  question  is  presented  by  a 
motion  to  quash  an  indictment  agamst  a  justice  of  the  peace 
for  failure  to  account  for  fines  received  by  him  because  of  an  allega- 
tion therein  that  the  demand  was  made  by  a  person  named  who  was 
Deputy  Attorney-General,  since  the  question  as  to  whether  the  per- 
son named  was  Deputjr  Attorney-General  was  a  question  of  fact  to 
be  established  at  the  trial  of  the  cause.  lb, 

6.  Manslaughter. — Evidence. — Suffldeney.—'DeienAbXit  rented  to  de- 
ceased a  stall  in  his  bam  in  which  to  keep  a  horse  a  part  of  each 
day.  Deceased  brought  feed  for  his  horse  which,  wit^hout  objec- 
tion from  defendant,  he  kept  in  that  part  of  the  bam  where  the  latter 
kept  his  feed.  In  opening  the  bam  door,  deceased  had  to  free  a 
hasp  held  over  a  staple  by  a  pin.  Defendant,  becoming  suspicious 
that  deceased  was  stealing  feed,  concealed  himself  in  the  barn  loft 
and  saw  him  taking  it.  On  the  following  night  defendant  shot  and 
mortally  wounded  deceased  while  in  the  act  of  stealing  hay.  There 
was  no  evidence  that  defendant's  feed  was  kept  in  a  place  that  was 
not  openly  accessible  from  the  stall  rented  by  deceased.  Held, 
that  tne  evidence  is  sufficient  to  sustain  a  conviction. 

Bloom  V.  State,  f9S. 

6.  Homicide. — A  verdict  finding  defendant  guilty  of  murder  in  the 
second  degree  will  not  be  disturbed  on  appeal  on  the  evidence, 
where  it  was  shown  that  defendant  was  sitting  in  his  buggy 
near  the  sidewalk  engaged  in  a  conversation  with  another  per- 
son, and,  upon  seeing  deceased  pass  along  the  sidewalk,  accosted 
him  with  vile  language  which  so  angered  deceased  that  he  came 
over  to  where  defendant  was  sitting,  when  defendant  struck  him 
with  a  horsewhip  and  deceased  grabbed  the  whip  and  struck  de- 
fendant, whereupon  defendant  drew  a  revolver  euid  fired  the  fatal 
shot,  and  when  oeceased  was  reeling  from  the  effects  of  the  shot,, 
defendant  stood  up  in  his  buggy,  fired  the  second  shot,  and  drove 
away  saying  that  he  had  fixed  or  settled  him.   Harris  v.  State,  265. 

7.  Larceny. — Evidence.. — Defendant  engaged  a  horse  and  buggy  at 
a  livery  stable  to  drive  to  the  countrv  to  solicit  insurance,  saying 
he  would  return  in  the  evening  of  that  day.  He  met  one  of  the 
men  he  was  going  to  see,  and,  b«ing  informed  that  the  other  persons 
he  desired  to  see  were  not  at  nome,  he  drove  to  a  town  about  forty 
miles  distant,  and  wrote  and  mailed  the  o^vner  of  the  horse  a  letter 
that  he  would  be  compelled  to  remain  threa  or  four  days.  He  re- 
mained at  the  town  soliciting  insurance,  put  the  horse  in  a  livery 
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stable,  registered  at  a  hotel,  and  made  no  effort  to  conceal  hia 
identity,  nor  to  sell  the  horse,  and  again  wrote  the  owner  of  the 
horse,  and  fearing  he  would  not  receive  it  as  soon  as  he  should,  tele- 
graphed, informing  him  of  his  whereabouts,  and  of  his  being  de- 
tained, and  was  arrested  on  that  evening,  ife/d,  that  the  evidence 
was  insufficient  to  support  a  conviction  of  defendant  of  the  larceny 
of  tiie  horse  and  buggy.  StiLlweil  v.  State,  652, 

8.  Admisgiona. — HarmXest  Error, — Error  in  admitting  testimony  of 
admissions  of  defendant  which  were  obtained  by  coercion  is  cured 
by  the  defendant  testifying  to  the  same  facts.    6loom  v.  State,  £9£. 

9.  Impaneling  Orand  Jury. — Appeal  and  Error, — A  cause  will  not 
be  reversed  because  of  the  action  of  the  court  in  denying  defend- 
ant's motion  in  arrest  of  judgment  based  upon  the  ground  that 
the  record  did  not  show  that  the  grand  jury  which  returned  the 
Terdict  was  duly  impaneled,  sworn,  and  charged,  where  the  record 
showed  that  the  grand  jury  of  the  county  returned  into  court  the  in- 
dictment upon  which  defendant  was  tried,  and  that  defendant  was 
arraigned  thereon  and  entered  a  plea  of  not  guilty,  without  impos- 
ing any  objection  to  the  impaneling  of  the  jury. 

Harris  v.  State,  266, 

10.  Larceny. — Felonious  Intent. — Where  possession  of  property 
is  obtained  by  a  bailee  for  hire,  a  subsequent  appropriation  of  the 
property  by  the  bailee  is  not  larceny,  unless  the  felonious  in- 
tent to  appropriate  it  existed  in  his  mind  at  the  time  he  obtained 
the  possession.  Stillwell  v.  State,  662. 

11.  Larceny.  ^Felonious  Intent. — An  instruction  in  a  prosecution 
for  larceny  that  to  entitle  defendant  to  an  acquittal  the  jury  must 
be  satisfied  from  the  evidence  that  the  felonious  intent  did  not 
exist  is  erroneous.  Beat  t.  State,  46. 

12.  Larceny. — Felonious  Intent. — It  is  not  necessary,  to  constitute 
the  crime  of  larceny,  that  the  taker  should  have  intended  to  appro- 
priate the  property  taken  to  his  own  use.  lb. 

18.  Larceny. — Instruction. — Power  of  Jury  to  Fix  Penalty. — ^Where 
an  indictment  in  separate  counts  charges  petit  and  grand 
larceny  an  instruction  to  the  jury  that  if  they  find  the  defend- 
ant guilty  the  court  will  fix  the  punishment,  is  erroneous,  since  the 
jury  might  assess  the  punishment  of  petit  larceny  at  imprisonment 
in  the  county  jail,  if  the  same  was  aeemed  adequate  punishment 
for  the  offense.  Caiger  v.  State,  646. 

14. — Admissions. — Instruction. — Though,  in  the  trial  of  a  criminal 
case,  the  jury  **may  determine  the  Taw  for  themselves,"  the  court 
is  not  invading  the  province  of  the  jury  in  stating  to  them  the  law 
as  applicable  to  the  facts  as  sworn  to  by  defendant. 

Bloom  V.  State,  299. 

16.  Instruction.  ^Th&  following  instruction:  **If  you  find,"  etc., 
stating  the  facts  that  constitute  voluntary  manslaughter,  "you 
should  find  the  defendant  guilty  of  voluntary  manslaughter,"  is  not 
erroneous,  as  being  an  invasion  of  the  province  of  the  jury.         lb, 

16.  Instructions.— Record. — Instructions  in  a  criminal  case  can  only 
be  made  a  part  of  the  record  by  a  bill  of  exceptions. 

Stillwell  V.  State,  652. 

17  Homicide.  —  /wsfrucfion.  —  Where,  on  the  trial  of  one  charged 
with  homicide,  there  was  no  evidence  that  would  justify  a  claim 
that  the  homicide  resulted  from  an  attempt  to  prevent  a  burglary. 

Vol.  155—46 
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an  instruodoii  as  to  the  effect  of  burglary  as  a  defense  was  error 
prejudicial  to  the  prosecution,  and  of  which  the  defendant  could 
not  complain.  Bloom  v.  StcUe,  292, 

18.  Jnde^ermtTta^e  Senie^njce  Zxxto.— The  act  of  February  26, 1897  (Acts 
•  1897,  p.  69),  known  as  the  indeterminate  sentenoe  law,  is  valid.    Ih, 

19.  Indeterminate  Sentence  Law. — Verdict.^A  verdict  finding  de- 
fendant guilty  of  manslaughter  is  not  rendered  void  because  it  con- 
tains the  statement  that  defendant  **  is  about  65  years  old,"  since 
the  finding  of  age  has  relation  to  the  place,  not  the  justice,  of  the 
punishment.  lb, 

20.  Mittimua. — Seal. — The  omission  of  the  seal  of  the  court  from 
a  mittimus  is  a  mere  irregularity,  and  does  not  render  the  mittimus 
void.  Webber  v.  Harding,  408, 

21.  Habeas  Corpus,^  A  mittimus  issued  pursuant  to  a  judgment 
rendered  by  a  police  judge  in  a  case  in  which  he  had  jurisdiction  of 
the  subject-matter  of  the  action  and  of  the  person  of  the  defend- 
ant cannot  be  inquired  into  by  a  writ  of  habeas  corpus,  lb. 

22.  Judgment — Collateral  Attack. — Habeas  Corpus.  — Where  defend- 
ant was  convicted  and  committed  to  jail  he  will  not  be  released  <m 
a  writ  of  habecu  corpus  because  there  was  neither  arraignment 
nor  plea  asked  or  entered  before  proceeding  with  the  trial,  where 
the  court  had  jurisdiction  over  the  subject-matter  and  the  person  of 
defendant.  Winslow  v.  Qreen,  S68. 

28.  Prostitution,  —  Judgments.  —  Police  Judge. — A  judgment  ren- 
dered by  a  police  pudge,  finding  defendant  guilty  of  prostitution 
and  fixing  her  punishment  at  a  fine  of  85  and  imprisonment  in  the 
county  workhouse  for  twenty  days  and  that  she  stand  committed 
to  the  workhouse  until  such  fine  should  be  paid  or  replevied,  was 
sufficiently  certain,  and  was  within  the  power  and  jurisdiction  of 
such   court   under  the  provisions  of   §8887  et  aeq„  Burns  1894. 

Webber  v.  Harding,  4:18, 

24.  Prostitution. — Constitutional  Law. — Section  2090  Bums  1894, 
prohibiting  females  from  living  in  and  frequenting  houses  of  ill 
Tame  is  not  unconstitutional  as  being  an  invasion  of  personal  lib- 
erty. 26. 

DAMAaBB-~See  Carrosbs;  Master  and  SEBVAirr;  Railroads. 

For  pollution  of  streams,  see  Waters  and  Water  Cottbsbs; 
Weston  Paper  Co,  v.  Pope,  394, 

For  failure  of  landlord  to  repair  leased  premises,  see  Landlord  amd 
Tenant  8;  Hanson  v.  Cruse,  176. 

As  to  excessive  damage  in  action  against  city  officers  for  removal 
of  poles  and  wires  of  electric  Ught  plant,  see  Judoxbntb  1; 
CoverdaJe  v.  Edwards^  874. 

1.  PersonM  Injuries. — Excessive  Damages,^ A.  judgment  for  S15.000 
for  personal  injuries  sustained  by  a  passenger  in  a  railroad 
accident  is  not  excessive,  where  it  was  shown  that  plaintiff  received 
a  severe  nervous  shock  which  caused  a  deep  seated  disease  of  the 
nerve  centers,  injured  her  spine  so  that  she  would  suffer  from  same 
all  of  her  life,  resulting  in  partial  paralysis  of  her  limbs,  and 
that  by  reason  of  such  injuries  she  was  rendered  unfit  to  perform  any 
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labor,  either  mental  or  physical,  and  was  so  injured  that  she  could 
never  perform  the  functions  of  a  wife  or  mother,  and  was  rendered 
despondent  so  as  to  cast  a  gloom  over  her  whole  life. 

Terre  Haute,  etc.,  R,  Co.  v.  Sheeka,  74, 

2.  Waters  and  Water  Courses. — PoUution.-^Riparian  Proprietors. 
— In  an  action  by  a  riparian  owner  against  a  manufacturing 
company  for  damages  for  the  pollution  of  a  stream,  the  court 
was  not  restricted  to  the  mere  depreciation  of  property  in  ascer- 
taining the  damages,  but  might  take  into  consideration  the  incon- 
venience and  discomfort  to  plaintiffs  and  their  families  caused 
thereby.  Weston  Paper  Co.  v.  Pope,  394. 

DEATH — As  to  proper  party  plaintiff,  under  §13  of  the  act  of. March 
2,  1891,  for  the  death  of  employe  of  a  coal  mining  company,  see 
Mines  and  Minkbals,  2;  Mavle  Coal  Co.  v.  Partenheimer, 
Adm.,  100. 

DECEDENTS'  EST ATES— See  Desoent  and  Distribution;  Exeou- 
TORS  AND  Administrators. 

Appeal  in  action  to  recover  assets  of  estate,  See  Appeal  and  Error 
3 ;  Mark  v.  North,  Adm.,  675. 

An  action  may  be  brought  by  administrator  to  set  aside  assignment 
of  lease  made  by  his  decedent  in  the  county  in  which  defendant 
resides,  regardless  of  the  location  of  the  leased  premises.  See 
Landlord  and  Tenant,  6;  lb. 

DEEDS— Cancelation  of  for  fraud,  see  Cancelation  of  Instruments; 
Sherrin  v.  Flinn,  4SS. 

When  a  deed  absolute  on  its  face  will  be  treated  as  a  mortgage,  see 
Mortoaqes  2,  8,  7;  Mott  V.  Fiske,  697 \  Broum  v.  Follette,  S16. 

Execution  of  deed  by  children  of  former  marriage  to  lands  descend- 
ing from  their  father,  purporting  to  convey  complete  fee  simple 
title  to  whole  tract,  except  life  estate  of  widow  in  an  undivided 
one-third,  see  Descent  and  Distribution  1 ;  Burget  v.  Merritt,  143, 

Inchoate  interest  of  wife  in  lands  of  husband  as  a  consideration  for 
conveyance  to  her  of  other  lands  in  exchange,  see  Husband  and 
Wife  1,  2;  Baldwin  v.  Heil,  682. 

Conveyance  of  property  devised  to  grantor  during  life  with  power 
to  convey  without  reciting  in  deed  such  power,  see  Wixxs  8; 
Rinkenberger  v.  Meyer,  152. 

1.  Delivery. — A  grantor  executed  certain  deeds  and  placed  them 
in  an  envelope  with  her  name  and  the  words  *'  Deeds  to  children"  in- 
dorsed thereon.  She  kept  them  in  her  possession  for  about  two  years, 
and  then  handed  a  package  containing  the  deeds  to  an  aged  rela- 
tive who  lived  with  her,  and  instructed  her  to  take  care  of  the 
papers  until  after  her  death,  and  then  to  deliver  them  to  the  one  who 
was  to  settle  her  estate.  She  afterward  took  possession  of  the  pack- 
.  age  and  placed  it  in  a  press  in  her  house,  saying  to  the  relative,  *•  In 
case  I  get  sick  you  take  care  of  these  papers,  and  when  I  die  give 
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them  to  the  one  who  settles  my  estate."  Soon  afterward  she  became 
sick  and  called  the  relatire  to  her  bedside  and  asked  her  if  she  had 
taken  charge  of  the  papers,  and  being  informed  that  she  had,  said 
'*A11  right.  The  custodian  of  the  package  did  not  know  what  it 
contained,  but  after  the  death  of  the  grantor  delivered  the  deeds  to 
the  grantees  therein  named.    Held^  that  there  was  no  delivery. 

Osborne  v.  Eslinger,  351. 

2.  Taxes. —  Bedemption. —  Quieting  Title. — Grantor  conveyed  cer- 
tain real  estate,  retaining  a  life  interest  therein.  Two  years  there- 
after he  conveyed  the  same  real  estate  to  appellee,  subject  to  a 
life  estate,  binding  appellee  to  make  repairs  and  pay  taxes.  The 
former  grantee  conveyed  the  reaH  estate  to  appellant,  who  never  had 
possession  of  the  land,  but  paid  the  taxes  thereon  for  ten  years, 
when  he  allowed  same  to  become  delinquent,  and  furnished  his 
brother  with  money  to  purchase  same  at  tax  sale,  which  he  did,  and 
took  the  title  in  his  own  name,  and  afterward  conveyed  the  land  to 
appellee,  returning  part  of  the  purchase  money  to  appellant.  AH  of 
the  deeds  were  duly  recorded  within  the  time  allowed  by  law  except 
the  deed  to  appellee,  which  was  not  recorded  for  sixteen  years.  The 
original  grantors  retained  possession  of  the  real  estate  until  a  short 
time  before  appellant  brought  suit  to  quiet  title.  Held,  that  the  tax 
sale  and  deed  vested  the  title  in  appellee,  and  that  the  same  could 
not  be  assailed  by  appellant.  Wilson  v.  Carrico,  670. 

8.  Life  Estate.— A  condition  in  a  deed  of  general  warranty  reserv- 
ing to  the  grantors  an  estate  for  the  life  of  each  **  with  the  abso- 
lute control  of  the  said  real  estate,  the  same  as  if  this  conveyance 
had  not  been  made,  for  and  during  the  period  of  the  natural  life  of 
the  grantors,"  is  not  inconsistent  with  the  grant  in  fee  contained  in 
the  deed.  Haines  v.  Weirick,  648, 

4.  Consideration. — Death  of  Payee.  —Where  by  the  terms  of  a  deed 
the  consideration  was  made  payable  to  the  grantor's  grandson 
when  he  should  arrive  at  the  age  of  twenty-one  years,  and  the 
grandson  died  before  he  was  twenty -one  years  of  age,  his  heirs  at 
kiw  were  entitled  to  recover  the  amount  at  the  time  the  deceased 
payee  would  have  become  of  age  had  he  lived.  Ih, 

5.  Record. —  Notice. —  Quieting  Title. —  Pleading, —  A  complaint  in 
an  action  to  quiet  title  to  real  estate  as  against  one  claiming  title 
by  sheriff's  sale,  alleging  that  the  husband  of  plaintiff,  having  good 
title  to  the  land  in  controversy,  conveyed  it  to  plaintiff  by  d»ed  be- 
fore defendant  recovered  judgment  against  the  husband,  is  insuffi- 
cient, where  it  was  not  alleged  that  plaintiff  had  her  deed  recorded 
within  forty-five  days,  or  before  the  levy  and  sale,  or  that  defend- 
ant had  notice  of  plaintiff's  title  before  it  purchased  the  property. 

Union  Central  Ins.  Co.  v.  Voads^  366. 
DEKUBBEB— See  Pleading. 

DEPOSITIONS— 

Motions  to  Suppress.  —  Irrelevancy.  —  Where  objections  made  to  a 
deposition  before  trial  go  to  the  relevancy  of  the  evidence  there- 
in, which  might  become  relevant  in  any  possible  phase  of  the 
case,  the  court  cannot  be  required  to  anticipate  its  propriety  or 
impropriety  in  advance  of  its  being  offered  in  evidence.  If  the 
deposition,  or  any  part  thereof,  was  not  relevant  when  it  was 
offered  to  be  read  in  evidence,  objections  thereto  at  that  time 
should  have  been  interposed.     Terre  Haute,  etc.,  R.  Co,  v.  Sheeks,  7J^ 
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DESCENT  AND  DISTBIBXTnON— 

1.  Husband  and  Wife.  —Childless  Second  Wife. — Children  by  Former 
.Marriage.— Deeds. — Estoppel. — Under  the  provisions  of  ^8  of  the 
act  of  1889  (Acts  1889,  p.  430),  children  by  a  former  marriage  who 
executed  a  deed  of  conveyance  during  the  life  of  a  childless  second 
wife  to  lands  descending  from  their  father,  purporting  to  convey 
complete  fee  simple  title  to  the  whole  tract,  except  a  life  estate  of 
the  widow  in  an  undivided  third  thereof,  are  estopped  from  claim- 
ing title  to  the  one-third  interest  as  the  forced  heirs  of  the  widow, 
at  her  death  in  1897,  although  the  deed  of  conveyance  was  executed 
prior  to  the  passage  of  the  act  of  1889,  and  at  a  time  when  the  law 
of  descent  was  construed  as  giving  such  heirs  no  present  interest  in 
the  share  of  their  stepmother  in  such  estate.    Burget  v.  Merritt,  14S, 

S.  Husband  and  Wife. — Childless  Second  Wife, — Children  by  For- 
mer Marriage. —  Deeds. —  Estoppel.  —  Impairment  of  Contracts, — 
Where  children  by  a  former  marriage  executed  a  deed  of  convey- 
ance, during  the  life  of  a  childless  second  wife,  to  lands  descend- 
ing from  their  father,  purporting  to  convey  complete  fee  simple 
title  thereto,  except  the  life  estate  of  the  widow  m  an  undivided 
one-third,  the  enforcement  of  the  provisions  of  §2  of  the  act  of  1889 
(Acts  1889,  p.  430),  enacted  subsequently  to  the  execution  of  the 
deed,  but  before  the  death  of  the  widow,  making  such  deed  bind- 
ing on  them  when  their  expectancy  was  realized,  does  not  amount 
to  an  impairment  of  their  contract.  lb, 

DOMICIL — How  domicil  of  railroad  corporation  may  be  determined, 
see  Corporations,  5,  7;  Eel  River  R.  Co,  v.  State,  ex  rel,,  43Ji 


1.  Remonstrance, — Appeal, —  Trial, —  Burden  of  Proof, — Upon  ap- 
peal to  the  circuit  court  from  an  order  of  the  board  of  com- 
missioners establishing  a  drain,  all  questions  raised  by  remon- 
strance before  the  board  are  to  be  tried  de  novo,  and  the  burden  is 
upon  the  petitioners  to  establish  by  evidence  such  facts  as  were 
necessary  to  be  established  before  the  board,  if  such  facts  are  con- 
troverted by  remonstrance.  Trittipo  v.  Beaver ^  65£. 

2.  Remonstrance. — A  remonstrance  against  the  establishment  of  a 
drain  on  the  ground  that  the  costs  and  damages  would  exceed 
the  benefits  presents  a  legal  objection  to  the  proposed  work  as  a 
whole.  lb, 

8.  Petition. — lateral  Drains. — Where  the  petition  for  a  drain  asked 
for  such  lateral  or  branch  drains  as  might  be  deemed  neces- 
sary by  the  drainage  commissioners,  the  proceedings  were  not  in- 
validated because  the  commissioners'  report  provided  for  lateral 
drains  not  expressly  designated  in  the  petition. 

Goodrich  v.  Stangland,  279, 

4.  Petition. — Notice, — Where,  by  the  report  of  the  drainage  com- 
missioners on  a  petition  which  had  been  referred  to  them  by  the 
court,  it  appeared  that  lands  were  affected  by  the  drain  which  were 
not  namea  in  the  petition,  and  the  court  fixed  the  time  for  hearing 
the  report,  a  notice  to  the  owners  of  such  lands  need  not,  under 
§5624  Burns  1894,  contain  a  description  of  the  land.  lb. 

6.  Petition. — Drainage  of  Lakes. — Where  a  petition  for  a  drain 
did  not  ask  for  the  drainage  of  lakes,  the  fact  that  the  proposed 
route  ran  through  several  small  natural  water  basins  did  not  invali- 
date the  proceedings  as  being  for  the  drainage  of  lakes.  lb. 
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D&xxaaisTs— 

Licenses.— state  Board  of  PTiarmaey, — Mandamus, —  An  action  in 
mandamus  will  not  lie  to  compel  the  board  of  pharmacy  to  issue 
an  applicant  a  license  without  examination  or  diploma,  under 
the  provision  of  the  pharmacy  act  of  1899  (Acts  1899,  p.  159),  requir- 

.  ing  such  board  to  issue  a  license  to  any  person  who  at  the  time  of  the 
taking  effect  of  the  act  was  the  proprietor  or  manager  of  a  store  or 
pharmacy  in  which  physicians'  prescriptions  were  compounded, 
where  the  petition  showed  that  the  relator  became  the  owner  of  the 
pharmacy  on  June  19, 1899,  since  such  act  took  effect  April  27, 1899. 

State,  ex  rel, ,  v.  Indiana  Board  of  PJiarmacy,  4.14, 

EASE1CBKT8— By  flowage,  see  QuiETiNa  Title  2;  Indianapolis 
Water  Co.  v.  Kingan  <fc  Co. ,  ^75. 

ELECTIONS— 

1.  Contests. — Pleading. — In  an  action  to  contest  an  election  the  com- 
plaint must  set  forth  specifically  the  particular  facts  counted  upon 
as  invalidating  the  election.  Borders  v.  WiUiavFiSt  S6, 

2.  Contests. — Where  in  an  action  to  contest  an  election  the 
issue  joined  was  the  failure  of  the  board  of  canvassers  to  count  all 
of  the  votes  received  by  plaintiff  in  a  certain  precinct,  it  was  error 
for  the  court  to  admit  in  evidence  and  count  for  plaintiff  rejected 
ballots  from  another  precinct.  lb, 

8.  Contests. — Pleading. — An  allegation  in  a  complaint  in  an  action 
to  contest  an  election  that  the  contestor  received  more  votes 
than  the  oontestee  is  not  the  averment  of  any  fact  within  the  pur- 
view of  the  causes  for  contesting  an  election  as  enimieratea  in 
^812  Bums  1894,  but  is  tantamount  to  a  general  averment  that  the 
judgment  of  the  county  board  of  canvassers  was  erroneous,  and 
when  pleaded  as  an  independent  ground  of  contest  will  be  regarded 
as  surplusage.  lb, 

i.  Contests.  — Ballots,  — Distinguishing  Marks. — A  cross  placed  in  the 
square  at  the  left  of  two  candidates  for  county  commissioner  in  the 
same  district  does  not  constitute  a  distinguishing  mark  within 
the  meaning  of  g§6248c  and  6248g  Bums'  Supp.  1897,  and  such 
ballot  being  regular  in  other  respects  should  be  counted  for  the 
candidates  for  other  offices  for  whom  it  was  properly  marked.     lb. 

EKBEZZLEKENT— Of  fines  by  a  justice  of  the  peace,  see  Crdonal 
Law,  8 ;  Crawford  v.  State,  69S, 

1.  Justices  of  the  Peace. — FHnes  Collected. — Indictment. — Description 
of  Money. — ^In  an  indictment  against  a  justice  of  the  peace  for  the 
embezzlement  of  fines  collected  by  him  it  was  sufficient  to 
describe  the  sum  embezzled  as  money,  simply,  without  specifying 
any  particular  coin,  note,  bill,  or  currency.    Crawford  v.  State,  69S, 

2.  Indictment.  —  An  indictment  which  charged  that  defendants, 
being  officers,  agents  and  employes  of  a  bank,  and  having  access 
to  and  control  and  possession  of  money,  appropriated  the  same 
to  their  own  use,  but  not  averring  that  defendants  had  possession 
of  such  money  by  virtue  of  their  employment,  was  insufficient  to 
charge  embesuslement  under  §2022  Bums  1894. 

State  V.  Windstandiey,  £90, 

ESTOPPEL — ^When  children  by  former  marriage  will  be  estopped 
from  claiming  title  to  lands  as  forced  heirs  of  stepmother,  see 
Descent  and  Distribution,  1 ;  Burget  v.  Merritt,  14s, 
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SvjldEKCS — Sufficiency  of  in  action  for  raalicious  prosecution,  see 
Malicious  Prosboution,  8;  Hutehinacm  v.  Wenzd,  49. 

Sufficiency  of  to  convict  for  larceny,  see  Criminal  Law,  7;  StiUweU 
T.  State,  66S, 

Sufficiency  of  to  conTict  for  manslaughter,  see  Cbihinal  Law,  6; 
Bloom  V.  State,  t9S. 

When  the  admissions  of  defendant  in  a  criminal  case,  proouied  by 
coercion,  are  harmless,  see  Criminal  Law  8;  J&. 

As  to  sexual  intercourse  in  prosecution  for  rape  on  child  under 
fourteen  years  of  age,  see  Rape  5;  Hanes  ¥.  State^  IIM, 

As  to  intent  in  prosecution  for  assault  with  intuit  to  oonmiit  rape, 
see  Rape  2,  8;  Ih. 

When  not  necessary  to  prove  all  of  the  allegations  of  complaint, 
see  Plbadino  6;  Terre  Haute,  etc.,  R.  Co.  v.  Sheeks,  7^ 

In  action  to  set  aside  a  conveyance  of  reel  estate,  see  Fbaudulbnt 
-    CoNTBTANCES  1 ;  Hednek  v.  JEToZZ,  S71. 

Sufficiency  of  evidence  to  establish  ownership  of  land  by  adverse 
possession,  see  Adybbse  Possession  2,  8;  Pittsburgh,  etc.,  R,  Co. 
V.  Stickley,  312, 

In  trial  of  action  to  contest  an  election,  see  Elbotions  2;  Borders 
V.  WiUiams,  S6. 

When  extrinsic  evidence  is  admissible  to  explain  signature  to  note, 
see  Bills  and  Notes;  Second  Nat,  Bank  v.  Midland  Steel  Co.,  681, 

1.  Exception.—  Offer  to  Pi^ove. — Appeal  and  Error. — An  oflFer  to 
prove  made  after  the  ruling  of  the  court  excluding  the  testimony 
comes  too  late,  and  such  offer  forms  no  basis  for  an  exception,  and 
is  not  reviewable  on  appeal. 

State,  ex  rel.,  v.  Cox,  693;  Rinkenberger  v.  Meyer,  162. 

8.  Justices  of  the  Peace. — Embezzlement, — ^Where  in  a  prosecution 
against  a  justice  of  the  peace  for  the  embezzlement  of  fines 
collected  by  him  the  court  limited  the  investigation  of  the  dockets 
of  the  justice  given  in  evidence  from  the  time  of  last  settlement 
until  the  date  of  the  demand  made  by  the  Attorney -General,  and 
counsel  for  State  read  a  list  of  cases  from  the  dockets  showing  fines 
assessed  and  paid  in  excess  of  the  amount  reported  by  such  justice, 
the  jury  was  warranted  in  considering  such  matter  as  evidence  in 
the  absence  of  any  objection  made  at  the  time  by  defendant. 

Crawford  v.  State,  692, 

8.  Variance, — Appeal  and  Error, — A  cause  will  not  be  reversed 
on  appeal  because  of  a  variance  between  the  note  described  in  the 
complaint  and  the  one  produced  at  the  trial  and  offered  in  evi- 
dence, where  ro  reason  was  given  at  the  time  why  said  note  was 
not  admissible  in  evidence.  AUen  v.  Hollingshead,  178, 

BXECUTION  SALES— 

Appraisement.  —  Judgment. —  Construing  §744  Bums  1894  with  §585, 
a  judgment  without  relief  cannot  rightfully  be  rendered  unless  the 
law  provides  for  such  a  judgment  in  the  particular  cctse,  and  if 
the  law  does  so  provide,  the  judgment  must  be  entered  '*  without 
relief  "  or  a  sale  therexmder  without  appraisement  will  be  illegal. 

BoUman  v.  Oenimul,  33. 
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EXECUTOBS  AND  ADMINIBTBATOBS— See  Dbcsdbnts*  Es- 
tates; Descent  and  Disteibution. 

1.  Sale  of  Real  Estate  to  Pay  Debts. — Contract  trith  Administrator 
and  Heirs  for  Sale. — Administrator  instituted  proceedings  to  sell 
real  estate  to  pay  debts.  A  cross-complaint  therein  was  filed  setting 
forth  that  under  an  agreement  of  sale  with  the  administrator  and 
the  heirs  the  croes-oomplainant  took  possession  of  the  real  estate 
and  made  valuable  improvements  thereon,  and  asking  that  cross- 
complainant  be  given  a  first  lien  on  the  proceeds  of  the  sale  for  the 
value  of  the  improvements.  Held,  that  the  cross-complaint  did  not 
state  a  cause  of  action.  Moore  v.  Moore.  261, 

2.  Accounts. — Decedenfs  Estates, — Complaint. — A  complaint  dis- 
closing that  defendant  had  in  his  possession  money  and  property 
belonging  to  the  estate  of  decedent  to  which  plaintiff,  as  admin- 
istratrix, was  entitled,  a  demand,  and  the  refwud  of  defendant 
to  account,  is  sufficient  to  entitle   plaintiff   to   an   accounting. 

Shrum,  Adm,,  v.  Simpson,  160. 

EXEMPTIONS — A  conveyance  will  not  be  set  aside  as  fraudulent 
against  creditors,  where  the  value  of  the  land  conveyed  did  not 
exceed  the  amount  to  which  the  grantor  was  entitled  as  exempt 
from  execution.  Hedrick  v.  Hall,  S71. 

FOBFEITU&ES— Of  franchise  of  railroad  company  for  surrendering 
corporate  property  to  rival  company,  see  Railroads  1,  2,  8,  4; 
Eel  River  R.  Co.  v.  State,  exrel.,  433. 

FRANCHISES— See  Munioipal  Corporations. 

Forfeiture  of  franchise  of  railroad  company  for  surrendering 
corporate  property  to  rival  company,  see  Railroads  1, 2, 8, 4;  Eel 
River  R.  Co.  v.  State  ex  rel. ,  433, 

* 

Discriminating  charges  of  gas  company  in  furnishing  gas  to  the 
public  under  franchise  of  city,  see  Gas;  Richmond  Nat.  Oas  Co. 
V.  Clawson,  669. 

EBAUDULENT  CONVEYANCES— Conveyance  to  wife  in  lieu  ef 
her  inchoate  interest  in  lands  of  husband,  see  Husband  and  Wife, 
2;  Baldwin  v.  Heil,  6S3. 

1.  Evidence. — A  conveyance  of  real  estate  will  not  be. set  aside  as 
fraudulent  as  against  creditors,  where  the  evidence  showed  that 
the  conveyance  was  made  upon  a  valuable  oonsideration,  and  that 
the  grantee  took  the  same  without  knowledge  of  any  intended 
fraud.  Hedrick  v.  Hall,  371, 

2.  Exemption. — A  conveyance  of  real  estate  will  not  be  set  aside 
as  fraudulent  against  creditors,  where  the  value  of  the  land  con- 
veyed did  not  exceed  the  amount  to  which  the  grantor  was  entitled 
as  exempt  from  execution.  lb, 

QAHE— 

1.  Constitutional  Law. — Section  2309  Bums  1894,  making  it  un- 
lawful for  any  person  to  have  in  his  possession  any  quail  during 
the  close  season,  as  therein  provided,  is  not  violative  of  the  four- 
teenth amendment  to  the  United  States  Constitution  which  pro- 
vides that  no  state  shall  make  or  enforce  any  law  which  shall  de- 
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prive  any  person  of  property  without  due  process  of  law,  nor  of 
article  1,  §!^i  of  the  State  Constitution  which  provides  that  no  man's 
property   shall   be   taken   by   law   without    just   compensation. 

Smith  V.  State,  611. 

2.  Po99€Micm  of  Game  Taken  in  Open  iSfioson.— Under  the  i)ro- 
▼ision  of  §2209  Bums  1894,  one  having  in  his  possession  quail  during 
the  close  season,  as  therein  provided,  is  liable  to  punishment 
therefor,  although  the  quail  came  into  his  possession  during  the 
open  season.  lb, 

GAMZNG^When  action  by  State  to  suppress  gambling  house  will 
not  lie,  see  Injunction,  2;  State  v.  (yLeary,  526. 

GAS— See  Mines  and  Minerals;  Natxtral  Qas. 

Discriminating  Charges.— Enforcement. — A  rule  promulgated  by  a 
natural  f^as  company  engaged  in  furnishing  gas  to  the  public  under 
a  franchise  of  a  city  fixing  the  price  of  gas  to  consumers  at  twelve  and 
one-half  cents  per  thousand  cubic  feet  when  used  for  fuel  purposes 
only,  and,  when  used  by  consumers  for  both  fuel  and  illuminating 
purposes,  at  twenty  cents  per  thousand  cubic  feet  for  both  purposes, 
unjustly  discriminates  against  customers  who  use  gas  for  both  pur- 
poses, and  cannot  be  enforced. 

Richmond  Nat.  Oa^  Co.  v.  Clawson,  659. 

GRAND  JUBY— The  defendant  in  a  criminal  case,  by  entering  a 
plea  of  guilty,  waives  his  right  to  question  the  manner  in  which 
the  grand  jury  was  in^paneled.  See  Cbdcinal  Law.  9;  Harris 
V.  State,  S65. 

GRAVEL  ROADS— 

Injunction. — Counties. — An  action  will  not  lie  to  enjoin  the  board 
of  county  commissioners  from  letting  a  contract,  under  the 
provisions  of  §§6924-6988  Bums  Supp.  1897,  for  the  construction  of 
a  free  gravel  road,  because  of  irregularities  in  the  election,  since  an 
adequate  legal  remedy  is  given  by  §7859  Bums  1894,  granting  an 
appeal  from  the  action  of  the  board  of  commissioners  in  such  cases. 

^^i^<»-^<r«-M>  ik«<r^  •m'«-»^  Board,  etc.,  v.  Conner,  48J^. 

GT7ARDULN  AND  WARD— 

Failure  of  Guardian  to  Account. — Action  on  Bond. — lAmitations. — 
An  action  by  a  ward  to  recover  on  his  guardian's  bond  for  failure  of 
guardian  to  account  for  moneys  received,  such  failure  being  due  to 
fraud  or  mistake,  is  barred  after  three  years  from  final  settlement. 

State,  ex  rel. ,  v.  Parsons,  67. 

HABEAS  CORPUS — ^When  mittimus  issued  pursuant  to  judgment 
of  police  judge  cannot  be  inquired  into  by,  see  Criminal  Law  21, 
Webber  v.  Harding,  408. 
When  prisoner  \H11  not  be  released  j^on  writ  of  habeas  corpus  be- 
cause neither  arraignment  nor  plea  was  entered  before  trial,  see 
Criuinal  Law  22;  Winslow  v.  Oreen,  S68. 

HARMLESS  ERROR— Sustaining  demurrer  to  answer,  see  Appeal 

AND  Error  44;  Coverdale  v.  Edioards,  S74. 

Pleading. — ^Available  error  cannot  be  predicated  on  the  action  of  the 
court  m  sustaining  a  demurrer  to  an  answer  where  the  facts  averred 
in  the  answer  were  admissible  in  evidence  under  the  general  denial. 

Troxel  v.  Tliomas,  519. 


730  INDEX. 


1.  State  Board  of  Health. — Power  to  adopt  Rules  of  Health.^ 
Police  POiver.  —  Constitutional  Law, — Section  6711  et  seq.  Burns 
1894  anthoriidng  and  empowering  the  State  board  of  health  to  adopt 
rules  and  by-laws  to  prevent  the  spread  of  contagious  and  infec- 
tious diseases  is  not  a  delegation  of  legislative  authority  in  violation 
of  article  4»  §1  of  the  Ck)nstitution  vesting  the  legislative  authority 
of  the  State  m  the  General  Assembly.  Blue  v.  Beach,  1£L 

2.  Boards  of  Health.— Schools, — Vaccination  of  School  Children. 
—Under  the  provision  of  §6718  Burns  1894  making  it  the  duty  of 
local  boards  of  health  to  protect  the  public  health  and  arrest  the 
spread  of  contagious  diseases,  a  local  board  of  health  may  require 
that  school  children  be  vaccinated  as  a  sanitary  condition  imposed 
upon  their  privilege  of  attending  school  during  a  peritxL  of 
threatened  epidemic  of  smallpox.  Ih, 

HIOHWATS-^See  Gravel  Roads. 
Statutes  must  be  strictly  followed  in  the  establishment  of,  see 
Counties,  2;  Helms  v.  Bell,  502. 

A  railroad  is  not  a  public  highway  in  the  sense  that  lands  acquired 
for  right  of  way  cannot  be  taken  from  it  by  adverse  posses- 
sion. See  Adverse  Possession,  1;  PitUiburgh^  etc.,  R.  Co,  v. 
Stickley,  SIS. 

Establishment. — When  Partially  Within  City  Limits. — ^Where,  in 
a  proceeding  to  establish  a  highway,  before  the  act  of  1899 
(Acts  1899,  p.  116)  came  into  e£fect,  it  appeared  that  a  part  of  the 
proposed  highway  lay  within  the  corporate  limits  of  a  city,  the 
court,  on  appeal  from  the  board  of  commissioners  establishing  the 
highway,  erred  in  overruling  a  motion  to  dismiss  the  petition,  mnce 
the  board  had  no  jurisdiction  of  that  part  of  the  proposed  highway 
within  the  city  limits.  Oascho  v.  Sohl,  417. 

HOMICIDE — See  Criminal  Law. 
Sufficiency  of  evidence,  see  Criminal  Law  6;  Harris  t.  State,  266. 

1.  Indictment. — Where  Death  wa^  Caused  in  Manner  Unknown 
to  Orand  Jury. — Where  the  evidence  before  the  gntnd  jury  jioints 
to  the  commission  of  a  murder  by  the  accused,  but  from  such 
evidence  they^  are  in  doubt  as  to  the  cause  of  death,  a  count  may  be 
framed  alleging  that  the  death  was  caused  in  some  manner  to  them 
unknown.  Waggoner  v.  State,  341. 

2.  Indictment. — Allegation  of  Assault. — In  an  indictment  for 
murder,  it  is  not  necessary  to  charge,  in  formal  and  express  terms, 
an  assault  or  an  assault  and  battery.  lb. 

HUSBAND  AND  WIFE— Construction  of  statutes  relating  to  con- 
veyances made  by  children  whose  father  left  surviving  him  a 
childless  second  wife,  see  Statxttes,  8;  Burget  v.  Merritt,  14S. 

When  in  suit  to  foreclose  a  mortgage  executed  by  husband  and 
wife  on  lands  of  husband,  it  is  not  necessary  to  set  np  her 
inchoate  right  to  one-third  of  the  lands  mortgaged,  as  against 
judgment  creditors,  see  Jxtdgmbnts  2 ;  Clements  v.  Davis,  624. 

When  terms  of  will  are  such  as  not  to  require  wife  to  make  election, 
see  Wills  1 ;  Cameron  v.  Parish,  S29. 
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Inchoate  interest  of  wife  in  action  to  foreclose  mortgage  on  lands 
of  husband,  see  Pleading  6;  Clements  v.  Davis,  6^4. 

1.  Inchoate  Interest  of  Wife.^Deeds  ^Con^ideration.^The  sur- 
render by  a  wife  of  her  inchoate  interest  in  the  lands  of  her  hus< 
band  constitutes  a  valuable  consideration  for  the  convejance  to 
her  of  other  property  by  way  of  compensation  for  the  interest  so 
surrendered  and  conveyed  by  her.  Baidwin  ▼.  Heil,  682, 

2.  Conveyance  to  Wife  in  Lieu  of  her  Inchoate  Interest — Fraud' 
tUeni  Conveyances. — A  conveyance  of  real  estete  to  a  wife  in 
exchange  for  real  estate  owned  by  her  husband,  made  in 
lieu  of  her  inchoate  interest  therein,  will  not  be  set  aside,  at 
the  instance  of  creditors,  as  fraudulent,  where  it  was  shown  that 
the  land  owned  by  the  husband  was  worth  $9,820,  subject  to  a 
mortgage  debt  of  14.500,  and  the  property  conveyed  to  the  wife  was 
of  the  value  of  $2, 400.  lb. 

INDETEBMINATE  SENTENCE  LAW-^onstitutionaH^  of,  see 
Criminal  Law,  18;  Bloom  v.  State,  t9S, 

INDIANAPOLIS  CIT7   CHABTEE— See   Mxtnioipal   Cobfoba- 

TIONS. 

The  provisions  of  the  Indianapolis  city  charter  relative  to  street 
improvements  are  not  in  violation  of  the  federal  or  State  Consti- 
tution. See  MuNioiPAL  Corporations,  7;  City  of  Indianapolis 
V.  Holt,  2t2. 

The  debts  of  the  school  city  of  Indianapolis  and  those  of  the  civil 
corporation  not  to  be  aggregated  to  determine  the  debt  limit.  See 
Municipal  Corporations,  1 ;  Campbell  v.  City  of  Indianap<dis, 

186, 
Constitutionality  of  act  of  March  4,  1899,  authorizing  organization 
of  board  of  school  commissioners,  see  Constitutional  Law,  2,  8, 
4 ;  Campbell  v.  City  of  Indianapolis,  186, 

INDICTXENT — Must  be  indorsed  "  a  true  bill "  over  the  signature 

of  the  foreman  of  the  grand  jury.    See  Crdonal  Law,  2;  Denton 

V.  State,  S07. 
Sufficiency  of  indictment  for  embezzlement,  see  Embezzlement,  2; 

State  V.  Winstandley,  290. 
Description  of  money  in  indictment  against  justice  of  the  peace  for 

embezzling  fines  collected,  see  Embezzlement,  1;  Crawford  v. 

State,  692. 
Where  death  was  caused  in  manner  unknown  to  grand  jury,  see 

Homicide,  1 ;  Waggoner  v.  State,  341, 
For  murder  need  not  charge  in  express  terms  an  assault  or  an  assault 

and  battery.    See  Homicide,  2;  lb, 

INJUNCTION — ^When  action  will  lie  to  enjoin  the  owner  of  lands 
from  using  artificial  means  to  increase  the  flow  of  natural  gas, 
see  Mines  AND  Minerals,  1;  Manufacturers  Oas,  etc,  Co.  v.  Indi- 
ana Nat.  Oas.  etc.,  Co.,  46I. 
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An  action  to  enjoin  defendant  from  transporting  natural  gas 
through  pipes  at  a  pressure  exceeding  800  pounds  per  square  inch, 
in  yiolation  of  law,  cannot  be  maintained,  where  it  is  not  shown 
that  plaintiffs  sustain  any  special  injury  thereby  peculiar  to  them- 
selves. See  Natural  Gas,  2;  Manufacturers  Oas,  etc.,  Co,  v.  Ii^ 
diana  Nat.  Gas,  etc.,  Co.,  566. 

As  to  injunction  to  prevent  enforcement  of  contract  made  by  county 
to  investigate  county  offices,  see  Counties,  5,  6,  7;  Boards  etc.,  v. 
Gardner,  165. 

To  enjoin  the  letting  of  a  contract  for  the  construction  of  a  free 
gravel  road,  see  Gravbl  Roads;  Board,  etc.,  v.  Conner,  484, 

When  order  of  court  in  an  injunction  proceeding  cannot  be  ap- 
pealed from,  see  Appeal  and  Error,  2;  Terre  Haute,  etc.,  R,  Co. 
V.  St.  Joseph,  etc.,  R.  Co.,  27. 

1.  Landlord  and'  Tenant. — Enforcement  of  Covenants  in  Lease. — 
Where  a  covenant  was  inserted  in  a  lease  prohibiting  the  lessee 
from  selling  beer  upon  the  leased  premises  other  than  that 
manufactured  by  a  certain  brewing  company,  the  company  for  whose 
benefit  the  contract  was  made  may  enforce  such  provision  by  in- 
junction, the  remedy  at  law  being  inadequate. 

Ferris  v.  American  Brewing  Co.  5S9. 

2.  Gaming. — Criminal  Law.  ^ An  injunction  will  not  be  granted  at 
the  instance  of  the  State  to  suppress  a  gambling  house,  where  the 
gambling  house  was  located  out  upon  a  prairie  almost  a  quarter  of 
a  mile  distant  from  an^  house,  and  it  was  not  shown  that  any  person 
had  been  annoyed  or  disturbed,  or  any  property  injured. 

State  V.  O^Leary,  626, 

8.  Legal  Remedy.  —  Counties.  —  Contracts  of  Employment.  —  Ac- 
counts.—  An  action  by  a  taxpayer  will  not  lie  to  enjoin  the 
county  commissioners  from  entering  into  a  contract  employing  a 
person  to  prepare  an  index  to  certain  county  records,  since  §1^58 
Bums  1894,  provides  an  adequate  legal  remedy. 

Ta^ett  V.  Stevenson,  407. 

INSTBXTCTIONS — In  a  criminal  case  are  made  part  of  the  record 
only  by  bill  of  exceptions.  See  Criminal  Law  16 ;  StillvxU  ▼. 
State,  552. 

Joint  Assignment  on  appeal,  see  Appeal  and  Error  19;  Crawford 
V.  State,  692. 

As  to  intent  in  prosecution  for  assault  and  battery  with  intent  to 
commit  rape,  see  Raps  4 ;  Hanes  v.  State  112. 

1.  Refusal  to  Give. — Appeal  and  Error. — A  cause  will  not  be  re- 
versed because  of  the  action  of  the  court  in  refusing  to  give  an 
instruction  where  it  does  not  affirmatively  appear  from  the  record 
that  the  instruction  was  tendered  before  the  commencement  of  the 
argument  with  a  request  that  it  be  given.  Harris  v.  State,  265. 

2.  Evidence. — A  cause  will  not  be  reversed  on  the  ground  that  cer- 
tain instructions  given  were  not  applicable  to  the  evidence,  where 
there  was  some  evidence  to  which  the  instructions  complained  of 
were  applicable.  lb. 
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3.  Reasonable  Doubt. -^Criminal  Law. — Harmless  Error. — A  crim- 
inal cause  will  not  be  reversed  because  of  a  defective  instruction 
on  the  question  of  reasonable  doubt,  where  the  charge  was 
not  imprassed  with  affirmative  error,  but  was  incomplete  or 
obscure,  and  the  court  was  not  requasted  to  give  an  instruction 
embracing  a  more  complete  exposition  of  the  law  relative  to  the 
question,  and  it  is  not  shown  that  the  complainant  was  prejudiced  to 
any  extent  in  any  of  his  substantial  rights.  lb. 

4.  Malice. — Criminal  Law. — An  instruction  that  malice  as  used 
in  the  statutes  defining  murder  has  a  technical  meaning,  including 
not  only  anger,  hatred,  and  revenge,  but  every  other  unlawful  and 
unjustifiable  motive,  that  it  is  not  confined  to  ill  will  toward  one  or 
more  individual  persons,  but  is  used  and  intenrled  to  denote  an  ac- 
tion growing  from  any  wicked  or  corrupt  motive — a  thing  done 
with  bad  or  malicious  intent — where  the  fact  has  been  attended  by 
such  circumstances  as  carry  in  them  the  plain  indication  of  a  heart 
regardless  of  social  duty,  and  fatally  bent  on  mischief,  is  a  proper 
definition  of  malice,  and  the  furtlier  statement  therein  that  ''malice 
is  implied  from  any  deliberate  and  cruel  act  against  another,  how- 
ever sudden,"  was  not  erroneous  as  invading  the  province  of  the 
jury.  lb, 

6.  Malice. — Criminal  Law. — Where  in  a  prosecution  for  murder 
it  was  shown  tliat  after  defendant  had  nred  the  fatal  shot  and 
the  deceased  had  staggered  and  retreated  from  twenty  to  forty  feet 
and  ceased  to  make  any  demonstration  or  effort  to  inflict  injury,  that 
defendant  stood  up  in  his  buggy  and  deliberately  fired  another  shot 
at  deceased,  it  was  not  error  to  instruct  the  jury  that  they  might 
consider  the  circumstances  of  the  firing  of  the  second  shot  along 
with  other  circumstances  as  tending  to  show  malice  in  the  mind  of 
defendant.  lb. 

6.  Hypothetical  Statement. — The  rule  that  a  hypothetical  in- 
struction must  contain  a  statement  of  all  of  the  material  facts 
which  the  evidence  reasonably  tends  to  prove  applies  only  to 
the  substantive  and  controlling  facts,  and  not  to  the  subsidiary  and 
evidentiary  facts.  Hutchinson  v.  Wenzd,  49. 

INSTTBANOE— A  stipulation  in  a  mortgage  that  the  mortgagor 

should  '*keep  the  buildings  insured  to  the  amount  of thousand 

dollars"  is  incomplete,  and  is  not  binding  on  the  mortgagor.    See 
Mortgages  11;  McCaslin  v.  Advance  Mfg.  Co.,  298. 

JT7DOBS — Action  will  not  lie  to  compel  the  judge  of  a  trial  court  to 
sign  a  bill  of  exceptions,  where  it  is  apparent  from  the  bill  that  it 
cannot  benefit  the  person  applying  for  it.  See  Mandamxts,  8; 
StatCy  ex  rei.,  v.  Cox,  69S. 

JT7DQKENTS — Without  relief,  see  Exeotttion  Sales;  BoUman  v. 
OemmiU,  3S. 

Action  will  not  lie  to  have  judgment  of  justice  of  the  peace  rendered 
void.    See  JusnoES  op  the  Peace,  1\  Calvert  v.  Hendricks,  69S. 

1,  Excessive  Damages. — A  judgment  against  the  city  marshal  and 
members  of  the  common  council  for  damages  in  the  sum  of  $4,000 
in  favor  of  an  electric  light  company  for  the  removal  of  its  poles 
and  wires  from  the  street,  was  excessive,  where  the  city  had  the 
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right  to  remove  the  poles,  since  the  measure  of  damages  was  the 
differenoe  in  value  between  the  poles  and  wires  properly  removed 
and  as  they  were  actually  removed.         Coverdale  v.  Edwards,  S74, 

2.  Foredoeure  of  Mortgages. — Husband  and  Wife. — Chneral  Judg- 
ment Creditors  of  Husband. — Inchoate  Interest  of  Wife.—Judicwl 
Sales. — In  a  suit  to  foreclose  a  mortgage  executed  by  husband  and 
wife  on  the  lands  of  the  husband,  to  which  suit  general  creditors  of 
the  husband  are  made  defendants,  and  to  which  the  wife  is  a  party, 
it  is  not  necessasy  that  the  wife  should  set  up  her  inchoate  right  to 
the  one-third  of  the  lands  mortgaged,  or  the  proceeds  of  their  sale, 
as  against  the  judgment  creditors,  and  she  will  not  be  concluded 
by  a  judgment  directing  the  sale  of  the  land,  and  the  application  of 
the  proceeds,  after  the  payment  of  the  mortgage  debt,  to  the  dis- 
charge of  the  general  judgments  against  her  husband,  where  her 
interest  in  the  land  was  not  specifically  put  in  issue. 

Clements  v.  Davis,  6S4. 

JUBIOIAL  ITOTZOE— The  Supreme  Court  takes  judicial  notice  of 
the  terms  of  circuit  courts.  Taylor  v.  Canaday,  Rec,  617. 

Deputy  Attomey-QenerdL. — Courts  will  not  take  judicial  notice  of  the 
official  character  of  the  deputies  or  assistants  of  the  Attorney- 
General.  Crawford  v.  Staie,  G92. 

JUBISDICnON— When  question  of   jurisdiction  is   waived,  see 
Abatement;  Eel  Rwer  R.  Co.  v.  Staie,  ex  rel,  433. 

JUBT— Telegram  to  juror  during  trial  of  cause,  see  Tbial  1;  Harris 
V.  State^  £65. 

1.  Competency  of  Juror. — Officers. — Criminal  Law, — Sheriffs  have 
such  pecuniary  interest  in  securing  convictions  in  criminal  cases  as 
to  render  their  deputies  incompetent  to  serve  as  jurors  in  a  criminal 
case.  Oaff  v.  State,  £77. 

2.  Competency  of  Juror. — Challenge  for  Cause. — Criminal  Law. — 
Although  §lo62  Bums  1894  professes  to  give  all  the  grounds  of  chal- 
lenee  for  cause,  the  constitutional  guaranty  of  an  impartial  jury 
will  not  be  allowed  to  be  destroyed  by  the  legislature's  omission  of 
grounds  that  clearly  render  the  juror  incompetent.  lb. 

8.  Talesmen. — Deputy  Slieriffs  as  Jurors. — New  Trial. — Criminal 
Law. — Where,  after  trial  and  conviction,  it  appeared  that  two  of 
the  jurors  called  as  talesmen  were  deputy  sheriffs  of  the  county, 
such  fact  being  unknown  to  defendant  or  his  attorneys  until  after 
the  verdict,  the  defendant  was  entitled  to  a  new  trial.  lb. 

JUSTI0B8  OF  THE  PEACB— Indictment  of  for  embezzlement  of 
fines,  see  Crxminal  Law  8;  Crawford  v.  State,  69i. 

Prosecution  before  need  not  be  by  indictment  or  information.  See 
Criminal  Law  1 ;  Webber  v.  Harding,  4O8. 

Description  of  money  in  indictment  against  justice  of  the  peace  for 
embezzlement  of  fines  collected  by  him,  see  Embezzlement,  1; 
Crawford  v.  State,  69£. 

1.  Judgments. — Injunction. — An  action  can  not  be  maintained  to 
have  a  judgment  rendered  by  a  justice  of  the  p-^ace  declared  void, 
and  to  enjoin  the  issuance  of  an  execution  thereon,  because  of 
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irregolaritieB,  since  the  statute  granting  an  appeal  furnishes  an  ade- 
quate legal  remedy.  Calvert  v.  Hendricks^  69t. 
2.  Embezzlement,— Failure  to  Account  for  Fines  Collected. — Where 
the  Deputy  Attomey-Oeneral  examined  the  dockets  of  a  justice  of 
the  peace  and  failed  to  ascertain  the  correct  amount  of  fines  collected 
because  of  false  entries  made  by  such  justice,  such  justice  was  as 
much  guilty  of  embezzlement  in  failing  to  pay  over  the  fines  in  excess 
of  the  amounts  entered  on  his  docket  ana  demanded  by  the  Deputy 
Attomey-Qeneral  as  if  he  had  refused  to  pay  over  the  amounts 
entered  on  the  docket  and  demanded.  Crawford  v.  State,  69$. 

LACHES — Delay  of  sixteen  months  after  action  has  aoorued  in  ap- 
plying for  writ  of  mandate  to  compel  a  county  treasurer  to  pay 
an  order  on  a  particular  fund  will  not  alone  defeat  the  action. 
See  Mandamus,  8;  Wood,  Treas.,  v.  State,  ex  rel.,  1. 

ULXmUOBJ}  AND  TENANT— Covenant  in  lease  prohibiting  lessee 
from  selling  beer,  upon  the  leased  premises,  other  than  that  manu- 
factured by  a  certain  brewing  company,  see  Injunction,  1 ;  Fer- 
ris V.  American  Brewing  Co.,  639. 
An  agreement  between  landlord  and  tenant  by  which  each  furnish 
a  x)ortion  of  seed,  implements,  and  stock,  and  that  the  products 
shall  be  divided  at  the  end  of  term,  does  not  create  a  partnership. 
See  Contracts;  Shrum,  Adm.,  v.  Simpson,  160, 

1.  Covenant  as  to  Use  of  Leased  Premises. — Puhlie  Policy. — A  cov- 
enant in  a  lease  that  the  lessee  should  sell  no  beer  upon  the  leased 
premises  except  that  manufactured  by  a  certain  brewing  company 
IS  not  invalid  as  being  against  public  policy. 

Perris  v.  American  Brewing  Co. ,  5S9, 

2.  Covenant  as  to  Use  of  Leased  Premises. — Enforcement. —  Par- 
ties.— A  covenant  in  a  lease  that  lessee  should  sell  no  beer  upon  the 
leased  premises  except  that  manufactured  by  a  certain  brewing 
company  may  be  enforced  by  the  company  for  whose  benefit  the  con- 
tract was  made,  although  the  company  was  not  a  party  thereto.  Ih. 

8.  Failure  to  Make  Repairs. — Damages. — Damages  cannot  be  re- 
covered by  a  tenant  for  personal  injuries  resulting  from  the  mere 
continuance  of  obvious  defects  to  a  house  oocupied  by  him  which 
the  landlord  agreed  to  repair.  Hanson  v.  Cruse,  176, 

4,  Repairs.  —HabitabUiiy  of  Premises. — ^Th e  relation  of  landlord  an d 
tenant  raises  neither  an  implied  warranty  of  habitability  nor  an  obli- 
gation to  repair  on  the  landlord's  part.  lb. 

6.  Lease. — Decedents*  Estates. — Courts. — Jurisdiction.— A  lease  of 
lands  for  a  term  of  years  is  personal  property,  the  title  to  which, 
upon  the  death  of  line  holder,  passes  to  his  administrator,  and  an 
action  may  be  brought  by  the  administrator  in  the  county  in  which 
defendant  resides  to  set  aside  an  assignment  of  the  lease  made  by 
his  decedent,  regardless  of  the  location  of  the  leased  premises. 

LABCBNY-See  Criminal  Law.  -*^«'"*  ^-  ^"^^^  -""*-  ^7^' 

Sufficiency  of  evidence,  see  Criminal  Law  7;  Stillu^ll  v.  State,  65S. 
"When  appropriation  of  property  obtained  by  bailee  for  hire  is  not 

larceny,  see  Criminal  Law  10;  lb. 
As  to  power  of  jury  to  fix  penalty,  under  the  indeterminate  sen- 
tence law,  see  Criminal  Law  13 ;  Caiger  v.  State,  646, 
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Counties, — Removal  of  County  Seat. — Taxation. — A  decision  oi  the 
Supreme  Court  in  an  appeal  from  a  judgment  requiring  the  board 
of  commissioners  to  order  an  election  under  a  special  act  forthj 
relocation  of  a  county  seat,  holding  the  provisions  of  the  act  for 
raising  revenue  valid,  is  not  the  law  of  a  new  and  independent  action 
brought  to  compel  the  commissioners  to  order  another  election 
under  such  act,  and  its  validity  as  a  precedent  is  subject  to  review 
on  appeal  in  such  subsequent  action. 

Board,  etc.,  v.  State,  ex  rd.,  S04, 

LBASB— Of  railroad  to  rival  company  in  order*  to  destroy  competi 
tion,  see  Railkoads  1,  3,  8,  4;  Eel  River  R.  Co.  v.  State,  ex  rel, 
4SS. 

lilCEMBES — Action  to  compel  board  of  pharmacy  to  issue  an  appli- 
cant a  license  without  examination,  see  Druggists;  State,  ex  rel., 
V.  Indiana  Board  of  Pharmacy,  4U. 

1.  Electric  Light  Companies. — Municipal  Corporations.— A  grsnt 
to  an  electric  light  company  to  plant  and  erect  poles  in  the 
streets  of  a  city  for  the  purpose  of  furnishing  electric  lights  to  the 
citizens  of  such  city,  reserving  the  right  on  the  part  of  the  city  to 
revoke  the  grant,  and  demand  that  the  poles  be  removed,  and  remove 
the  same  if  necessary,  constituted  a  bare  license,  revocable  without 
cause  at  the  will  of  the  city  council.        Coverdale  v.  Edwards,  S74. 

2.  Electric  Light  Companies.  —  Municipal  Corporations. — The  pro- 
•  vision  of  §4303  Bums  1894,  authorizing  cities  to  grant  by  reso- 
lution or  ordinance,  under  such  restrictions  as  the  common  council 
may  deem  proper,  to  any  person  or  corporation,  the  right  to  main- 
tain in  the  streets,  alleys,  and  other  public  places  in  such  city,  poles, 
wires,  and  other  necessary  appliances  for  the  purpase  of  supplying 
electric  or  other  light,  carries  with  it  the  right  to  impose  any  terms 
on  the  grant  not  forbidden  by  law,  and  the  discretion  of  the  com- 
mon council  is  not  confined  to  the  mere  restriction  of  methods  of 
use,  but  extends  to  restriction  of  time.  Rt. 

UFE  ESTATES — A  condition  in  a  deed  of  general  warranty  reserv- 
ing to  the  grantors  a  life  estate  in  the  lands  not  inconsistent  with 
the  g^rant  in  fee,  see  Dbbds  8;  Haines  v.  Weirick,  648, 

With  power  to  convey  under  certain  circumstances,  see  Wills  8, 
4,  5;  Rinhenberger  v.  Meyer,  152. 

LIMITATION  OF  ACTIONS— Action  on  guardian's  bond,  see 
Guardian  and  Ward;  State,  ex  rel,  v.  Parsons,  67. 

Mere  lapse  of  time  will  apt  bar  the  right  to  assert  and  show  that  a 
deed  absolute  on  its  face  was  intended  as  a  mortgage,  where  the 
parties  claiming  title  under  the  deed  never  occupied  the  land.  See 
Mortgages  1 ;  Mott  v.  Fiske,  697. 

Statute  Does  Not  Apply  to  State. — The  statute  of  limitations  does  not, 
in  civil  actions,  apply  to  the  State. 

Eel  River  R.  Co.  v.  State,  ex  rel ,  4^3. 
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MAUCIOirS  PBOSECXmON— 

1.  Probable  Cause.  — Instruction. — ^Where  defendant  caused  plain- 
tiff to  be  prosecuted  for  uttering  a  forged  note  upon  receipt  of 
a  letter  from  the  alleged  maker  denying  the  execution  of  the  note, 
an  instruction  in  an  action  against  defendant  for  malicious 
prosecution  to  the  effect  that  if  defendant  believed  the  statement 
contained  in  the  letter  to  be  true,  and  had  no  knowledge  or  in- 
formation of  any  fact  which  would  cause  a  man  of  reasonable  intel- 
ligence or  caution  to  Joubt  or  disbelieve  the  statement,  then  there 
was  probable  cause  for  the  prosecution,  and  the  verdict  should  be 
for  aefendant,  was  properly  refused.        Hutchinson  v.  Wenzd,  49, 

2.  Probable  Cause.  —  Instructions.  —  Probable  cause  does  not  de- 
pend upon  the  guilt  or  innocence  of  the  plaintiff,  but  upon  appear- 
ances deduced  from  facts  known  to  the  defendant,  and  information 
received  by  him,  and  properly  investigated,  of  a  character  to  pro- 
duce in  the  mind  of  a  reasonably  prudent  and  cautious  person  the 
honest  belief  that  the  crime  charged  had  been  committed,  and 
an  instruction  in  an  action  for  malicious  prosecution  to  the  effect 
that  if  the  evidence  preponderates  in  favor  of  the  defendant,  and 
establishes  the  crime  charged,  the  defendant  then  had  the  right  to 
institute  the  criminal  proceeding  against  plaintiff,  was  erroneous, 
as  the  jury  might  reasonably  infer  tlierefrom  that  the  only  defense, 
so  far  as  probable  cause  was  concerned,  was  proof  that  the  plaintiff 
was  actually  guilty  of  the  crime  for  which  he  was  prosecuted.     lb, 

8.  Evidence. ^Sufficiency. — In  the  trial  of  an  action  for  malicious 
prosecution  it  was  shown  that  plaintiff  sold  defendant  a  not^3 
purporting  to  have  been  executed  by  plaintiff's  brother-in-law,  a 
non-resident  of  the  State;  that  plaintiff  and  defendant  had  resided 
in  the  same  city  for  a  number  of  years  and  plaintiff's  reputa- 
tion for  honesty  and  integrity  was  good,  but  the  alleged  maker 
of  the  note  was  unknown  to  defendant.  When  the  note  matured 
defendant  wrote  the  maker  requesting  payment,  and  was  informed 
by  letter  that  the  note  was  a  forgery,  whereupon  he  sent  an 
officer  for  plaintiff,  who  gave  a  minute  detail  of  the  transiurtion 
out  of  which  the  note  was  given,  and  offered  to  give  defendant 
security  in  double  the  amount  of  the  note  until  the  validity 
thereof  could  be  verified;  but  that  defendant  in  disregard  of  plain- 
tiff*s  statement  and  offer,  and  without  advising  with  the  prosecuting 
attorney,  who  was  present,  and  against  the  advice  of  the  chief  of 
police,  filed  an  affidavit  against  plaintiff  charging  him  with  utter- 
ing a  forged  note,  upon  which  a  warrant  was  issued  and  he  was 
taken  into  custody.  An  indictment  was  subsequently  returned 
against  plaintiff,  charging  him  with  the  offense,  but  a  nolle  prosequi 
was  entered  for  the  reason  that  the  maker  of  the  note  had  appeared 
before  the  grand  jury  and  testified  that  the  note  was  genuine. 
Held,  that  the  evidence  was  sufficient  to  support  a  judgment  for 
plaintiff.  lb. 


Alternative  Writ. — Joinder  of  Issues. — The  right  to  an  alterna- 
tive writ  of  mandate  may  exist  independently  of  the  ability  to 
prove  it,  and  the  fact  that  a  county  order  was  indorsed  as  paid 
will  not  defeat  an  action  for  an  alternative  writ  of  mandate  to 
rec^uire  the  county  treasurer  to  pay  the  order,  since  under  the  pro- 
vision of  §1185  Bums  1894  issues  of  law  and  fact  may  be  joined  as 
in  civil  cases.  Wood^  Treas,  v.  State,  ex  rel. ,  i. 

Vol,  166—47 
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2.  Alternative  Writ — Joinder  of  Issues. — In  an  action  for  an  alter- 
native writ  of  mandate  to  require  a  county  treasurer  to  pay  a  balance 
alleged  to  be  due  on  an  order  on  the  State  school  fund,  an  answer, 
by  defendant  that  the  order  was  marked  paid  by  his  successor 
and  deposited  with  the  county  auditor  as  a  canceled  order,  that 
payment  was  asserted  on  one  side,  and  denied  on  the  other,  as 
to  such  alleged  balance,  and  that  defendant  could  not  safely  pay 
same  until  the  amount  unpaid,  if  any,  was  first  determined,  in  an 
action  for  that  purpose,  constitutes  a  complete  defense  to  such  pro- 
ceeding. 76. 

8.  Laches. — The  mere  delay  of  sixteen  months  after  the  action 
accrued  in  applying  for  a  writ  of  mandate  to  compel  a  county 
treasurer  to  pay  an  order  on  a  particular  fund  cannot  be  considered 
unreasonable,  or  laches  of  such  a  character  as  will  alone  defeat  the 
action.  lb. 

4.  Heading.  —  Argumentative  Denial.  —  An  answer  in  a  manda- 
mus proceeding  to  require  a  county  treasurer  to  pay  a  balance 
alleged  to  be  due  upon  an  order  on  a  particular  fund,  traversing  the 
averment  of  the  complaint  that  such  sum,  or  any  sum,  was  unpaid 
upon  the  order,  and  also  that  the  money  liable  for  the  payment  was 
in  the  treasury  at  the  time  the  demand  was  made,  was  good  as  an 
argumentative  denial,  and,  in  the  absence  of  a  general  denial,  a  de- 
murrer thereto  was  properly  overruled.  lb. 

6.  County  Treasurer.  —  Demand.  —  Where  in  an  action  against  a 
county  treasurer  for  an  alternative  writ  of  mandate  to  require  the 
payment  of  an  order,  the  term  of  the  treasurer  against  whom  the 
action  was  brought  expired  and  his  successor  was  substituted  as 
the  party  defendant,  the  petition  need  not  allege  a  prior  demand 
upon  the  substituted  defendant.  lb. 

6.  Evidence, — County  Treasurer.^  County  Order.— In  the  trial  of 
an  action  for  a  writ  of  mandate  requiring  a  county  treasurer  to 
pay  a  balance  alleged  to  be  due  upon  an  order  on  a  particular  fund, 
the  court  erred  in  excluding  the  testimony  of  a  witnass  tending  to 
prove  that  there  was  no  money  in  the  treasury  at  the  time  demand 
for  payment  was  made  that  could  be  used  in  payment  thereof.    lb. 

7.  Evidence. — Presumption. —  County  Treasurer. — In  an  action  for 
a  writ  of  mandate  to  require  a  county  treasurer  to  pay  a  balance 
alleged  to  be  due  upon  a  county  order  on  a  particular  fimd,  it  can- 
not be  conclusively  presumed  against  a  successor  in  office  that  the 
money  remained  in  the  treasury  until  paid  out  according  to  law.    lb. 

8.  Bill  of  Exceptions. — Defects. — An  action  will  not  He  to  compel 
the  judge  of  a  trial  court  to  sign  a  bill  of  exceptions,  where 
it  is  apparent  from  the  bill  that  it  cannot  benefit  the  person  apply- 
ing for  it,  or  would  be  useless  if  signed.    State^  ex  rel. ,  v.  Cox^  693. 

9.  Bill  of  Exceptions. —  Presumption. —  In  an  action  in  mandamus 
to  require  a  trial  judge  to  sign  a  bill  of  exceptions  tendered 
him,  all  presumptions  are  in  favor  of  the  action  of  the  court, 
and,  in  the  absence  of  the  evidence  given  at  the  hearing  of  the 
motion,  it  will  be  presumed  that  the  action  of  the  trial  court  was 
correct.  J6. 

MANSLAnGHTER-^See  Crimimal  Law. 
Sufficiency  of  evidence,  see  Criminal  Law  6;  Bloom  v.  Staie,  £9id. 
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KANUFAOTUKES— Liability  for  discharging  waste  matter  into 
streams,  see  Waters  and  Water  Courses;  Weston  Paper  Co.  v. 
Pope,  S94. 

KABTEB  AND  SEBVANT— See  Carriers;  Railroads. 

Personal  Injuries.— -Knowledge  of  Danger. — Plaintiff  was  employed 
in  defendant's  tin-plate  factory  in  operating  a  plating  ma- 
chine, and,  while  passing  a  vat  filled  with  ou  which  was  used 
in  connection  with  the  machine,  his  foot  slipped  on  the  oily 
floor  and  he  was  thereby  thrown  into  the  vat  of  boiling  oil  and 
severely  injured.  It  was  shown  by  the  special  verdict  that  de- 
fendant's servants,  who  had  been  in  its  employ  but  a  few  weeks, 
had  spilled  the  oil  on  the  floor  and  had  covered  it  with  sawdust; 
that  plaintiff  had  been  in  the  service  of  the  defendant,  operating 
the  plating  machine  for  about  two  months  and  knew  of  the  practice  of 
using  sawdust  to  absorb  oil  that  had  been  spilled  upon  the  floor. 
Held,  that  the  condition  of  the  floor  and  the  open  vat  were  as  well 
known  to  the  plaintiff  as  to  defendant,  and  that  plaintiff  cannot  re- 
cover for  the  injuries  received. 

Hattavxzy  v.  Atlanta  Steel,  etc.,  Co,,  607. 

MINES  AND  lONERALS— See  Gas;  Natural  Gas. 

1.  Natural  Oas.— Property  Rights. —Increasing  Natural  Flow. 
— /n/unciton.— Natural  gas  in  the  ground  is  so  far  the  sub- 
ject of  property  rights  in  the  owners  of  the  superincumbent 
lands,  that,  while  each  of  them  has  the  right  to  bore  or  mine  for  it 
on  his  own  land,  and  to  use  such  portion  of  it  as,  when  left  to  the 
natural  laws  of  flowage,  may  rise  in  the  wells  of  such  owner  and 
into  his  pipes,  no  one  of  the  owners  of  such  lands  has  the  right, 
without  the  consent  of  all  the  other  owners,  to  induce  an  unnatural 
flow  into  or  through  his  own  well,  or  to  do  any  act  with  reference 
to  the  common  reservoir,  and  the  body  of  gas  therein,  injurious  to, 
or  calculated  to  destroy  it,  and  an  action  may  be  maintained  by 
the  owners  of  superincumbent  lands  to  enjoin  another  owner  from 
using  devices  for  pumping,  or  any  other  artiticial  process,  that  shall 
have  the  effect  of  increasing  the  natural  flow  of  gas. 

Manufacturers  Oas,  etc.,  Co.  v.  Indiana  Nat.  Gas,  etc.,  Co.,  461. 

2.  Death  by  Wrongful  Act.— Action.— Parties.— Damages. —  Under 
the  provision  of  the  act  of  1891  (Acts  1891,  p.  57)  relating  to 
coal  hiines,  vesting  the  right  of  action  for  the  recovery  for 
the  death  of  an  employe  in  certain  persons  therein  named,  the 
administrator  of  a  deceased  employe  of  a  coal  mining  company, 
operated  under  the  provisions  of  said  act,  cannot  maintain  an  action 
for  the  death  of  such  employe,  caused  by  an  explosion  of  gas  in  the 
mine,  although  decedent  was  employed  therein  as  a  blacksmith  at 
the  time  of  the  accident,  and  was  not  engaged  in  actually  mining 
coal.  Mavle  Coal  Co.  v.  Partenheimer,  Adm.,  100. 

MONOPOLIES — Lease  of  railroad  to  rival  company  in  order  to  de- 
stroy competition,  see  Railroads  1,  2,  8,  4;  Eel  River  R,  Co.  v. 

State,  ex  rel.,  433. 

MOBTGAGES— 

1.  Deeds.— Limitation  of  Actions. — Where  a  deed  absolute  on  its 
face  was  intended  as  a  mortgage,  and  Uie  persons  claiming  title 
thereunder  never  occmpied  tlie  laud,  a  mere  lapse  of  time  will  not 
bar  tlie  right  to  assert  and  show  that  the  deed  was  in  fact  a  mort- 
gaj^e.  in  defenso  of  an  action  to  enforce  the  rights  of  tlie  parties 
under  such  deed.  Mott  v.  Fiske,  hiJT. 


740  INDEX. 

ft 

MORTGAGES  —Continued. 

2.  Deeds. — Special  Finding. — A  finding  in  a  partition  proceeding  that 
on  and  prior  to  the  date  of  a  certain  deed  upon  which  plaintiif  s 
title  to  the  real  estate  in  question  depended  the  grantor  was 
indebted  to  the  grantee  for  borrowed  money  and  said  deed  was  exe- 
cuted as  security  for  the  same,  but  without  the  knowledge  of 
grantee,  was  sufficient  to  support  a  conclusion  of  law  treating  the 
deed  as  a  mortgage  when  considered  in  connection  with  the  further 
finding  that  the  grantee  took  the  deed  as  security  for  said  indebt- 
edness, lb, 

8.  Deeds.  —Evidence, — A  deed,  although  absolute  on  its  face,  will  be 
treated  as  a  mortgage  if  in  fact  it  was  received  as  security  for  the 
repayment  of  money,  and  evidence,  written  or  oral,  is  admissible  to 
show  such  facts.  lb. 

i.  Delivery. — Deeds. — jPriortiy.— One  of  the  makers  of  a  pi*omis- 
sory  note  authorized  the  payee  thereof  to  procure  a  loan  for  her 
from  a  person  named,  agreeing  to  execute  a  mortgage  upon  cer- 
tain real  estate  and  pay  the  proceeds  thereof  upon  the  note.  The 
payee  thereafter  called  at  her  residence  with  a  note  and  mortgage 
which  she  executed  and  gave  to  the  payee,  who  credited  the  amount 
thereof  upon  the  note  held  by  him,  and,  the  next  day,  delivered  the 
note  and  mortgage  to  the  mortgagee,  who  gave  him  a  check  for  the 
amount  and  filed  the  mortgage  for  record  in  the  recorder's  office  of 
the  county.  Immediately  after  signing  the  mortgage  the  mortgagor 
signed  and  acknowledged  a  deed  conveying  the  mortgaged  premises 
to  her  step-granddaughter,  who  was  a  joint  maker  of  the  first  note. 
Held,  that  the  delivery  of  the  mortgage  was  complete  and  effectual, 
and  eo  instanti  became  a  valid  lien  upon  the  land. 

Merritt  v.  Temple,  497. 

6.  Trust  Deeds. — Interest. — Usury. — Plaintiff,  in  order  to  secure 
an  advancement  made  by  defendant,  caused  certain  real  estate  to 
be  conveyed  to  him  by  warranty  deed,  absolute  on  its  face,  but  in- 
tended as  a  mortgage  as  security  for  the  payment  of  the  ad  ranee- 
ment.  Held,  that  an  agreement  to  pay  the  lump  sum  of  $10,000 
over  and  above  the  legal  rate  of  interest  for  the  loan  was  usurious 
and  void,  under  §7046  Bm-ns  1894.  Brown  v.  Folletie,  316. 

6.  Trust  Deeds. — Complaint. — A  complaint  in  an  action  to  have 
a  deed  declared  a  mortgage,  and  for  an  accounting,  alleging  that 
certain  real  estate  was  conveyed  to  defendant  to  secure  the  payment 
of  money  advanced  by  him  for  plaiiltiff.  and  that  defendant  claims 
to  be  the  absolute  owner  of  the  land,  is  not  bad  for  failing  to  allege 
a  tender  of  the  amount  due  defendant,  or  plaintiff's  ability  and 
readiness  to  perform  the  conditions  of  the  contract  upon  her  part.  lb. 

7.  Trust  Deeds. — Evidence. — Where  real  estate  is  transferred  as 
the  mere  security  for  a  debt,  no  matter  by  what  form  of  con- 
veyance, the  transferee  takes  merely  as  a  mortgagee,  and  has  no 
other  right  or  remedy,  and  parol  evidence  is  admissible  to  show 
that  a  deed  absolute  on  its  face  was  intended  to  be  a  mortgage 
only.  lb, 

8.  Trust  Deeds. — Complaint. — Where  in  an  action  to  have  a  deed 
declared    a   mortgage,  and    for   an   accounting,  the   complaint 

alleging  that  a  bank  after  foreclosing  a  mortgage  on  certain  lands 
which  plaintiff  formerly  owned,  and  on  which  she  held  a  second 
mortgage,  agreed  with  plaintiff  that  if  she  would  pay  and  secure 
its  claim  within  a  certain  time  it  would  deed  her  the  lanrl,  and  that 
she  afterward  ont^rod  into  a  contract  with  defendant  to  furnish  the 
money  to  pay  the  bank  and  t:ike  and  hold  the  land  in  his  own  name 
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as  security,  but  that  defendant  afterward  claimed  to  be  the  absolute 
owner  of  the  real  estate  and  refused  to  surrender  the  same  to  de- 
fendant, is  not  bad  for  failing  to  allege  that  defendant  had  notice  of 
plaintiff's  contract  with  the  bank  at  the  time  he  accepted  the  deed 
and  that  she  had  performed  all  of  the  conditions  of  such  contract, 
or  because  it  was  not  disclosed  by  the  complaint  that  plaintiff  had 
a  mortgageable  interest  in  the  land.  1  h, 

9.  Liens. — Contract 8. ^^The  holder  of  a  lien  upon  real  estate  sur- 
rendered the  same  in  order  that  the  owner  might  make  a  larger 
loan  thereon  with  a  building  and  loan  association.  The  association 
entered  into  a  written  agreement  that  after  the  payment  of  *'all 
mechanics'  and  other  liens,  which  have  been  or  may  be  hereafter 
filed  against  the  property  described  in  the  mortgage,  *  *  *  and 
when  said  buildings  are  fully  completed,  and  all  material  and  labor 
fully  paid,"  any  sum  remaining  should  be  paid  to  the  holder  of  the 
original  lien.  After  the  payment  of  the  hens,  there  remained  the 
sum  of  $800.39,  which  the  association  paid  to  the  mortgagor.  Held^ 
in  an  action  by  the  association  to  foreclose  its  mortgage,  that  the 
original  lien  holder  was  entitled  to  recover  on  a  cross-complaint  the 
amount  paid  by  the  association  to  the  mortgagor. 

People's,  etc.f  Assn,  v.  Carey,  32^, 

10.  Priority,— "hL.  sold  to  A.  certain  real  estate  on  which  was 
located  a  factory  building,  the  purchaser  agreeing  to  assume 
the  payment  of  a  mortgage  thereon,  one  of  the  requirements  of  such 
mortgage  being  that  the  property  should  be  kept  insured  for  the 
beneht  of  the  mortgagee.  The  purchaser  gave  to  M.  a  mortgage  for 
a  portion  of  the  purchase  money,  in  which  there  was  a  provision 
authovizing  the  purchaser  to  pay  off  the  first  mortgage  and  placo  a 
new  mortgage  on  the  property  for  the  same  sum,  which  should  be 
prior  to  the  purchase- money  mortgage  executed  to  M.  Afterwards 
the  building  burned,  and  the  first  mortgage  was  paid  from -the  pro- 
ceeds of  the  insurance.  Thereafter  A.  mortgaged  the  property  to 
D.  for  a  sum  equal  to  the  amount  of  the  first  mortgage,  and  used 
the  proceeds  thereof  in  the  erection  of  new  buildings.  After  the 
fire,  and  before  the  mortgage  to  D.  was  executed,  M.  began  suit  and 
filed  lis  pendens  notice.  Held,  that  D*s  mortgage  was  prior  and 
superior  to  that  of  M.  McCasUn  v.  Advance  Mfg.  Co.,  298. 

11.  Insurance  for  Benefit  of  Mortgagee. — A  provision  in  a  mort- 
gage that  the  mortgagor  shall  keep  the  buildings  on  the  real  estate 
covered  by  the  mortgage  insured  for  the  benelit  of  the  mortgagee, 

*'to  the  amount  of thousand  dollars"  is  incomplete,  and  does 

not  bind  the  mortgagor  to  insure  the  property  for  any  amount.    Ih. 

KOnONS— How  made  part  of  record  on  appeal,  see  Appeal  and 
Error,  80,  31 ;  Allen  v.  Hollingshead,  178. 

To  modify  special  finding,  see  Special  Finding,  2;  Ih. 

To  suppress  deposition  on  account  of  irrelevancy,  see  Depositions; 
Terre  Haute,  etc.,  R.  Co.  v.  Sheeks,  74. 

Appeal  and  Error. — The  action  of  the  court  in  sustaining  a  motion 
for  judgment  in  favor  of  defendant  will  not  be  disturbed  on  appeal 
because  of  a  defect  in  the  form  of  the  motion  where  a  correct 
result  was  reached.  Hattatoay  v.  Atlanta  Steel,  etc.,  Co.,  507, 
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KUNICIPAIi  OOBFOSATIONS— Railroads  are  not  authorized  by 
statute  to  lay  their  tracks  longitudinally  in  the  streets  of  a  city, 
see  Railroads,  6;  Toum  of  New  Castle  v.  Lake  Erie,  etc.,  B.  Co,,  18, 

When  occupation  of  streets  of  a  city  by  a  railroad  company  raises 
the  presumptioni  of  a  grant,  see  Railboads,  5;  J&. 

Grant  to  electric  light  company,  see  LioensbsI,  2;  Coverdalev. 
EdwardSy  S7J^ 

When  judgment  against  city  marshal  and  members  of  the  common 
council  for  removal  of  i>oles  and  wire  of  electric  light  plant  is  ex- 
cessive, see  JXTDOMENTS  1 ;  lb. 

1.  School  City  of  Indianapolis.  —  Debt  Limit. — The  debts  of  the 
school  city  of  Indianapolis  and  those  of  the  civil  corporation  are 
not  to  be  aggregated  to  determine  the  debt  limit  to  which  either  is 
entitled  under  the  Constitution,  and  the  right  or  power  of  either 
of  these  corporations  to  contract  an  indebtedness  not  in  excess 
of  the  limit  fixed  by  the  Constitution  is  affected  only  by  its  own 
existing  debts.  Campbell  v.  City  of  Indianapolis,  186. 

2.  Municipal  Indebtedness. —  Lease  of  Building  for  City  Purposes. 
—  A  lease  of  a  building  by  a  city,  to  be  used  as  a  city  hall,  does 
not  create  an  indebtedness  for  the  aggregate  sum  of  all  the 
annual  payments  of  rent  to  become  due ;  and,  therefore,  where  it 
appears  tluit  the  current  revenues  of  the  city  will  be  amply  suffici- 
ent to  meet  the  accruing  rent,  such  contract  is  not  invalid,  though 
the  city's  constitutional   debt  limit  has   already  been    reached. 

City  of  South  Bend  v.  Beynolds,  70. 

8.  Indebtedness. — If  the  indebtedness  of  a  city  equals  or  exceeds  the 
constitutional  limit,  and  the  current  revenues  are  not  sufficient  to 
pay  such  indebtedness  when  it  comes  into  existence,  including 
other  expenses  for  which  the  city  is  liable,  an  indebtedness  is 
thereby  created,  and  the  Constitution  is  violated.  lb. 

4.  Taxation.— Search  for  Omitted  Property. — Contracts. — The  duty 
of  searching  for  secreted  property  is  not  imposed  upon  the  tax 
officers  of  a  city»  and  a  city  may,  under  the  general  power  to  levy 
and  collect  taxes  upon  all  property  subject  to  taxation,  contract 
with  a  private  person  to  search  for  property  secreted  and  omitt-ed 
from  the  tax  duplicate.  City  of  Bichmond  v.  Dickinson,  J45. 

5.  Bailroads.  —  Occupation  of  Streets.  —  Municipal  corporations, 
under  their  general  powers,  have  authority  to  grant  railroad  com- 
panies the  right  to  lay  their  tracks  longitudinally  upon  a  street* 
provided  that  the  use  does  not  destroy  or  unreasonably  impair  the 
street  as  a  highway  for  the  general  public. 

Town  of  New  Castle  v.  Lake  Erie,  etc.,  B.  Co.,  18, 

6.  Street  ImproveTnents. — Assessment  — Front-Foot  Bule. — Indian- 
apolis Charter. —  The  assessment  for  street  improvements  bv  the 
front-foot  rule,  as  provided  by  §74  of  the  act  of  1895  (Acts  1895 
p.  384),  is  to  be  treated  i\&  primu  facie  correct,  but  is  not  excliisive 
of  the  right  to  have  an  assessment  made  according  to  benefits. 

City  of  Indianapolis  V.  Holt,  222. 

7.  Street  Improvements. — Constitutional  Lata. — Indianapolis  Char- 
ter.— The  provisions  of  the  act  of  1891,  as  amended  by  the  act 
of  1895  (Acts  1891  p.  137,  Acts  1895  p.  384).  relative  to  street 
improvements  in  cities  having  a  population  of  more  than 
100,000  inhabitants,  are  not  violative  of  articles  5  and  14  of  the 
amendments  of  the  United  States  Constitution,  or  ^21  of  the  Bill  of 
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Rights  of  the  Constitution  of  the  State  of  Indiana.,  as  authorizing  the 
taking  of  private  property  for  public  use  without  due  process  of  law, 
and  without  just  compensation  therefor,  since  §78  of  said  act  gives 
the  property  owner  the  right  to  be  heard,  and  §75  furnishes  an  ad- 
ditional safeguard  by  requiring  liens  for  street  improvements  to  be 
enforced  only  by  suit  to  foreclose  in  a  court  of  competent  jurisdic- 
tion, and  authorizes  the  owner,  w^ho  has  not  signed  a  waiver,  to  con- 
test in  such  suit  the  amount  of  his  assessment.  lb. 

8.  Street  Improvements. — Injunction. — An  action  will  not*  lie  to 
enjoin  a  city  from  proceeding  with  a  street  improvement  be- 
cause of  a  statement  in  the  declaratory  resolution  that  the 
city  will  assess  the  total  cost  of  the  improvement*  against  the 
abutting  property  without  reference  to  the  question  of  beneiats, 
where  the  resolution  provided  that  the  improvement  should  be  made 
under  the  provisions  of  the  act  of  1889  ( A.cts  1889,  p.  287),  known  as 
the  Barrett  law,  which  gives  to  the  abutting  property  owner  the 
right  to  be  heard  before  a  tribunal  empowered,  and  in  duty  bound, 
to  adjust  all  questioned  assessments  to  the  basis  of  actual  special 
benefits  received  by  the  improvement. 

Taylor  v.  City  of  Crawfordsville,  40S, 

9.  Licenses. —  Cancelation.  —  Removal  of  Electric  Light  Poles  from 
Street. — Where,  by  the  terms  of  a  grant  to  an  electric  light  com- 
pany to  occupy  the  streets  of  a  city,  the  common  council  there- 
of had  authority  to  terminate  the  license  at  will,  the  failure  of  the 
company  to  remove  its  poles  on  receiving  legal  notice  from  the 
council  so  to  do,  rendered  them  a  nuisance  per  se^  and  the  city  had 
the  right  to  remove  them  summarily.     Coverdale  v.  Edwards,  374- 

10.  Resolutions, — Motives  of  Council— In  an  action  against  city 
officers  for  damages  for  removing  plaintiff's  electric  light  poles 
and  wires  from  the  streets,  the  motives  or  influences  that  lea  the 
councilmen  to  pass  the  resolution  ordering  such  removal  were 
irrelevant  where  the  subject-matter  was  within  the  scope  of  their 
authority.  lb, 

11.  Resolutions. — Preamble.— The  preamble  of  a  resolution  may  be 
looked  to  in  aid  of  the  interpretation  of  an  ambiguity  in  the  reso- 
lution, but,  if  the  terms  of  the  resolution  are  clear,  the  preamble 
cannot  be  allowed  to  cast  a  doubt  upon  the  meaning.  lb. 

NATURAL  OAS— See  Gas;  Mines  and  Minebals. 

1.  Transportation  from  State.  —  Interstate  Commerce. —  Constitu- 
tional Law.— The  act  of  1889  (Acts  1889,  p.  869),  in  so  far  as  it  at- 
tempts to  prohibit  the  owner  of  natural  gas  from  transporting  the 
same  by  safe  methods  out  of  the  State,  contravenes  the  federal 
Constitution  relating  to  interstate  commerce,  and  is  void,  since  nat- 
ural gas,  when  reduced  to  possession,  is  an  article  of  commerce. 

Manufacturers^  OaSt  etc.,  Co.  v.  Indiana  Nat.  Oas,  etc.,  Co.,  54S. 

2.  Transportation.  —  Injunction.  —  Complaint.  —  Parties. — A  com- 
plaint to  enjoin  defendant  from  transporting  natural  gas  through 
pipes  at  a  pressure  exceeding  800  pounds  per  square  inch,  in  viola- 
tion of  the  provisions  of  the  act  of  1891  (Acts  1891  p.  89),  is  insuf- 
cient  where  it  is  not  shown  that  plaintiffs  sustam  any  special 
injury  pecidiar  to  themselves  by  reason  of  the  violation  of  the  act, 
aside  from,  and  independent  of,  the  general  injury  to  the  public. 

Manufacturers  Oas,  etc.,  Co.  v.  Indiana  Nat.  Oas,  etc.,  Co.,  666. 

NEGLIGENCE— See  Carriers;  Contributory  Neoligbnoe;  Rail- 
roads. 
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SpecicU  Finding, — The  fact  that  some  of  the  findings  made  by  the 
court  are  not  sustained  by  sufficient  evidence  is  no  ground  for  a 
new  trial,  if  such  findings  are  not  necessary  to  sustain  the  conclu- 
sions of  law.  McCaslin  v.  Advance  Mfg.  Co,,  298. 

NOTICE — Notice  to  an  agent  is  notice  to  the  principal  of  any  matter 
that  is  within  the  scope  of  the  agency. 

MarUm  Mfg.  Co,  v.  Hardingy  649, 

07FI0ESS — See  Attorney-General;  County  Trbasorer. 

A  deputy  sheriff  is  incompetent  to  serve  as  juror.    See  Jttby,  1,  8; 
Gaff  V.  State,  £77. 

As  to  contract  for  investigation  of  county  offices,  see  Counties  5: 
Board,  etc.,  v.  (Gardner,  165. 

1.  Impeachment. — Appeal  and  Error. — Joint  Assignment. — In  a  pro- 
ceeding to  impeach  a  public  officer,  under  the  act  of  1897  (Acts 
18d7  p.  278),  the  person  who  verifies  the  accusation  is  not  a 
party  to  the  proceeding,  and  an  assignment  of  error  by  the  Scate, 
on  appeal  from  the  action  of  the  court  in  sustaining  a  demurrer  to 
the  accusation,  made  jointly  with  the  person  who  verified  the  ac- 
cusation, presents  no  question.  In  Re  Paskins,!?^. 

3.  Deputies.— Atiomey-Oeneral. — Prosecution  of  Justice  of  the  Peace 
for  Embezzlejnent. — Demand  by  Deputy  Attorney-Oeneral.— In 
a  prosecution  against  a  justice  of  the  peace  for  the  embezzlement 
of  fines  collected  by  him  and  demanded  by  a  deputy  of  the 
Attomey-Oeneral,  defendant  cannot  question  the  right  of  the 
Attorney-General  to  have  two  deputies,  since  there  is  nothing  in 
the  law  creating  the  office  of  Attorney-General  and  prescribing  his 
duties  which  fixes  the  number  of  his  deputies. 

Crawford  v.  State,  69t. 

OVEBBXTIiED  GASES— Jo^n  v.  Bradbury,  97  Ind.  268,  see  Cameron 
V.  Parish,  336. 

Prather  v.  Ross,  17  Ind.  495;  Kendall  v.  Morton,  21  Ind.  205;  WUey 
V.  Shank,  4  Blackf .  420 ;  Mears  v.  Graham,  8  Blackf .  144 ;  Hays  v. 
Crutcher,  54  Ind.  260 ;  Williams  v.  Second  Nat.  Bank,  83  Ind.  287 
WiUson  V.  Nicholson,  61  Ind.  241;  Hayes  v.  Brubaker,  65  Ind.  27 
Avery  v.  Dougherty,  102  Ind.  443;  Hobbs  v.  Cowden,  20  Ind.  310 
Jackson  School  Tp.  v.  Farlow,  75  Ind.  118,  see  Second  Nat.  Bank 
V.  Midland  Steel  Co.,  681. 

Denton  v.  Thompson,  136  Ind.  446;  Wilson  v.  TaUey,  144  Ind.  74; 
Steele  v.  Empson,  142  Ind.  897,  see  Trittipo  v.  Beaver,  65S, 

Board,  etc.,  v.  State,  ex  rel„  147  Ind.  476,  see  Board,  etc.,  v.  State, 
ex  rel.,  6O4. 

PARTIES — Designation  of  parties  in  assignments  of  error  by  initials 
of  Christian  names,  see  Appeal  and  Error  8;  (Goodrich  v.  Stang- 
land,  279. 
As  to  who  is  proper  party  plaintiff  in  an  action  for  death  by  wrong- 
ful act,  under  act  of  March  2,  1891,  see  Mines  and  Minerals,  d; 
Mavie  Coal  Co.  v.  Partenheimer,  Adm.,  100. 
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In  action  to  enjoin  gas  company  from  transporting  gas  through 

pipes  at  a  high  pressure  in  violation  of  law,  see  Natura.l  Gas,  2; 

Manufacturers,  etc..  Gas  Co.  v.  Indiana  Nat.  OaSf  etc.,  Co.,  666. 
Cannot  be  substituted  during  time  granted  for  filing  a  petition  for  a 

rehearing,  see  Appeal  and  Error  7 ;  Mavle  Coal  Co.  v.  Parten- 

heimer,  Adm.,  100, 

1.  Prosecuting  Attorney  as  Relator. — Change  of  Venue. — Where  a 
prosecuting  attorney  files  an  information  in  the  nature  of  a  quo 
trarran^oin  theproper  ouni/.  on  his  own  relation,  such  prosecu- 
ting  attorney  remains  tii '  i        «-  •.  ih()u;;h  the  venue  is  changed  to 

another  county.  Eel  River  R,  Co.  v.  State,  ex  refi,  433. 

2.  Cancelation  of  Instruments. — A  and  B  executed  a  note  and  se- 
cured same  by  a  mortgage  on  a  tile  mill  owned  by  them  jointly. 
A  purchased  the  interest  of  B  in  the  mill  and  assumed  and  agreed  to 
pay  the  note,  but  became  insolvent  and  sold  the  mill  to  C  and  D,  and, 
as  a  part  consideration,  took  the  note  of  the  purchasers,  payable 
when  the  note  and  mortagage  on  the  mill  were  paid  and  satisfied.  C 
sold  his  interest  in  the  mill  to  D,  who  assumed  all  liability  as  to  the 
last  mentioned  note.  The  mortgagee  foreclosed  the  mortgage,  and 
D,  in  order  to  protect  his  title  in  the  mortgaged  property,  purchased 
the  judgment.  Held,  that  B  and  D  had  such  a  common  interest  as 
entitled  them  to  join  as  plaintiffs  in  an  action  to  cancel  the  note  held 
by  A  and  have  the  amount  thereof  applied  upon  the  judgment. 

Troosel  v.  Thomas,  619. 

PABTinON— 

Attorneys  Fees. — Where  defendants  in  a  partition  proceeding  ap- 
peared by  counsel  and  resisted  the  petition,  it  was  error  to  tax 
'  them  with  fees  of  the  attorneys  of  their  adversary. 

Osborne  v.  Eslinger,  361. 

PABTNEBSHIP— When  agreement  between  landlord  and  tenant 
does  not  amount  to,  see  Contracts;  Shrum,  Adm.,  v.  Simpson,  160. 

PAYMENT — Of  consideration  in  deed  where  the  payment  was  to  be 
made  to  a  person  when  he  should  arrive  at  the  age  of  twenty-one 
years  and  payee  died  before  he  was  of  that  of  age,  see  Deeds,  4; 
Haines  v.  Weirick,  648. 

PHABMACT— See  DRuaaiSTS. 

PLEADINC}— See  Mandamus. 

In  action  to  quiet  title,  see  Quieting  Title,  1 ;  Sherrin  v.  Flinn,  4tt. 

In  action  to  contest  election,  see  Elections  1,  8;  Borders  v.  Wil- 
liams, 36. 

Sufficiency  of  complaint  in  action  to  have  a  deed  declared  a  mort- 
gage, see  MoRTOAQES,  6,  8;  Brovm  v.  FoUette,  316. 

Sufficiency  of  complaint  by  receiver  to  show  authority  to  bring 
suit,  see  Receivers;  Taylor  v.  Canaday,  Rec,  671. 

Sufficiency  of  answer  in  an  action  for  breach  of  warranty  of  ma- 
chinery sold,  see  Sales,  8;  Reeves  &  Co.  v.  Byers,  636. 

In  action  to  compel  a  railroad  company  to  remove  its  tracks  from  a 
street,  see  Railroads,  7;  Toum  of  New  Castle  v.  LaJce  Erie,  etc., 
R.  Co.  18. 
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PLEADINGK— Continued. 

In  action  by  administrator  to  recover  possession  of  money  and  prop- 
erty belonging  to  estate,  see  ExECirroas  and  Administrators, 
2;  Shruvit  Adm.,  v.  Simpson,  160. 

When  demurrer' was  addressed  to  the  alternative  writ  instead  of 
the  writ  and  petition,  see  Appeal  and  Error,  45 ;  State  ex  rel,  v. 
Indiana  Board  of  Phamuicyj  414. 

Pleas  in  abatement  and  in  bar,  see  Abatement;  Eel  River  B,  Co.  v. 
State  ex  rel,  J^S. 

1.  Municipal  Corporations, — Street  Improvements, — The  sufficiency 
of  a  complaint  attacking  the  validity  of  a  statute  and  a  street  im- 
provement resolution  based  thereon  must  be  determined  by  refer- 
ence to  the  provisions  of  the  statute,  and  not  by  the  character  of 
its  averments  concerning  tlie  resolution. 

City  of  Indianapolis  v.  Holt,  gSS. 

2.  Theory. — A  complaint  to  set  aside  an  assignment  of  a  lease  on 
the  ground  of  unsoundness  of  mind  of  assignor  is  not  rendered  bad 
because  of  averments  contained  therein  as  to  weakness  of  mind 
and  fraud.  Mark  v.  North,  Adm.,  675. 

8.  Death  by  WrongfvX  Act. — Action. — Complaint. — Railroads. — A 
complaint  against  a  railroad  company  for  damages  for  the  death 
of  plaintiff's  decedent  is  not  bad  on  demurrer  for  failing  to  allege 
that  actual  damages  were  sustained,  where  the  complaint  alleged 
that  decedent  left  surviving  him  his  wife  and  an  infant  son. 

Chicago t  etc.^  R.  Co.  v.  Thomas,  Adm.,  634. 

4.  Cancelation  of  Instruments. — Return  of  Consideration.^— A.  com* 
plaint  to  set  aside  an  assignment  of  a  lease  on  account  of  the 
unsoundness  of  the  mind  of  the  assignor,  disclosing  that  assignor, 
after  the  assignment,  went  and  lived  with  assignee  until  her  death, 
is  not  bad  for  failing  to  aver  an  offer  to  restore  to  the  defendant  the 
value  of  the  decedent's  maintenance,  where  it  was  alleged  that  the 
assignment  was  made  wholly  without  consideration. 

Mark.  v.  North,  Adm.,  675. 

5.  Complaint.  —  Proof . — Recovery.  —Secundum  Allegata  et  Pro- 
bata. —  Where  *  the  gravamen  of  a  paragraph  of  complaint  was 
that  plaintiff  was  injured  by  the  derailment  of  defendant's  passen- 
ger train,  upon  which  she  was  a  passenger,  caused  by  a  broken 
rail  in  a  certain  switch,  in  the  construction  of  which  defendant 
was  guilty  of  negligence,  proof  of  the  substance  of  the  material 
issues  constituting  the  cause  of  action  as  set  out  in  the  complaint  is 
sufficient  to  sustain  a  judgment  for  plaintiff,  without  proof  of 
all  the  particular  infirmities  or  deficiencies  alleged  in  the  complaint 
relative  to  the  construction  and  maintenance  of  the  switch. 

Terre  Haute,  etc.,  R.  Co.  v.  Sheeks,  74. 

6.  Foreclosure  of  Mortgages. — Judgment  Creditors. — Husband  and 
Wife. — Inchoate  Interest  of  W^i/e.— Where  in  an  action  to  foreclose 
a  mortgage  the  only  averment  as  to  the  mortgagor's  wife  was  that 
she  joined  in  the  execution  of  the  mortgage,  and  the  answer  of 
judgment  creditors,  who  were  made  defendants,  admitted  the  aver- 
ments of  the  complaint,  and  asked  that  their  interests  be  protected 
and  that  any  surplus  of  the  proceeds  of  the  sale  of  the  mortgaged 
premises  be  applied  on  their  judgment,  no  issue  was  thereby  raised 
which  required  the  wife  to  assert  her  inchoate  interest  in  the  real 
estate  or  in  the  proceeds  of  its  sale.  Clements  v.  Davi^,  6^4. 

7.  Defective  Demurrer. — Appeal  and  Error. — Sustaining  a  defective 
demurrer  is  not  reversible  error  where  the  pleading  demurred 
to  was  bad.  *    Bollman  v.  GemnUll  SJ;  Hanson  v.  Cruse  176, 
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POUCE  JUDGE—Jurisdiction  of  in  the  trial  of  one  charged  with 
prostitution,  see  Cbdonal  Law,  28;  Webber  v.  Harding^  4O8, 

POLICE  POWE&— To  prevent  the  spread  of  contagious  diseases,  see 
Health;  Blue  v.  Beach,  121, 

POOB — When  action  cannot  he  maintained  by  State  under  county 
council  act  of  1899  to  compel  county  officers  to  make  an  appropria- 
tion for  aid  to  school  children  of  indigent  parents.  See  Schools, 
1;  Shelby  County  Council  v.  State,  ex  rel.,  £16. 

P&ACnCE— Motions  to  modify  a  special  finding  are  not  reoognized 
by  the  code  of  procedure.  See  Spboial  Finding,  %;  Alien  t. 
HoUingshead,  178. 

Sustaining  a  defective  demurrer  is  not  reversible  error  where  the 
pleading  demurred  to  was  bad.  BoUman  v.  OemmiU,  S3;  Hanson  v. 
Cru9e,  176. 

Special  Finding. — Amendment. — The  court  may  amend  the  special 
finding  of  facts  during  the  term  in  which  the  judgment  was  ren- 
dered and  after  overruling  a  motion  for  a  new  trial. 

Marion  Mfg.  Co.  v.  Harding,  648. 

PBIKCIPAL  AND  AQENT— 

Notice. — Notice  to  an  agent  is  notice  to  the  principal  of  any  matter 
that  is  within  the  scope  of  the  agency. 

Marion  Mfg.  Co.  v.  Harding,  648. 

P&INGIPAL  AND  8X7BETY— Action  on  forfeited  recognizance, 
see  Recoonizances  1,  2,  8;  State  v.  Osbom,  385. 

PBIOKITISS'Of  mortgage,  see  Mortgages  4,  10;  Merritty.  Tem- 
ple, 497;  McCaalin  v.  Advance  Mfg.  Co.,  298. 

PROCESS — Service  of  against  a  domestic  railroad  company,  see 
Corporations,  6;  Eel  River  R.  Co.  v.  State,  exrel,  433. 

PB0SE0T7TIKG  ATTOBNEY — ^As  relator  in  quo  uxxrranto  pro- 
ceeding on  change  of  venue,  see  Parties  1 ;  Eel  River  R.  Co.  v. 
State,  ex  rel. ,  433. 

PBOSTIT U TION— Sufficiency  of  judgpnent  by  police  judge  fixing 
fine  and  work-house  sentence,  see  Criminal  Law,  28;  Webber  v. 
Harding,  4O8. 

Section  2090  Bums  1894,  prohibiting  females  from  living  in  houses 
of  ill  fame  is  constitutional.    See  Criminal  Law,  24;  lb. 

aUAEBE— 

Are  not  taxpayers  of  a  township  who  have  no  children  of  school  age 
entitled  to  be  enumerated  as  patrons  or  voters  of  a  particular  school 
selected  by  them  ?  Has  §15  of  the  general  school  law  of  1865  (Acts 
1865  p.  3)  been  repealed?  Camahan,  Tr.,  v.  State,  ex  rel,,  156. 

UXJIETING  TITLE— By  cancelation  of  deeds  for  fraud,  see  Cancel- 
ation OF  Instruments  ;  Sherrin  v.  Flinn,  4'P^. 
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UUIETINO  TITIiE— Continued. 

1.  Damages. — Complaint — The  fact  that  damages  were  claimed  for 
the  use  of  the  latKi,  and  on  account  of  the  cutting  and  removal  of 
the  timber  therefrom,  did  not  render  an  action  to  set  aside  a  deed 
of  conTeyance  to  the  land  and  quiet  the  title  thereto  any  less  an 
action  to  quiet  title.  lb. 

8.  Eminent  Domain. — Easements. — User. — Canals. — Riparian  Own- 
ers.— In  the  construction  of  a  canal  from  Broad  Ripple  to  Indian- 
apolis, under  the  acts  of  1885  and  1836  (Acts  1835,  p.  25,  Acts 
1836,  pp.  14,  15),  the  board  of  internal  improvements  built  a  dam 
across  White  river  and  constructed  a  levee  along  the  bank,  ex- 
tending up  the  river  about  a.  mile.  The  dam  set  back  the  water 
for  a  distance  of  more  than  four  miles,  and  widened  the  river  on 
each  side  more  than  thirty  feet,  on  an  average,  and  boats  loaded 
with  grain  or  wood  were  occasionally  taken  from  the  canal  through 
the  locks  onto  the  river  above  the  dam,  and  thence  poled  to  various 
points.  Plaintiff,  a  riparian  owner,  brought  suit  against  defendant, 
who  had  succeeded  to  the  rights  of  the  canal,  to  quiet  title;  defend- 
ant produced  proof  of  a  continuous  flowage  since  1838.  Held^  that 
user  by  flowage  evidenced  no  broader  claim  than  a  right  of  flowage, 
and  that  such  a  right  is  a  mere  easement. 

Indianapolis  Water  Co.  v.  Kingan  A  Co,  476. 

QUO  WABiRANTO — Sufflciency  of  information  in  action  to  forfeit 
franchise  of  railroad  company,  see  Railroads,  2;  Eel  JHtfer,  R. 
Co.  V.  State,  ex  rel. ,  43S. 

RAILBOABS— See  Carriers;  Contribxttory  Neoligbnce. 

Right  of  way  may  be  taken  by  adverse  possession,  see  Advxrsb 
Possession  1;  Pittsburgh,  etc.,  R.  Co.  v.  Stickley,  S12. 

How  domicil  of  may  be  determined,  see  Ck>RPORATiONS  5;  Eel  River 
R.  Co.  V.  State,  ex  rel.,  4SS. 

Municipal  corporations  have  authority  to  grant  railroad  companies 
the  right  to  lay  tracks  longitudinally  upon  a  street.  See  Munici- 
pal Corporations,  6;  Town  of  New  Castle  v.  Lake  Erie,  etc.,  R. 
Co.,  18. 

1.  Lea>se  of  Corporate  Property  to  Rival  Company.  —  Effect  of 
Second  Lease  of  Like  Charcuiter.  —  Where  a  railroad  company 
leased  its  corporate  property  and  franchises  to  a  rival  company  in 
order  to  destroy  competition,  and  afterwards  a  new  lease  of  like 
character  and  for  a  like  purpose  was  executed  to  the  same  com- 

Eany,  the  second  lease  had  the  effect  of  a  new  and  substantive  vio- 
ktion  of  the  duties  and  obligations  of  the  lessor. 

Eel  River  R.  Co.  v.  State,  ex  rel.,  4S3, 

2.  Forfeiture  of  Franchises.— Quo  Warranto. — Sufficiency  of  In- 
formation.— In  proceedings  by  the  State  in  the  nature  of  a  quo  tear' 
ranto  against  a  domestic  railroad  company  to  declare  a  forfeiture 
of  its  franchises  on  the  ground  that  it  has  ceased  to  engage  in  the 
business  for  which  it  was  organized,  and  has  surrendered  its  corpo- 
rate property  and  franchises  to  a  rival  company  in  order  to  destroy 
competition,  the  information  need  not  aver  that  the  acts  complained 
of  were  prohibited  by  statute,  or  that  public  injury  resulted  there- 
from, lb. 
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BAIUEtO  ADS— Continued. 


8.  Leasing  of  Competing  Road. — Statute  Construed. — Under  the  act 
of  March  8,  1865  (§§5209-5215  Bums  1894),  authorizing  railroad 
companies  to  lease  intersecting  and  continuous  lines,  a  railroad 
company  is  not  permitted  to  surrender  the  control  of  its  corporate 
property  under  a  lease  in  perpetuity  to  a  competing  company 
operating  a  parallel  road.  lb. 

4.  Forfeiture  of  Franchise. — Receiver. — In  an  action  in  the  na- 
ture of  a  quo  warranto  against  a  railroad  company  to  declare  a  for- 
feiture of  its  franchises,  the  court,  in  rendering  judgment  against 
such  company,  is  authorized  to  appoint  a  receiver  where  it  is  asked 
for  in  the  information.  lb. 

5.  Occupation  of  Streets.  —  Adverse  Possession. — Presumption. — 
Municipal  Corporations. — The  occupation  of  the  streets  of  a 
municipality  by  a  railroad  company  with  its  tracks  for  a  period  of 
thirty  years  under  such  circumstances  as  to  amoimt  to  adverse 
possession  raises  the  presumption  of  a  grant. 

Town  of  New  Castle  v.  Lake  Erie,  etc.,  R.  Co.,  18, 

6.  Occupation  of  Streets. —  Municipal  Corporations. — Section  5153 
Burns  1894  relating  to  the  general  powers  of  railroad  companies 
to  construct  their  roads  does  not  authorize  such  companies  to 
la^  their  tracks  longitudinally  upon  the  streets  of  a  municipality 
without  its  consent  or  over  its  objection.  I  b. 

7.  Occupation  of  Streets.  —  Removal.  —  Municipal  Corporations. 
— Heading.— In  an  action  by  a  town  to  compel  a  railroad  com- 
pany to  remove  its  tracks  from  a  street,  an  answer  that  de- 
fendant had  used  the  tracks  cofnplained  of  by  leave  and  license 
of  the  town  for  more  than  thirty  years,  and  had  expended  large 
sums  of  money  in  building,  maintaining,  and  equipping  the  same, 
with  full  knowledge  and  consent  of  plaintitf ,  is  not  bad  for  failure 
to  justify  the  use  of  the  tracks  for  switching,  yard,  and  storage 
purposes,  where  the  complaint  does  not  show  any  use  of  the  street 
for  switching,  yard,  and  storage  purposes  that  would  necessarily 
be  unlawful,  except  on  the  basis  that  defendant  had  no  right  in 
the  street  at  all.  lb, 

8.  Injury  at  Crossing. —  Contributory  Negligence.— One  who  at- 
tempts to  drive  over  a  railway  crossing  without  looking  for  ap- 
proaching trains  is  guilty  of  contributory  negligence,  although 
the  view  was  so  obstructed  that  he  could  not  see  approaching  trains 
without  going  in  advance  of  his  team,  and  the  fact  that  the  persons 
in  charge  of  a  train  approaching  the  crossing  failed  to  sound  the 
whistle  and  ring  the  bell,  as  required  by  law,  did  not  excuse  him 
from  the  exercise  of  the  caution  and  vigilance  demanded  by  the 
known  perils  of  the  crossing. 

Chicago,  etc.,  R.  Co,  v.  Thomas,  Adm.,  6S4, 


1.  Assault  and  Battery, — Consent. — Any  touching  of  ithe  person 
of  a  female  child  under  the  age  of  fourteen  years  with  intent  to 
perpetrate  upon  her  the  act  of  sexual  intercourse,  whether  forcibly 
and  against  her  will,  or  with  the  voluntary  submission  of  the  child, 
constitutes  an  assault  and  battery  within  the  meaning  of  the  stat- 
ute, since  the  child  can  give  no  consent  that  would  make  the  act 
lawful.  Hanes  v.  State,  US, 

2.  Intent. — Evidence. — Reasonable  Doubt.  —  Where  defendant 
dominated  by  libidinous  passion  met  a  girl  under  the  age  of  con- 
sent with  whom  he  had  been  seeking   interviews,   and,  in  the 
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RAPE—Continued. 

seclusion  of  a  bam,  took  indecent  liberties  with  her  person  in  the 
prosecution  of  the  arts  of  the  seducer,  the  fact  that  he  did  not 
accomplish  sexual  intercourse,pr  employ  greater  force,  is  not  incon- 
sistent with  a  design  to  win  her  by  lustful  blandishments,  and  that 
he  failed  in  the  latter  course  does  not  disprove  his  criminal  intent, 
nor  raise  a  reasonable  doubt  as  to  his  intention.  lb. 

8.  Asgault  and  Battery. —Evidence. — Intent'—ln  a  prosecution  for 
an  assault  and  battery  upon  a  girl  under  the  age  of  consent,  with 
intx^nt  to  commit  rape,  it  was  shown  that  defendant,  a  man  of 
mature  years,  and  of  bad  moral  character,  followed  after  the  girl 
on  two  or  three  occasions  as  she  went  into  the  country  on  errands, 
and  on  one  of  these  occasions  asked  her  when  he  could  see  her; 
that  he  afterward  followed  her  into  a  bam,  took  hold  of  her,  felt 
her  breasts  and  limbs,  tried  to  raise  her  clothes  and  throw  her 
down,  and  when  she  tried  to  get  away  told  her  that  he  would  not 
hurt  her,  and  told  her  she  was  the  sweetest  little  girl  in  town,  and 
to  wait  a  minute.  Heldy  that  the  evidence  was  sufficient  to  support  a 
verdict  finding  defendant  guilty  of  an  assault  and  battery  with 
intent  to  commit  rape.  lb. 

4.  Instructions. — Intent. — An  instruction  in  a  prosecution  for  as- 
sault and  battery  with  intent  to  commit  rape  that  if  the  jury 
were  satisfied  beyond  a  reasonable  doubt  that  the  defendant  took 
hold  of  the  prosecuting  witness,  it  was  for  them  to  say  whether  or 
not,  under  all  the  circumstances,  the  intention  to  have  intercourse 
with  the  girl  was  then  in  his  mind,  and  that  it  was  with  that  pur- 

gose,  and  with  that  intention  in  his  mind  that  he  laid  hands  upon 
er,  is  not  erroneous  as  suggesting  that  any  particular  facts  would 
warrant  a  particular  inference.  lb. 

6.  Evidence. — Instructions. — ^In  a  prosecution  for  an  assault  and 
battery  with  intent  to  commit  rape  it  was  shown  that  defendant,  a 
man  of  lecherous  disposition,  met  the  prosecuting  witness  in  a  bam 
and  took  indecent  liberties  with  her  person ;  that  he  had  been  fol- 
lowing the  girl  about  for  several  days,  attempted  to  make  arrange- 
ments to  see  her  privately,  and  had  on  a  previous  occasion  met  her 
in  the  bam.  Hetd,  that  such  facts  reasonably  tended  to  prove  co- 
habitation, and  were  sufficient  to  warrant  an  instruction  that  if  the 
jury  believed  from  the  evidence  that  defendant  had  sexual  inter- 
course with  the  prosecuting  witness  the  State's  case  would  be  made 
out,  although  the  defendant  denied  that  he  had  sexual  intercourse 
with  the  prosecuting  witness,  and  the  evidence  of  the  prosecuting 
witness  was  equivalent  to  a  denial  thereof.  lb. 

BECEIVEBS — C!ourt  may  appoint  receiver  for  railroad  company, 
upon  rendering  judgment  declaring  a  forfeiture  of  its  franchise, 
see  Railroads,  4;  Eel  River  R.  Co.  v.  State^  ex  rel.,  43S. 

Authority  to  Sue. — Complaint. —  In  an  action  by  a  receiver  to  en- 
join the  collection  of  certain  promissory  notes,  the  complaint 
alleged  that  plaintiff  was  appointed  receiver  in  the  court  where 
the  suit  was  brought,  in  an  action  within  the  court's  jurisdic- 
tion, and  that  in  the  order  of  his  appointment  was  commanded 
to  reduce  to  his  possession  all  the  property,  rights,  credits,  and 
choses  in  action,  and  as  such  receiver  to  prosecute  in  his  own  name 
all  ac'/tions  necessary  in  the  discharge  of  his  duties.  Held,  that  the 
complaint  exhibited  sufficient  authority  in  the  received  to  bring  the 
suit.  Taylor  v.  Canaday,  Rec,  671. 
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SECOQNIZANOE— 

1 .  Action  Against  Sureties.  — Defense.  ^Indictment  in  Another  County. 
— In  an  action  against  the  sureties  on  the  forfeited  recognizance  of 
one  charged  with  a  felony,  it  is  no  defense  tliat  the  accused  had 
been  indicted  for  the  same  offense  in  another  county. 

State  V.  Osbom,  S86. 

9.  Action  on  Forfeited  Recognizance. — Insufficiency  of  Affidavit.— 
The  insufficiency  of  an  affidavit  and  information,  in  that  they 
failed  to  show  that  the  person  whose  name  was  signed  to  the  jurat 
was  an  officer  authorized  to  administer  oaths,  is  no  defense  to  an 
action  on  a  forfeited  recognizance.  Ih. 

8.  Action  on  Forfeited  Recognizance.  —  Defense.  —  In  an  action 
against  the  sureties  on  a  forfeited  recognizance,  it  is  no  defense  that 
the  State,  in  attempting  to  arrest  the  accused  on  an  indictment  in 
another  county  for  the  same  crime,  caused  the  accused  to  conceal 
himself  so  that  the  sureties  were  unable  to  perform  their  obligation. 

lb. 

B0AD8— See  Gravel  Roads;  Highways. 


1.  Warranty. — Action  for  Purchase  Price  of  Machinery, — Where 
the  seller  of  threshing  machinery  agreed  with  the  purohaiser  that  if 
the  machinery  did  not  do  good  work  after  a  fair  trial  he  would  take 
it  back  and  surrender  the  notes,  and  the  machinery  after  a  fair  trial 
failed  to  do  good  work,  the  seller  cannot  maintain  an  action  on  the 
notes.  Marion  Mfg.  Co.  v.  Harding,  648. 

2.  Warranties. — Where  an  engine  was  sold  under  a  written 
warranty  to  do  as  good  work  as  any  other  machinery  of  the  same 
size,  manufactured  for  a  like  purpose,  there  can  be  no  implied  war- 
ranty that  the  engine  will  do  the  work  for  which  it  was  sold  and 
purchased.  Reeves  db  Co.  v.  Byers,  535, 

8.  Warranties. — Breach. — Pleading.— in  an  action  on  a  promis- 
sory note  given  for  the  purchase  price  of  an  engine,  sold  under  a 
written  warranty  that  it  would  do  *'  as  good  or  better,  and  as  fast  or 
faster,  work  as  other  machinery  of  the  same  size,  and  manufactured 
for  a  like  purpose,"  an  answer  alleging  that  the  engine  did  not 
do  "  as  good  or  better,  and  as  fast  or  faster,  work  as  any  other  ma- 
chinery of  the  same  size,  manufactured  for  a  like  purpose,  and  that 
it  did  not  do  satisfactorily  the  work  for  which  it  was  intended,"  was 
insufficient,  where  it  was  not  alleged  that  the  engine  was  manufac- 
tured for  the  purpose  of  doing  any  of  the  kind  of  work  for  wliich  it 
was  alleged  that  defendant  used  same,  and  the  size  of  the  engine 
and  the  purpose  for  which  it  was  manufactured  were  not  shown.   lb. 

SCHOOLS — See  Indianapolis  City  Charter;  Municipal  Corpora- 
tions; Qtuiere. 

Vaccination  of  school  children  as  a  sanitary  condition  imposed  upon 
their  privilege  of  attending  school  during  a  period  of  threat- 
ened epidemic  of  smallpox,  see  Health,  2;  Blue  v.  Beach,  121. 

County  not  liable  for  acts  of  its  treasurer  in  the  handling  of  State 
school  funds.    See  Counties',  4;  Wood,  Treas.,  ^.  State  ex  r el.  1. 

Act  of  March  4,  1899,  concerning  schools  in  cities  of  100,000  inhabi- 
tants is  constitutional.  See  Constitutional  Law,  2;  Campbell  v. 
City  of  Indianapolis,  186, 
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Act  of  starch  8, 1871,  authorizing  the  organization  of  a  hoard  of 
school  commissioners  for  city  of  Indianapolis  is  unconstitutionaL 
See  CJoNSTiTxrriONAii  Law,  1;  lb. 

1.  Indigent  Children.  —  Aid  by  County. — Mandamus. — An  action 
cannot  he  maintained  hy  the  State  on  the  relation  of  a  school 
city  to  compel  the  county  commissioners  to  make  an  appropriation 
for  the  benefit  of  indigent  children  under  the  act  of  1899  (Acts  1899 
p.  647),  where  the  school  city  had  furnished  no  temporaiy  aid  and 
nad  filed  no  list  with  county  auditor  of  children  aided. 

Shelby  County  Council  v.  State,  ex  rel.t  £16. 

2.  Bemovai  of  Schoolhouae.  ^The  expediency  of  changing  a  school- 
house  site  Ik  not  to  be  determinea  by  the  superintendent  alone, 
under  the  provisions  of  the  act  of  1898  (Acts  lb98  p.  17),  but  with 
his  opinion  must  concur  that  of  the  trustee  and  a  majority  of  the 
patrons  of  the  school,  and  whether  the  facts  exist  that  warrant  the 
superintendent  in  ordering  a  removal  is  a  question  that  is  properly 
open  to  judicial  investigation.  Camahan,  Tr.,  v.  State,  ex  reL,  156. 

SEAL— The  omission  of  the  seal  of  the  court  from  a  mittimus  is  a 
mere  irregularity,  and  does  not  render  the  mittimus  void.  See 
Criminal  Law,  20;  Webber  v.  Harding,  40J^ 

SIQNATUBES — ^When  extrinsic  evidence  is  admissible  to  explain 
signature  to  note,  see  Bills  and  Notes  ;  Second  Nat.  Bank  v. 
Midland  Steel  Co.,  SSI. 

SPBCLAX  FIKDING— See  Trial. 
Amendment  by  court  during  the  term,  see  Praotioe;  Marion  Mfg. 

Co.  V.  Harding,  648. 
When  not  bad  as  stating  a  conclusion  of  law,  see  Trial,  5;  Taylor 

V.  Canaday,  Rec.,  671. 
When  some  of  the  findings  are  not  sustained  by  sufficient  evidenoe, 

see  New  Trial;  McCaslin  v.  Advance  Mfg.  Co.,  298. 
Remedy  where  judgment  on  special  finding  would  not  conform  to 

the  conclusion  of  law,  see  Appeal  and  Error  40 ;  Allen  v.  HoU 

lingshead,  178. 
A  conclusion  of  law  erroneously  included  in  the  special  finding  of 

facts  will  be  disregarded  on  appeal.    Baldwin  v.  Heil,  6SS. 

1.  Pleading. — Husband  andWife. — A  conclusion  of  law  in  an  action 
to  foreclose  a  mortgage  is  not  erroneous  as  to  defendant  because 
of  the  failure  of  the  special  finding  to  show  that  she  was  the  wife 
of  her  codefendant,  as  alleged  in  the  complaint,  where  she  joined 
with  her  husband  in  a  general  denial  wliicn  stated  that  they  were 
husband  and  wife,  and  no  answer  was  filed  denying  that  they  were 
husband  and  wifa  Allen  v.  HoUingshead,  178. 

2.  Motions.— Practice. — Motions  to  modify  a  special  finding,  or  to 
make  additional  findings,  are  not  recognized  by  the  code  of  pro- 
cedure, and  such  motions  are  properly  overruled,  rejected  or 
stricken  out  by  the  court.  lb. 

8.  Harmless  Error.— In  an  action  on  promi<«sory  notes  given 
for  the  purchase  price  of  machinery  in  which  it  was  determined 
that  plaintiff  take  nothing  by  the  action,  a  conclusion  of 
la \v  that  defendant  was  entitled  to  a  cancelation  of  the  notes  and 
a  release  of  the  mortgage  was  not  revei-sibie  error  because  of  the 
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fact  that  no  cross-complaint  was  filed  asking  for  their  cancelation, 
since  plaintiff  was  not  harmed  by  being  compelled  to  surrender 
notes  which  could  not  be  enforced.  Marion  Mfg.  Co.y.  Harding ,  648, 

4.  Condusion  of  Law. — The  insertion  in  the  special  finding  of  facts 
by  the  trial  court  in  an  action  on  a  note  that  the  amount  due, 
including  interest  and  attorney's  fees,  was  $500,  was  not  objection- 
able as  a  conclusion  of  law  included  in  the  finding  of  facts,  since 
such  statement  was  a  finding  of  fact,  and  not  a  conclusion  of  law. 

SPECIAL  VERDICT—  BaJdwin  v.  Heil,  682. 

Personal  Injuries. — Aggravation  of  Injuries  by  Negligence  of  Plain- 
tiff.— A  special  verdict  in  an  action  for  personal  injuries  need  not 
affirmatively  show  that  the  injuries  received  were  not  subsequently 
aggravated  by  any  negligent  conduct  on  the  part  of  plaintiff. 

Terre  Haute,  etc.,  jR.  Co.  v.  Sheeks,  74* 

STATUTES— See  Constitutional  Law. 

1.  Re-enactment. —  Construction, —  Where  a  statute  has  been  con- 
strued by  the  courts  of  the  State,  and  the  same  is  substantially 
reenacted,  the  legislature  adopts  such  construction,  imless  the  con- 
trary is  clearly  shown  by  the  language  of  the  act. 

Board,  etc.,  v.  Conner,  484. 

a.  Subject-Matter. — Title. — Mines  and  Minerals. — Constitutional  Law. 
—The  act  of  1801  (Acts  1891,  p.  57)  regulating  the  operation  of 
coal  mines  and  vesting  the  right  of  action  for  the  recovery  for 
the  death  of  an  employe  in  certain  persons,  is  not  invalid  as  em- 
bracing more  than  one  subject  and  matters  properly  connected 
therewith,  nor  because  of  its  failure  to  express  the  subject  of  the 
act  in  the  title  thereof ,  under  the  provision  of  article  4,  gl9  of  the 
State  Constitution  that  "every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith,  which  subject  shall  be 
expressed  in  the  title."    Maule  Coal  Co.  v.  Partenheinier,  Adm.,  100. 

8.  Husband  and  Wife.— -Childless  Second  Wife. — Children  by  For- 
mer Marriage. — Deeds. — Sections  2,  3  and  4  of  the  act  of  1889  (Acts 
1889  p.  430),  relating  to  conveyances  made  by  children  whose 
father  left  surviving  him  a  childless  second  wife,  form  a  complete 
statute  in  themselves,  and  the  subject-matter  of  such  sections  is 
clearly  expressed  in  the  title  thereof.  Burget  v.  Merritt,  14S. 

STATUTOBY  CONSTBUCTION  —  Re-enacted  Statute,  see  Stat- 
utes, 1 ;  Board,  etc. ,  v.  Conner,  486. 
For  table  of  statutes  cited  and  construed  see  page  xxvii. 

TAXATION— City  may  contract  with  a  private  person  to  search  for 

property  secreted  and  omitted  from  the  tax   duplicate.      See 

Municipal  Corporations,  4;  City  of  Richmond  v.  Dickinson,  845. 

Constitutional  Law. — Counties. — Removal  of  County  Seats. — The 
provision  of  the  act  of  1895  (Acts  1895,  p.  217)  for  the  relocation 
of  the  county  seat  of  Jackson  county  requiring  the  levy  and 
collection  of  a  special  tax  in  the  township  in  which  the  county 
seat  should  be  located,  to  provide  funds  for  erection  of  the  buildings, 
is  in  conflict  with  the  general  law  of  the  State  pertaining  to  coun- 
ties, and  is  in  contravention  of  article  4,  §2  of  the  Constitution 
which  provides  that  the  General  Assembly  shall  not  pass  local  or 
special  laws  *'for  the  assessment  and  collection  of  taxes  for  State, 
county,  or  road  purposes,"  and  also  violates  article  10,  gl  of  the 
Constitution,  requiring  uniformity  and  equality  of  taxation. 

Board,  etc.,  v.  State,  ex  rel.,604. 

Vol.   155—48 
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TBIAIr— See  Instructions;  Motions;  Special  Finding;  Special 
Verdict. 

«  A  deputy  sheriflf  is  incompetent  to  serve  as  juror.    See  Jury,  1,  ft; 
Gki/v.  State,  277, 

Burden  of  proof  in  appeal  from  board  of  commissioners  in  drainage 
proceeding,  see  Drains,  1 ;  Trittipo  v.  Beaver ,  652, 

Sufficiency  of  record  entry  to  show  submission  and  trial  of  oause, 
see  Appeal  and  Error,  87;  Troxel  v.  TTiomo^,  619. 

1.  Jury. — Telegram  to  Juror. — Criminal  Law. — A  cause  will 
not  be  reversed  because  of  the  action  of  the  court  in  informing  one 
of  the  jurors  in  the  presence  and  hearing  of  the  other  jurors 
that  he  had  a  telegram  for  him  from  his  wife,  and  that  he  had  an- 
swered it,  telling  her  that  her  husband  would  be  home  as  soon  as 
the  trial  was  ooncluded,  where  the  nature  of  the  telegram  is  not 
disclosed  by  the  reoord.  Harris  v.  State,  266, 

3.  Misconduct  of  Juror.— Appeal. — Where  misconduct  of  a  juror 
was  alleged  in  a  motion  for  a  new  trial,  and  the  evidence  thereof  as 
presented  to  the  trial  court  was  conflicting,  such  evidence  will  not 
be  reviewed  on  appeal.  Bloom  v.  State,  292. 

8.  Change  of  Judge.— Appeal.— The  general  rule  that  the  denial 
of  an  application  for  a  change  of  judge  cannot  be  considered  on 
appeal,  unless  it  is  first  presented  in  a  motion  for  a  new  trial,  is  not 
applicable  where  the  change  was  sought  in  an  action  in  which  judg- 
ment was  rendered  by  default.  Goodrich  v.  Stangland,  279. 

4.  Change  of  Judge. — Waiver. — ^Where  a  motion  to  strike  out  a 
remonstrance  to  a  proposed  drain  had  been  heard  and  submitted, 
the  remonstrant  thereby  waived  his  right  to  apply  for  a  change  of 
judge.  /&. 

5.  Special  Finding, — A  special  finding,  **that  the  said  bank  was 
insolvent,  and  had  done  and  committed  acts  of  insolvency,"  is  not 
bad,  as  stating  a  conclusion  of  law.      Taylor  v.  Canaday,  Eee.,  67L 

USXJBT— A  contract  to  pay  $10,000  bonus  for  a  loan  of  $48,000  is 
void  for  usury.     See  Mortgaqes,  5 ;  Brown  v.  Follette,  316. 

VACOINATION — As  a  condition  imx)osed  upon  the  privilege  of  chil- 
dren attending  school  during  a  period  of  threatened  epidemic  of 
smallpox,  see  Health  2;  Blue  v.  Beach,  121. 

VENUE— Where  prosecuting  attorney  files  a  quo  warranto,  on  his 
own  relation,  he  remains  the  relator  though  the  venue  is  changed 
to  another  county.  See  Parties  1;  Eel  River  R,  Co,  v.  State,  ex 
rel,  433. 

VE&DICT— See  Special  Verdict. 
A  verdict  under  the  indeterminate  sentence  law,  finding  defendant 
gmlty  of  manslaughter  is  not  rendered  void  because  it  contains 
the  statement  that  defendant  '*is  about  65  years  old."    See  Crim- 
inal Law  10;  Bloom  v.  State,  292. 

WAIVEB — Objection  to  jurisdiction  of  court  of  the  person  of  d^ 
f endant  is  waived  after  full  appearance  and  filing  plea  in  bar.  See 
Abatement;  Eel  River  R.  Co.  v.  State,  ex  rel.,  433. 
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WARRANTIES  — For  the  sale  of  maohinery,  see  Sales  1,  2»  8; 
Marion  Mfg.  Co.  v.  Harding  643;  Beeves  <fc  Co.  v.  Byera,  636. 

WATERS  AND  WATER  COURSES— Measure  of  damages  in 
action  against  manufacturing  company  for  the  pollution  of  a 
stream,  see  Damages  2;  WesUm  Paper  Co.  v.  Pope,  S94. 

1.  Pollution. —  Biparian  Ptoprietora. —  Damages. —  The  fact  that  a 
water  course  is  already  contaminated  from  various  causes  does  not 
entitle  others  to  add  thereto,  nor  preclude  persona  through  whose 
land  the  water  flows  from  obtaining  relief  by  injunction  against  its 
further  pollution.  Ih. 

2.  Pollution. — Drains. — Manufactures. — Damages. — ^The  rule  recog- 
nizing the  right  of  a  city  located  on  the  banks  of  a  stream  to  dis- 
charge its  sewage  therein,  or  of  a  landowner  in  developing  and 
utilizing  the  natural  resources  of  his  land  to  discharge  water  there- 
from, which  by  its  natural  flowage  finds  its  way  to  Tower  lands  or 
into  streams,  does  not  apply  to  a  company  engaged  in  the  man- 
ufacture of  articles  of  commerce  for  its  own  profit,  which  might 
be  operated  elsewhere  less  injuriously  to  the  rights  of  others,  in 
bringing  to  its  factory  material  from  which,  by  artificial  means,  it 
evolves  putrescent,  deleterious,  and  other  waste  matter  which  it 
discharges  into  a  stream.  Ih. 

8.  Pollution.  —  Biparian  Proprietors.'' —  Damxiges.  —  Estoppel.  —  A 
riparian  owner  who  donated  straw  to  induce  the  construction  of 
a  strawboard  plant  and  stood  by  while  a  large  sum  of  mone^  was 
expended  in  its  erection,  without  knowledge  or  notice  that  m  the 
operation  of  the  plant  the  waters  of  a  stream  would  be  unlaw- 
fully corrupted  and  a  public  nuisance  thereby  created,  is  not  pre- 
cluded from  asserting  a  claim  for  damages  for  injury  to  his  prop- 
erty and  for  an  injunction.  A. 

4.  Pollution. —  Manufactures.  —  Biparian  Proprietors,  —  Dam4iges. 
— The  fact  that  a  manufacturing  comnany  has  expended  a  large 
sum  of  money  in  the  construction  of  its  plant,  and  that  it  conducts  its 
business  in  a  careful  manner  and  without  malice,  will  not  relieve  it 
from  liability  to  a  riparian  owner  for  damages  for  depositing  refuse 
matter  into  a  stream.  lb. 


' .  Husband  and  Wife. — Separate  Property  of  Wifc-^Election  by 
Wife.  —  Where,  by  the  terms  of  a  will,  testator  gave  all  of  his 
property  to  his  wife,  and  provided  therein  that  at  the  death  of  the 
wife  '  'all  of  the  property  wnich  she  may  then  own"  should  be  equally 
divided  between  his  granddaughter  and  his  foster  son,  such  instru- 
ment did  not  present  such  a  case  as  required  the  wife,  under  the 
equitable  doctrine  of  election,  to  decide  whether  she  would  accept 
the  benefits  bestowed  upon  her  therein,  and  thereby  adopt  the  will 
as  an  entirety,  and  by  such  acceptance  impliedly  consent  that 
property,  owned  and  held  by  her  at  the  time  of  her  death  under  a 
deed  of  conveyance,  should  be  subjected  to  the  provisions  of  her 
huslMmd's  will,  and  at  her  death,  as  therein  provided,  should  go  in 
equal  parts  to  the  granddaughter  and  foster  son. 

Cameron  v.  Parish,  S29. 

2.  Precatory  Clause. — Trusts. — A  testator  by  the  first  clause  of 
his  will  gave  to  his  wife  an  absolute  title  to  all  of  his  property.  B^ 
the  second  and  third  clauses  he  exprea^d  the  desire  that  the  busi- 
ness should  be  so  conducted  that  all  of  their  children,  or  their  heirs, 
should  finally  share  equally  in  the  distribution  of  the  property,  and 
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advised  that  his  wife  should,  at  some  suitable  time*  call  to  her 
counsel  two  or  three  good  discreet  men  to  assist  her  in  making  a 
proper  and  equitable  division  of  the  real  estate  and  other  property 
among  all  the  children,  retaining,  however,  if  she  c^ose  to  do  so, 
the  title  and  possession  of  said  property  to  herself  until  after  her 
death.  In  the  fourth  clause  it  was  provided  that  nothing  in  the 
above  should  be  construed  to  affect  a  perfect  and  indefeasible  title 
in  the  wife  **  which  this  will  conveys  to  her."  Held,  th&t  the  wife 
took  a  fee  simple  estate  in  the  property  devised. 

Lumpkin  v.  Rodgers,  286. 

8.  Life  Estate, — Potver  to  Sell. — Deeds. — A  testator  by  the  terms 
of  his  ^nll  gave  all  of  his  property  to  his  wife  for  and  during  her 
natural  life,  with  the  right  to  use  and  expend  so  much  of  the  prop- 
erty as  should  be  needful  for  her  support,  and  power  to  sell  the 
farm,  if  she  desired  to  do  so,  with  remainder  to  her  niece.  Held, 
that  a  general  deed  of  warranty  executed  by  the  wife  for  a  con- 
sideration equal  to  the  value  of  the  fee,  purporting  to  convey  the 
fee  to  such  land,  constituted  a  valid  conveyance  thereof,  although 
the  power  to  convey  was  not  recited  in  the  deed. 

Rinkenberger  v.  Meyer,  162. 

4.  Life  Estate. — Power  to  SeU. — A  gift  of  power  to  dispose  of  the 
whole  estate,  annexed  to  an  estate  for  life,  with  remainder  over  in 
fee  to  a  third  person,  is  not  void  for  repugnancy,  and  confers  upon 
the  life  tenant  plenary  power  to  convey  the  fee  upon  the  terms  of 
the  power  granted.  lb. 

5.  Life  Estate. — Power  to  SeU. — Where  testator  gave  all  of  his 
property  to  his  Wife  during  her  life,  with  remainder  over  in  fee  to 
a  third  person,  and  directed  that  his  wife  should  have  the  right  to 
use  and  expend  so  much  of  his  property  as  should  be  needful  for 
her  support,  with  power  to  sell  the  farm  if  she  desired  to  do  so,  such 
power  to  sell  did  not  enlarge  the  life  estate  into  an  estate  in  fee. 

lb. 
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